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Reply Brief

IMPACT OF THE COURT OF APPEAL JUDGEMENT IN SAVANNAH BANK OF NIGERIA PLC VS. CBN, NDIC & IGP

“Quotes”

“There is no art to find the
minds construction on the
face”
William Shakespeare

News Update

Nigeria elects President
Goodluck Jonathan as
President in an election
considered to be the most
transparent, freest and
fairest election ever con-
ducted in the country.
However, riots and car-
nages in some cities in
Northern Nigeria results in
imposition of dusk to
dawn curfew in those
areas.

Governorship and State
House of Assembly Elec-
tions to hold after the
Easter break

The Court of Appeal Judgement in the above
suit delivered on 5™ of February 2009 raised
more questions than provided solutions to con-
temporary legal challenges in the banking indus-
try. This paper examines in brief the impact of
the judgement on the Regulators of Banks, the
legal framework for failed bank resolution, the
depositors of Savannah Bank of Nigeria PLC
(SBN) and other stakeholders in the banking
sector.

In summary, the facts of the case are that, the
Central Bank Nigeria (CBN) on the 15" of
February, 2002 revoked the banking licence of
SBN on grounds of insufficiency of assets to
meet its liabilities and failure to comply with the
obligations imposed on it by the CBN. Ag-
grieved by the action, SBN challenged revoca-
tion of its licence at the Federal High Court,
Abuja where it sought a declaration, inter alia,
that the CBN was not entitled to revoke or sus-
pend its banking licence in any manner whatso-
ever as same was done in bad faith. The trial
court in the judgement delivered on 20" October
2006 held that the said revocation was lawful
and valid and in line with the provisions of the
Banks and Other Financial Institutions Act 1991
(BOFIA).

Dissatisfied with the decision of the Federal
High Court, SBN appealed against the decision
citing principally among other things, that the
trial judge erred in law when he held that Sec-
tion 53(1) BOFIA was not unconstitutional and
that error occasioned a miscarriage of justice to
the bank and that the Central Bank of Nigeria
acted in bad faith in revoking its banking li-
cence. The Court of Appeal allowed the appeal
on the ground that the CBN acted in bad faith in
the revocation of SBN banking licence.

The judgement of the Court of Appeal in this
case has far reaching implications for bank
Regulators, the legal framework for failed bank
resolution and depositors and other stakeholders
in the banking industry.

From the legal or regulatory point of view, the
judgement raises the question of to what extent
can the courts curb the statutory powers con-
ferred on the Governor of the CBN to revoke
banking licences. Section 12 of BOFIA gives

unfettered powers to the Governor of the Central
Bank of Nigeria to revoke banking licences
under stipulated conditions. Once those condi-
tions are met, can the Governor exercise his
power to revoke? There was no question in the
Judgement that SBN qualified for revocation as
the court did not dispute the Regulators findings
that the bank was insolvent; one of the condi-
tions stipulated. The issue was that the Governor
nonetheless, acted in bad faith. It appears from
the judgement that even where such conditions
have been met the Governor must exercise his
powers in good faith.

With regards to the legal framework for failed
bank resolution, the judgement of the court
serves as an additional structure in the resolution
of failed banks. Thus, the issue of acting in good
faith when exercising the power of the CBN to
revoke failed bank licences must be taken into
consideration when implementing any failed
bank resolution.

For the depositors and stakeholders in the bank-
ing industry, it is to be noted that since revoca-
tion of SBN’s banking licence in 2002, the
depositors have not been paid any insured de-
posit by the NDIC. This is attributable to the fact
that the matter dragged on in court from 2002 till
2009 when SBN’s licence was restored. This has
caused untold hardship to the depositors of the
bank who have become the victims in this mat-
ter. Since restoration of its license , SBN has not
been able to resume business. Thus, the sorry
plight of the depositors continue exacerbated by
a judgement that did not take into consideration
the fiduciary nature of banking business as well
as the interest of thousands of depositors whose
funds were lost in the imbroglio. The implica-
tion of this development is that it erodes public
confidence in the Governments ability to protect
depositors and guarantee payment in the event of
suspension of bank deposit payments thereby
endangering public confidence in the banking
sector.

It therefore becomes necessary to at this junc-
ture, ask the question whether justice has been
served in the above case by virtue of the Appeal
Court Judgement restoring SBNs banking li-

depositors who have been denied access to
their funds for 9 (nine) years due to no fault
of theirs certainly does not speak well for
Jjustice.

In conclusion we opine that while the Regu-
latory authorities should be more circum-
spect in exercising the power to revoke
banking licences by ensuring good faith
thereto, the courts should be hesitant in
entering into the arena of bank supervisory
functions and consider the public policy
implications and socio-economic impact of
their judgements.
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SOCIAL DIARY

Embugushiki Joseph celebrated his
birthday on the 1* of April, 2011.

Ruth Damak also celebrated her birthday
on the 6™ of April, 2011. The department
is wishing them both many fruitful years.
Amina Musa in Lagos Office tied the
knot on the 12trh of March 2011 we
wish her marital bliss.Panshak Haggai
celebrated his 1% year wedding anniver-
sary on the 3" of April, 2011. Congratu-
lations!

We commiserate with our colleagues,
Ramatu Abdullahi over the loss of her
step mother, and Mr. Godwin Egwurube
of the Finance Department who lost his
lovely wife and child in a car accident in
March, 2011. We commiserate with
them and pray that their souls rest in
peace with the Lord.
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