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THE NIGERIAN BANKING SYSTEM
1. The Development of Banking in Nigeria
The historical development of the financial system in
Nigeria dates back to 1892 when modern banking business
commenced and a formal and institutional channel of saving
mobilization was introduced into the economy with the
establishment of the African Banking Corporation (“ABC”).
The operation of ABC was later taken over in 1894 by the
British Bank of West Africa (which later became Standard
Bank) and subsequently, First Bank of Nigeria. Owing to the
colonial heritage, the pioneer commercial banks in Nigeria
were of foreign origin and their operations favoured finance
of foreign trade and commerce.
Thereafter, several other foreign and a host of indigenous
banks were established. The establishment of indigenous
banks was initially propelled largely by nationalistic
consciousness rather than the existence of relevant
resources, including basic skilled manpower, for running
such institutions. Consequently most of the early indigenous
banks collapsed in rapid succession. Banks that failed during
the early stage of the evolution of the Nigerian financial
system were largely those with problems of inadequate
capital, poor management, and fraudulent practices, among
other factors.
An important feature of the Nigerian financial system,
especially before the establishment of the Central Bank of
Nigeria (“CBN”), was small scope of operations of
participating foreign institutions and the complete absence
of any form of institutional regulatory framework which
would provide the necessary guide for both the operations
and orderly development of the system. These were some of
the reasons behind the slow development of the financial
system during the pre-CBN era.
The situation however changed from 1958 when the CBN
was established. Since then, series of efforts have been made
by the CBN and other relevant authorities to promote the
growth and development of the Nigerian financial system.
ix
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For example, the need to develop the system and create an
avenue for investment of short term funds informed the issue
by the CBN in 1960 of Treasury Bills as a supplement to
Commercial Papers that were already in the market. Other
money market instruments after the establishment of the
CBN but prior to the introduction of the Structural
Adjustment Programme (“SAP”) in 1986 included Treasury
Certificates in 1968, Certificates of Deposit in 1975 and the
Bankers’ Unit Fund as well as Stabilization Securities in
1976. The establishment of the CBN also aided the
development of the capital market. This was achieved by
ensuring the emergence of the securities markets and
instruments (primary and secondary) and by promoting the
establishment of development banks.
Following the adoption of the SAP in 1986, and the
subsequent deregulation of the financial system, the banking
system witnessed radical changes. Apart from the
introduction of measures and instruments to deregulate the
financial services industry, the techniques and the range of
products offered by the industry changed significantly. The
major objective of the deregulation was to enhance
economic efficiency and effective resource allocation
through service-driven competition and improvement in
quality and spread of financial services delivery.
On July 6th, 2004 the Governor of CBN announced a
banking reform programme aimed at strengthening and
consolidating the banking system. The reform is expected to
address the safety of depositor’s funds, enable the banking
sector play an active developmental role in the economy and
transform Nigerian banks into competitive players in the
African and Global financial system.
2. The Nigeria Deposit Insurance Corporation
One of the key measures introduced during the era of
deregulation of the banking sector was the establishment of
the Nigeria Deposit Insurance Corporation (“NDIC”), with
the promulgation of Decree No. 22 of 1988 now Cap 301
Laws of the Federation 1990, (as amended). The NDIC was
x
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established to insure all the deposit liabilities of licenced
banks, promote banking stability and a sound financial
system. Although the NDIC enabling Act was promulgated
in 1988, the Corporation only commenced operations in
March, 1989. The Nigeria Deposit Insurance Corporation
scheme was introduced to provide a further layer of
protection to depositors and complement the role of prudent
bank management as well as the Central Bank of Nigeria’s
(“CBN”) supervisory activities in ensuring a safe and sound
banking system. It was also considered as an additional
framework to serve as a vehicle for addressing some of the
challenges that followed the deregulation of the financial
system under the SAP. Prior to the establishment of the
NDIC, the Government had played the role of what in
industry parlance is referred to as an implicit insurer, by
bailing out troubled banks in its bid to protect depositors.
With deregulation, an explicit Deposit Insurance Scheme
(“DIS”) became imperative. The establishment of NDIC was
also informed by the change in government bank-support
policy, the bitter experiences of prior bank failures in
Nigeria and the lessons of other countries with bank deposit
insurance schemes. The scheme aims at increasing the
competitive efficiency of the banking system as well as
reducing the system’s vulnerability to destructive runs,
panic-induced shocks by reinforcing depositors’ confidence
in the nation’s financial system.
The mission of the Corporation is to protect depositors
through effective supervision of insured institutions,
provision of financial and technical assistance to eligible
insured institutions, prompt payment of guaranteed sums
and the orderly resolution of failed financial institutions.
The Corporation currently acts as the Liquidator of thirty
four (34) banks out of a total of thirty six (36) banks whose
operating licenses were revoked by the Governor of the
CBN. All depositors of the banks in liquidation who have
come forward to file their claims have been paid their
insured deposits while liquidation dividends making up
xi
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100% of total uninsured deposits have been declared and
paid to depositors of ten (10) banks in Liquidation.
In September 1997, the Corporation commenced publication
of the Failed Banks Tribunals Law Reports (F.B.T.L.R.) which
contained only reported decisions of the Tribunal established
under the Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Act, 1994 and decisions of the Special
Appeal Tribunal established under the Recovery of Public
Property (Special Military Tribunal) Decree, 1984. In 1999,
with the return to civil rule, the Corporation restructured the
publication into a compendium of decisions of all banking
matters given by our superior courts of record from 1933 to
date. This gave rise to the birth of the Nigerian Banking Law
Reports (NBLR).
Nigeria Deposit Insurance Corporation
November, 2005

xii

FOREWORD
Banking is the most important sub-sector of the economy of
any nation. Banks facilitate economic transactions between
various national and international economic units and by so
doing encourage trade, commerce and industry. It is widely
acknowledged that a sound and efficient finance industry, of
which banks constitute the major segment, would promote
growth of the real sector while the opposite is the case if the
financial sector is repressed and inefficient. Therefore the
Law of Banking assumes a position of pre-eminence in
economic development and this underscores the importance
of a Law Report on the subject.
The efforts of the Nigeria Deposit Insurance Corporation
in the development of the Law of Banking through the
publication of a banking law report started over 8 years ago.
It would be recalled that in September, 1997, the
Corporation launched the Failed Banks Tribunal Law
Reports (F.B.T.L.R.) at the International Conference Centre,
Abuja. Although the Failed Banks Law Reports were shortlived following the advent of civil rule in 1999, they
nonetheless served as a veritable reference material for
Judges, Legal Practitioners, Jurists, Bankers, Students and
the general public.
It is for the foregoing reason that when the Corporation
decided to expand the scope of the publication by including
the decisions of the Supreme Court and the Court of Appeal
on banking matters and re-named it the Nigerian Banking
Law Reports (N.B.L.R.), I did not hesitate in giving my
consent.
The NBLR is a compendium of case law on Nigerian
banking from 1933 to date. The first batch of the compendium contains cases decided between 1933–2002 which I
understand would continue to 2004. Thereafter, the reports
would be published regularly. This initiative will prove
invaluable to users who would not have to wade through
xiii
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different law reports when conducting research on Nigerian
banking case law.
The publication of the NBLR is one reliable means of
disseminating information and knowledge of banking law
and practices to depositors and other members of the public
as part of the Corporation’s contribution to safe and sound
banking practices. Hence, it is well known that the
Corporation did not embark upon publication of the NBLR
in order to make profit.
Specialized law reports are very rare mainly because of the
tedium, great expenses, time and labour required to produce
them. However, when available, such reports generate
considerable public interest. I am therefore pleased that the
presentation of the Nigerian Banking Law Reports has
become a reality. The laudable decision of the Management
of the NDIC to shoulder this onerous burden for the
Nigerian Banking industry is a practical example of the
social as well as corporate responsibilities expected of
modern Corporations.
I have no doubt in my mind that the publication will
endure and I am therefore pleased to recommend the
Nigerian Banking Law Report, which is a worthy and
befitting legacy for posterity, especially the world of
learning, to all and sundry.
Hon. Justice Mohammed Lawal Uwais, GCON
Chief Justice of Nigeria
November, 2005

xiv

PREFACE TO THE
NIGERIAN BANKING LAW REPORTS
The decision of the Nigeria Deposit Insurance Corporation
to publish the Nigerian Banking Law Report has its origin
from its involvement in the implementation of the Failed
Banks (Recovery of Debts) and Financial Malpractices in
Banks Act 1994. The Law was promulgated by the then
Military Government with the combined objectives of
recovering the debts owed to failed banks and prosecuting
directors, officers and customers of banks who were
suspected to have committed banking malpractices, which
led to the collapse of most of the failed banks.
Furthermore, in 1994, when the Corporation was appointed
as the Liquidator to carry out the liquidation of some failed
banks, it was observed that there were hardly any records
relating to the winding up of banks that had failed in the
past. There was also no sufficient data on the causes of the
past bank failures. The Corporation therefore took the
initiative, in September, 1997 to report and publish decisions
of the Failed Banks Tribunal established under the Failed
Banks (Recovery of Debts) and Financial Malpractices in
Banks Act, 1994. This effort culminated into the publication
of the Failed Banks Tribunal Law Reports (F.B.T.L.R.).
Thus, the Corporation was motivated by the need to place on
permanent record the lessons from the new wave of bank
failures/distress, particularly with regard to the causes of
such failures/distress and efforts made to resolve such
failures.
Hitherto, the absence of proper documentation relating to
the bank failures experiences in the early fifties had made it
exceedingly difficult for practitioners and researchers to
make references to such failures. The decision to publish the
F.B.T.L.R. was to ensure that the mistakes of the past were
not repeated, through elaborate documentation of the recent
failures, the essence of which were captured in the decisions
of the Failed Banks Tribunal.
xv
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However, with the return to democratic rule in May, 1999,
the Failed Banks Act was amended by the Tribunals (Certain
Consequential Amendment, etc) No. 62 of 1999, which
abrogated the Tribunal. The civil and criminal jurisdictions
of the Tribunal were accordingly transferred to the Federal
High Court. Consequently, the title of the Publication was
changed to Nigerian Banking Law Reports.
Furthermore, in response to the new democratic dispensation, the Corporation decided to expand the scope of the
publication into a compendium containing decisions of the
Supreme Court, Court of Appeal as well as Federal and State
High Courts on banking matters from 1933 to date in order
to provide a comprehensive data base for all banking related
cases decided by the superior courts of record. Also in order
not to miss the tremendous achievements recorded by the
Failed Banks Tribunal during their relatively short tenure,
their decisions have been included in the compendium
thereby making the NBLR very comprehensive. In addition,
there is an index for the compendium up to 2002, which
would soon be updated to 2004 and thereafter, it would be
published on regular basis.
It is therefore my hope that legal practitioners, my Lords
the honourable justices and judges, distinguished scholars
and law professors, bankers, students and the general public
would find this initiative useful.
I would like to express my profound appreciation to the
Editorial Board of the Nigerian Banking Law Reports under
the distinguished chairmanship of Prof. Anifalaje, an erudite
professor of law and the Dean of the Faculty of Law, University of Ibadan ably assisted by seasoned Legal Practitioners and staff of the Legal Department of the Corporation,
for their patriotic commitment, diligence and ingenuity for
details, that went into the production of the NBLR. They left
no stone unturned in bringing the Corporation’s dream
of making this worthy contribution to legal knowledge and
xvi
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research a reality. Their commitment in ensuring the
completion of the project is highly commendable.
Management will on its part do everything possible to
ensure that publication of the Nigerian Banking Law
Reports (NBLR) is sustained.
G.A. Ogunleye, OFR
Managing Director/Chief Executive
November, 2005
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b

Christaben Groups Limited v. Nigeria Deposit
Insurance Corporation
SPECIAL APPEAL TRIBUNAL, LAGOS
AGBAJE, ODUNLAMI JJ
Date of Judgment: 21 JULY 1998

Suit No.: SAT/FBT/349/97

c

Banking – Banker and customer relationship – Proof of
indebtedness of customer – Whether banker could prove
indebtedness of customer only with computer print-out of
Statements of Account
d Practice and procedure – Sheriffs and Civil Process Act Cap
407 Laws of the Federation of Nigeria, 1990 – Whether
applicable to proceedings in Failed Bank Tribunal
Facts
The respondent claimed against the appellant and three
others, jointly and severally, the sum of N17,825,274.48 and
the interest at the rate of 25% from the date of the last statement of account till the debt was paid. The respondent
f claimed that New Nigeria Bank Plc (“NNB”) granted the
appellant a bankers accepted credit facility for the sum of
N5,000,000 on 22nd October, 1991 on the security of Credit
Bond and the facility which matured on 22nd October, 1992
g had been rolled over many times. They stated that NNB sent
statement of accounts to the appellant which they accepted
without objections.
The appellant claimed that NNB had dealings with the sish ter company in which a dispute arose between them on the
issue of transfer of foreign currency which led to the refusal
of NNB to release a bill of lading in their possession for nine
months which resulted in huge demurrage even though the
i company had paid the full value on the FORM M. They
further stated that they obtained a banking facility of
N5,000,000 from NNB in November 1991 to clear the goods
in order to resolve the misunderstanding. They argued that
without their authorisation NNB, debited their account with
j N358,904.11 and N2,988,420 representing upfront interest
e
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a
on the facility and were compelled to acknowledge indebtedness to NNB. They stated that NNB by a letter dated 25th
March, 1992 claimed that a balance of N2,526,730 was still
payable in respect of the foreign exchange transaction which
had earlier on been concluded. But the first and third respondents challenged the claim and requested for the records
of transaction by a letter dated 28th May, 1992. They further
argued that they neither applied for nor enjoyed any overdraft of N2,673,992 and therefore denied the overdraft and
also disputed the claim on the banker’s acceptance.
During trial, the respondent tendered letters of demand of
the outstanding debit and the Statements of Account for the
period 19th June, 1991 to 30th August, 1996 and claimed
21% compound interest from the date of judgment till the
debt was paid. After the close of the respondent’s case the
matter was adjourned twice at the instance of appellant to
enable them present their defence.
At the adjourned date, the appellant’s Counsel stated that
he could not open their defence because their witnesses were
not present. However, he did not request for an adjournment.
The Lower Tribunal awarded the sum of N17,825,274.48 in
favour of the respondent and 5% compound interest from
6th March, 1997 until full payment. The Tribunal further
ordered that judgment could be levied on the property of the
judgment debtor and or its director.
Dissatisfied with the judgment, the appellant appealed to
the Special Appeal Tribunal on the ground that the Lower
Tribunal erred when she relied on statement of account as
basis for awarding judgment in favour of respondent when
the said Statements of Account were not a true reflection of
the indebtedness of the appellant. They also argued that the
whole proceedings and the processes were served out of
jurisdiction without endorsement as stated by Sheriff and
Civil Process Act. They argued that the Lower Tribunal
erred by not granting adjournment to appellant in order to
enable them present their defence.
Dismissing the appeal and affirming the judgment of the
Lower Tribunal, the Special Appeal Tribunal.

b

c

d

e

f

g

h

i

j
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a
Held –
1. Taking into consideration that there was an undisputed
fact that the respondent granted a banker’s accepted
b
credit facility for the sum of N5,000,000 to the appellant,
the computer printouts, Statements of Account, were reliable pieces of evidence to confirm the indebtedness of
the appellant to the respondent.
c
2. In view of the fact that the respondent sent Statements of
Account containing accrued interest regularly to the appellant without any objection, the appellant had acquiesced in the accrued interest charges to the current
d
account and the respondent had proved the accrued interest as stated in the statement of account as at 15th
January, 1996.
e 3. The provisions of the Sheriffs and Civil Process Act do
not apply to proceedings in the Failed Banks Tribunal. It
is the provisions of the First Schedule to the Failed
Banks Decree No. 18 of 1994 that is applicable.
f Appeal dismissed.
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Counsel
For the appellant: Philip Ndubuisi Umeh (with him N.O.
Okoro)
For the respondent: Chief K.S. Okeaya-Inneh, S.A.N. (with
him A.O. Okeaya-Inneh)
Judgment

g

h
AGBAJE J: By an amended application for recovery of debt
dated 25th September, 1996, filed in the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal, Benin Zone, the respondent, Nigeria Deposit
i
Insurance Corporation, Receiver/Liquidator of New Nigeria
Bank Plc, claimed against the appellant, Christaben Group
Ltd and 3 others, jointly and severally, the sum of
N17,825,274.48 and the interest at the rate of 25% from the
j
date of the last statement of account till the debt is paid.
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a

b

According to paragraphs 5, 6, 7 and 8 of the amended application for recovery of the debt, the facts giving rise to the
claim are as follows:–
5.

c

The applicant avers that, as a result of banker/Customer
relationship existing between the New Nigeria Bank Plc and
the Borrowers/ respondents, the former at the request of the
Borrowers/respondents’ application, the New Nigeria Bank
Plc granted the respondents a banker’s accepted credit facility for the sum of N5,000,000 (Five million Naira) on 22nd
October, 1991. The said facility which expired on the 22nd
October, 1992, has been rolled over for many times at the
request of the Borrowers/respondents.

d The said facility was secured by way of a credit bond dated
22nd October, 1991. It shall be relied on at the trial:–
6.

e

7.

f
8.

g

The applicant avers that the respondents accordingly utilised the above banker’s Acceptable Facility made available
to them by the New Nigeria Bank Plc.
The applicant states that as at 15th January, 1996, the outstanding amount of the banker’s acceptance made available
to the respondents by the New Nigeria Bank Plc was
N17,825,274.48K (Seventeen million, Eight Hundred and
Twenty Five Thousand, Two Hundred and Seventy Four
Naira, Forty Eight Kobo).
The applicant states that the New Nigeria Bank Plc in the
normal course of business sent Statements of Account to the
respondents which the respondents duly accepted without
objections.

The appellant filed a reply to the amended application for
Recovery of Debts. As regards the claims against it, the
appellant pleaded as follows:–
h

i

j

4.

The respondents in respect of paragraphs 5 and 6 of the
application state as follows:–
(a) The New Nigeria Bank Plc (NNB) for which the applicant is the Receiver/Liquidator also had dealings with
the first respondent’s sister Company, Christaben Engineering and Services Company, Ltd, in which a dispute arose between them on the issue of transfer of
foreign currency.
(b) The said dispute led to the refusal of NNB to release a
bill of lading in their possession for the use of that company for over 9 months which resulted in huge loss of
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5.

money in demurrage and interested payment even
though the Company had paid the full value on the
FORM M and the necessary letters of Credit had been
issued by the plaintiff to that effect. The respondents
will at the trial rely on the FORM M and letters of
credit.
(c) The first respondent decided to obtain a Banking
Facility from NNB in November, 1991 to clear the
misunderstanding between its sister company and
NNB which resulted in the plaintiff granting the first
respondent a B/A facility for N5 million to clear the
said goods.
(d) That without clearance or authorisation from the respondents the NNB debited the account of the first respondent with N358,904.11 and N2,988,420 representing interest upfront on the facility and an alleged
debt, which the first respondent was not owing. The
Statement of Account will be relied upon at the trial.
(e) The first respondent being more concerned with clearing the goods at the ports proceeded to draw on the
balance of the said sum to clear the goods and also obtained from NNB the Bill of lading which NNB had
used to influence the said Company to agree that it had
outstanding in favour of NNB.
(f ) The NNB exerted duress and undue influence on the
first respondent and the said Sister Company in respect
of the N5 million granted.
(g) The NNB by a letter dated 25/3/92, stated that a balance of N2,526,730 was still payable in respect of the
foreign exchange transaction which had earlier on been
concluded but the first and third respondents challenged this and asked for the records of transaction by
letter dated 28th May, 1992. The two letters will be relied upon at the trial.
The NNB instituted an action in the High Court of Lagos
State Suit No. LD/2903/92 on 9th July, 1992 claiming
N8,142,161.50 made up of
Overdraft
N2,673,992.00
B. A facility
N5,000,000.00
Interest at 23% from
2/2/92 to 30/6/92
N 468,169.00
N8,142,161.00

b

c

d

e

f

g

h

i

j
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a
The Certified True Copy of the writ will be relied upon at
the trial:–
b

c

6.

7.

d

e

8.

f

9.

The respondent neither applied for nor enjoyed any overdraft and there fore denied the overdraft and also disputed
the claim on the B/A facility when NNB brought application for summary judgment CTC of the first and third respondents Affidavit to show cause will be relied upon at the
trial.
As a result of paragraph 4 both parties considered it necessary to have discussions and there were moves to settle the
matter out of Court and by a letter dated 15th September,
1995 to which the NNB letter to their solicitors was attached S.I. Awere and Co wrote that the Capital plus accumulated interest as reflected on the account was
N16,351,294.62K but that the amount due to NNB from the
respondents was N10,852,412.49K. The two letters will be
relied upon at the trial.
That in respect of paragraph 7 of the application the outstanding amount of the B/A facility cannot be a true and
correct figure in view of Statutory ceiling on interest rate
chargeable on a Bank loan.
The respondents put the applicant to the strictest proof of
Paragraphs 8 and 9 of the application.

The application came on for hearing at the Benin Zone of
the Failed Banks (Recovery of Debts) and Financial Malg practices in Banks Tribunal, presided over by Justice C.A.R.
Momoh, (hereinafter referred to, as “the Lower Tribunal”),
on 4th December, 1996. It was not heard on that day but was
adjourned at the instance of the Lower Tribunal till 15th
January, 1997 for hearing. On the latter date, the trial of the
h case began at the Lower Tribunal. The respondent called one
witness, one Mrs Anet Faith Giwa-Osagie of 15, Maria
Goretti Street, Benin City, an Accountant of the New Nigeria Bank Plc, the Failed Bank. She gave oral evidence and
i also tendered some documents.

j

In her evidence, she said that the appellant was the customer of the Failed Bank and in 1991 it was granted
N5 million credit facility in respect of which it executed
certain documents. The credit bond of 4th November, 1991
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executed by the appellant as security for the facility was put
in evidence by her as exhibit FB1. Letters of demand of
the outstanding debit, by the Failed Bank, from the appellant, of 11th February, 1992, 15th May, 1996, 30th June, b
1992 and 27th March, 1995 were also put in evidence by
her, as exhibits FB2, FB3, FB4 and FB5. She testified that
the amount outstanding from the appellant as at 23rd September, 1996 was N17,823,278.48. She also tendered in c
evidence the Statements of Account of the appellant with the
Failed Bank for the period 19th June, 1991 to 30th August,
1996, as exhibit FB6. She claimed in her evidence 21%
compound interest from the date of judgment till the debt is d
paid.
In cross-examination by Counsel for the appellant in
the Lower Tribunal and in re-examination she said as fole
lows:–
“The New Nigeria Bank Plc has been taken over by the Central
Bank Yes with effect from 1994 the Central Bank rate maximum
is 21%. Yes with effect from 1994 the Central Bank rate maximum is 21%. At page 12 of exhibit BF6, the statement of account I f
see an entry in relation to banker’s Acceptance (B.A) issued to the
first respondent. On 11/8/93 the sum on the B.A was entered. It
was the amount due from the Company that was the subject of the
bond.
Rexxned: exhibit 5 claiming N1.1million does not relate to the g
N20 million due from Christaben Group but due from Christaben
Engineering Ltd. We rely on the computerised Statements of Account and the FB1–4 in proof.”

When the respondent closed its case on 15th January, 1997, h
after its only witness had testified, Counsel for the appellant
asked for a date to present the appellant’s defence and the
case was adjourned till 28th January, 1997 for the defence to
open. On the latter date the case was again adjourned at the i
instance of Counsel for the appellant in the Lower Tribunal
till 18th February, 1997 for the defence to open.
In view of the issue arising for determination in this Appeal,
it is necessary for us to set down verbatim what transpired at j
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a
the Lower Tribunal on 18th February, 1997, as regards the
defence of the appellant:–
b

c

d

e

f

“Applicant present by Mrs A.F. Giwa-Osagie
Respondents absent.
Miss J.O. Okeaya-Inneh with K.S. Okeaya-Inneh, S.A.N. for the
applicant. Mr K.S. Lawal for the respondents
TRIBUNAL: Defence does not present as Counsel states he does
not know why his witnesses are not in the Tribunal despite his
discussions with them yesterday. He gave the names of the intended witnesses as Gabriel Chima Egekenze, a Chartered Accountant and Miss. Blessing. The Accountant has to give account
of what the respondents are admitting in paragraph 4(c) and (8) of
the Amended Reply 17/10/96.
MR INNEH, S.A.N.:
The respondents are not serious about prosecuting the defence. All
along they have been using delay tactics and I apply that judgment
be given under the Rules of Court.
Tribunal
This case has been unduly delayed by the respondents. It is appropriate to give judgment that the applicant may be entitled to, having regard to the evidence adduced. judgment reserved. At this
stage, the respondent’s Counsel seeks to deliver closing submissions. Both Learned Counsel to deliver closing submissions.”

Thereafter Counsel for the appellant (the first respondent at
the Lower Tribunal) and Counsel for the respondent (the
g
applicant in the Lower Tribunal) delivered their closing
submissions. The case was then adjourned till 6th March,
1997 for judgment.
h

In its judgment delivered on that day the Lower Tribunal
held as follows:–
FIRST:

i

j

“At the close of the case for the applicant the Tribunal adjourned twice at the instance of the respondents’ Counsel Mr K.S. Lawal to enable the
respondents present their defence. In the end no evidence was adduced in defence and both Learned
Counsel for the parties delivered their closing addresses.”
SECOND: “The appellant has established clearly the Company’s indebtedness as to entitle the applicant to
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judgment in the sum claimed. Proof of the claim is
apparent from the analysis of the evidence both oral
and documentary and particularly the statement of
account exhibit FB 6. It is not disputed that the Bank b
served regular statements of the state of its account
on the company as testified to by PW1. The statement of account exhibit FB6 shows that as at 31/1/96
the amount outstanding against the Company was
N17,852,274.48. However a lesser amount of c
N17,825,274.48 is claimed as at an earlier date of
15/1/96 and judgment shall be entered in that sum.
The first respondent abandoned its defence in the
Reply by failing to adduce evidence in support. There
is absolutely no defence to the application. The claim d
of the applicant in the sum of N17,825,274.48
against the first respondent succeeds.”

As to the interest claimed in paragraph 13 of the application,
the Lower Tribunal held thus:–
e
“The rate of interest has to be proved to entitle the applicant to that
rate. The applicant was not sure as to the actual rate of interest
payable and for what period. In paragraph 13 of the application,
interest was claimed ‘at the rate of 25% from the date of the last
statement of Account till the debt is paid’. That claim is not ex- f
plicit as to when the interest was to commence. The applicant’s
witness in concluding her evidence claimed interest in one sentence viz ‘we ask for 21% interest from the date of judgment until
the entire debt is paid’.”

g
Although that claim is explicit, it is however at variance
with the 25% pleaded. The basis for the rate of 21% or 25%
claimed is not established. Interest awardable on judgment
debt is either prescribed by law or by the agreement reached
by the parties to the transaction or awarded at the discretion h
of the Court or Tribunal.
In the exercise of their discretionary powers to award interest on judgment debt, they may award far less or more
i
than the prevailing bank rates. There was no proof of how
the 25% or 21% rates of interest variously claimed was
arrived at by the first respondent (sic). Substantial waiver of
the interest was suggested by the respondents. Counsel
failed to suggest the rate of interest to be awarded or the j
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percentage of waiver to be allowed. The matter of interest
rate therefore falls squarely within the discretion of the Tribunal in this matter. It is common ground and proved in
b evidence that the amount owed was N5 million and that the
difference between that amount and the total of
N17,825,274.48 claimed consists mainly of accrued interest
charges. In the circumstance, I shall consider an award of
c 5% compound interest per annum as adequate and equitable.

d

e

f

Orders
(1) Judgment for the applicant in the sum of N17,825,274.48
and the first respondent is ordered to pay same.
(2) The first respondent shall pay 5% compound interest rate
per annum on the judgment debt of N17,825,274.48 with
effect from this day of judgment (6/3/97) until full payment.
(4) Failure to pay the judgment debt within the period allowed
shall entitle the applicant/judgment Creditor to levy execution on the property, if any, pledged as security or on other
property if any, of the Company and/or levy execution on
the personal properties of the Directors namely; the second
to fourth respondents as allowed by sections 13(2), 15(5)
and 15(7) of the Failed Banks Decree No. 18 of 1994.”

It is against this judgment that the appellant has now appealed to this Special Appeal Tribunal on the following
grounds of appeal, leaving out their particulars:–
g
1. The learned trial Judge erred in law in failing to
exercise her discretion judicially and judiciously to
grant the application for an adjournment on the 18th
February, 1997 to enable the appellant to present a
h
defence.
2. The learned trial Judge misdirected herself when she
relied on statement of account, exhibit FB 6, as basis
to give judgment for N17,825,274.48 when the said
i
statement of account is not a true reflection of the
indebtedness of the appellant.
3. The learned trial Judge erred in law when she exercised her discretion to award 5 percent interest with
j
effect from 7th March, 1997 being the day judgment
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was delivered instead of 22nd October, 1992 when
the loan became repayable, assuming she had a right
to exercise such discretion at all.
b
4. The learned trial Judge erred in law to have failed to
note that the whole proceedings are a nullity and to
have proceeded to judgment and made orders which
affected all the respondents when there was nothing
before him to show that the respondents were, or any c
of them was, served with the initiating process or
had notice of the proceedings on any of the nine days
when the matter came before the Court.
Briefs of Arguments have been filed on both sides. In the d
appellant’s brief of arguments, the issues arising for determination in this appeal have been identified as follows:–
“From the state of the facts outlined above and the grounds of appeal, original and amended, it is submitted that the issues for determination in this appeal are as follows:–
1. Whether the application before the Lower Tribunal is not a
nullity in view of the breach of the provisions of the Sheriffs and Civil Process Act on service of writs of summons
and other processes outside the State in which they were issued.
2. From the proceedings before the Lower Tribunal, whether it
was shown that each of the respondents against whom the
claim of N17,825,274.48 was brought jointly and severally
and found against had been served with the initiating process and had due notice of the hearing on the nine occasions
when the proceedings came up before the Lower Tribunal.
3. Whether the proceedings before the Lower Tribunal did not
amount to a manifest infringement of the respondents/appellants constitutional right to fair hearing in some
material particulars, and if it was, whether that did not vitiate the whole proceedings and judgment.
4. Whether in view of the issues which emerged for trial
before the Lower Tribunal the issue deemed admitted on the
pleadings and other circumstances of the case, the learned
Chairman was right to have refused the application for adjournment on behalf of the respondents and proceeded to
judgment on the one sided evidence by the applicant/ respondent which did not address many important issues.

e

f

g

h

i

j
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5.
6.

b
7.

c

d

8.

e

Whether the applicant/respondent proved its case and was
entitled to judgment.
Whether the applicant/respondent pleaded and proved any
interest on the principal sum.
Whether the averments in paragraphs 3a and 3b should not
have been traversed and duly proved and if they should
have been but were not, was the Lower Tribunal right.
(a) to the (sic) failed to strike out the names of the second
to the fourth respondents/appellants from the proceedings, particularly as the motion therefore was pending
before her; and
(b) to have made order against the second to fourth respondents/appellants under sections 13(2), 15(5) and
15(7) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree, and without
giving them the opportunity of a hearing.
Whether the computer printout exhibit FB6, was a reliable
and conclusive proof of the amount, if at all, owed by the
first respondent/appellant.”

Counsel for the respondent in the respondent’s brief filed by
him on its behalf adopted the issues as formulated by the
appellant with some modifications. To our minds, the so
f called “modifications” put forward by Counsel for the respondent in the respondent’s brief are insignificant and they
appear not to be based on a proper understanding of the
judgment of the Lower Tribunal.
g
The judgment of the Lower Tribunal is against the appellant alone, the first respondent in the Lower Tribunal, for the
amount claimed by the respondent. So, in our view, Counsel
for the appellant is in order in appealing against that judgh ment on behalf of the appellant only. Counsel for the respondent is evidently in error in supposing that the judgment
was entered against all the respondents in the Lower Tribunal, jointly and severally, and not against the appellant
alone.
i
We shall confine ourselves to the issues identified by the
appellant in its brief of arguments. We shall take the issues
seriatim, bearing in mind what we have just said that there is
only one appellant before us, the first respondent in the
j Lower Tribunal.

[1998] 8 N.B.L.R. (PART III) (SPECIAL APPEAL TRIBUNAL, LAGOS)

14

Nigerian Banking Law Reports

Agbaje J
[1998] 8 N.B.L.R. (PART III)

a
As to Issue 1 – whether the application in the Lower Tribunal is not a nullity in view of the provisions of sections 95
and 97 of the Sheriffs and Civil Process Act Cap 407 Laws
of the Federation of Nigeria, 1990, as regards service of b
writs of summons and other processes outside the state in
which they are issued.
The arguments of Counsel for the appellant in the appellant’s brief of arguments, in this regard are to the following
effect. The respondent’s application for the recovery of the
debt from the appellant was filed at Benin City, Edo State, in
the Benin Zone of the Failed Banks Tribunal for service on
the appellant, an incorporated Company, whose registered
office is at No. 8 Yahaha Iman Road, Kaduna, Kaduna State.
It is submitted by Counsel that, contrary to the provisions of
section 97 of the Act the application does not bear the endorsement that the application is to be served out of Edo
State and in Kaduna State. Relying on the case of Skenconsult Nigeria Ltd v. Ukey (1981) 1 S.C. 6 at 24, a Supreme
Court decision, Counsel submits that this breach of the provisions of section 97 of the Act renders the respondent’s
application in the lower tribunal and any order made thereon
null and void and of no effect.

c

d

e

f

Counsel with admirable candour also drew our attention to
a later Supreme Court decision in Adegoke Motors Ltd v. g
Adesanya (1989) 3 N.W.L.R. (Part 109) 250 where it was
pointed out as regards the breach of the statutory enactment,
as follows, namely, cases on the enactment fall into two
categories, one, cases in which the defendant or respondent
h
has not taken part in the proceedings and, two, cases where,
as in the case of Ezomo v. Oyakhire (1985) 1 N.W.L.R. (Part
2) 195, the defendant or respondent has been served with the
process not endorsed as required by the enactment and it did
not object to it but takes part in the entire proceedings and i
later takes up the objection on appeal.
In the latter case, it was pointed out that the breach of the
enactment could be treated as a mere irregularity capable of
being waived and which would not render the proceedings j
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a nullity and whereas in the former case the breach would
render the proceedings a nullity.
In the instant case, the appellant was served with the process not endorsed as required by the enactment. In fact the
appellant entered an unconditional appearance to it and later
filed a reply to the respondent’s application. The appellant
participated in the proceedings right up to the day the Lower
c
Tribunal took final submissions from Counsel and reserved
its judgment till 6th March, 1997. At no time in the Lower
Tribunal, did the appellant take the point, which it is now
taking on appeal for the first time as to the breach by the
d respondent of the provisions of section 97 of the Act.
b

Assuming without deciding it for now, that the provisions
of the Sheriffs and Civil Process Law apply to proceedings
in the Failed Banks Tribunal, we would hold relying on
e Adegoke Motors Ltd v. Adesanya (supra), that the breach of
the enactment in the instant case, because of what we have
just said, would be treated as a mere irregularity and would
not render the proceedings now on appeal a nullity.
f
In any case, the Rules of Procedure applicable in the Failed
Banks Tribunal in the exercise of its civil jurisdiction are
provided for in the First Schedule to the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Deg cree No. 18 of 1994 (hereinafter referred as “the Decree”).
There, modes of service of the application for recovery of
debts have been prescribed.
In our judgment, the provisions of the Sheriffs and the
h Civil Process Law do not apply to proceedings in the Failed
Banks Tribunal under the Decree. It has not been alleged by
the appellant that there has been a breach of any of the provisions of the rules in the first schedule to the Decree by the
i respondent in the manner of the service of the respondent’s
application on the appellant. In effect we resolve issue one
against the appellant.
j

Issue 2 – which has been quoted earlier in this judgment
can be disposed of very quickly from what we have said

[1998] 8 N.B.L.R. (PART III) (SPECIAL APPEAL TRIBUNAL, LAGOS)

16

Nigerian Banking Law Reports

Agbaje J
[1998] 8 N.B.L.R. (PART III)

a
when dealing with issue one. It is clear that the appellant
was served with the respondent’s application to recover the
debt owed by it to the Failed Bank. It is equally clear from
the facts of this case, which we have stated earlier in this b
judgment, that the appellant had due notice of the hearing on
each occasion the case came on for hearing in the Lower
Tribunal and in fact participated in the proceedings on each
occasion. In our judgment, issue two must be resolved c
against the appellant.
We now take Issue 3, whether the proceedings before the
Lower Tribunal, did not amount to a manifest infringement
of the respondent’s/appellant’s constitutional right to a fair d
hearing in some material particulars and, if it was, whether
that did not vitiate the whole proceedings and judgment.
It has been said that there is no such thing as a technical
breach of the rules of natural justice since the concept is
concerned with matters of substance not technicalities. (See
Lake District, Special Planning Board v. Secretary of State
for the Environment, The Times February 18th, 1972). In
short, the concept is concerned with substance and not form.
A complaint about absence of fair hearing or natural justice
in order to raise matters of substance must point to some
factor on which the doing of justice depends and then to
show that that factor was absent in the case in question. (See
Regina v. Longham The Times April 25th, 1972). The issue
as framed does not point to any factor on which the doing of
justice depends and which is absent in the instant case. It is
only in the arguments on the issues in the appellant’s Brief
of Arguments that one gathers that the appellant is again
complaining about (i) the breach of the provisions of the
Sheriffs and Civil Process Law, the subject matter of issue
one which we have already dealt with and (ii) the alleged
refusal to grant the application of the appellant for an adjournment on 18th February, 1997 to call witnesses in its
defence to the respondent’s case.

e

f

g

h

i

We must, therefore, necessarily take Issue 3 along with
Issue 4 as to whether the Lower Tribunal was right to refuse j
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b

c

d

e

f

g

h

i

j

the application for an adjournment on 18th February, 1997
on behalf of the appellant.
The crucial question to be answered at the outset of the
consideration of this issue is whether there is any factual
basis for Issue 4 identified by the appellant. In other words,
we have to find out before considering the issue whether
there was in fact an application for an adjournment on behalf
of the appellant on 18th February, 1997.
We have taken pains to set down earlier in this judgment
verbatim what transpired at the Lower Tribunal on 18th
February, 1997 before the closing submissions of Counsel
were taken. We have also before then in this judgment stated
that on 15th January, 1997 when the respondent closed its
case Counsel for the appellant in the Lower Tribunal sought
for an adjournment to present its defence and the application
was granted and the case was adjourned till the 25th January, 1997 for the defence. On the latter date, we have stated
that the case was adjourned at the request of Counsel for the
appellant, even though in the absence of Counsel, till 18th
February, 1997. On either of the two occasions, there was an
application for an adjournment, which the Lower Tribunal
considered and granted.
Coming now to the events of 18th February, 1997, Counsel
for the appellant at the Lower Tribunal told the tribunal that
he did not know why his witnesses were not at the Tribunal
that day in spite of the discussions he had with them the day
before. He then gave their names and the nature of the evidence he expected them to give. He then left it at that. He
did not ask for an adjournment to find out what happened to
them or to present the defence. In effect there was no application for an adjournment on behalf of the appellant. So, on
18th February, 1997, the Lower Tribunal did not have to
consider an application for an adjournment on behalf of the
appellant, for there was none, let alone refuse it.
In our judgment therefore, there is no factual basis for the
complaint that the Lower Tribunal wrongly refused the
application on behalf of the appellant for an adjournment on
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18th February, 1997. So, Issue 4 identified by the appellant
in its Brief of Arguments is a non-issue in this appeal.
We now come to Issue 5 – whether the respondent proved
its case and was entitled to judgment. This Issue 5 overlaps
with Issue 6 as to whether the respondent pleaded and
proved any interest on the principal sum and Issue 8 as to
whether exhibit FB6 a computer printout Statements of
Account upon which the respondent relied in proof of its
case were reliable and conclusive proof of the amount
claimed by the respondent from the appellant. We shall
therefore take the three issues together.
Exhibit FB6, Statements of Account, are admissible in
evidence by virtue of section 38 of the Evidence Act which
says “entries in books of account regularly kept in the course
of business are relevant whenever they refer to a matter into
which the court has to inquire but such statements shall not
be sufficient evidence to charge any person with liability”.
As we said in Lion Investments Ltd and others v. Nigeria
Deposit Insurance Corporation (1997) 2 F.B.T.L.R. 16 at
33, printouts like exhibit FB6, a computer output, have this
day and age been regarded as books of account regularly
kept in the course of business. So, in our judgment, exhibit
FB6 are reliable pieces of evidence but because of the provisions of section 38 of the Evidence Act they are not conclusive proof of the claim of the respondent against the
appellant. In addition to exhibit FB6 there is the undisputed
fact that the respondent granted a banker’s accepted credit
facility for a sum of N5 million on 22nd October, 1991 to
the appellant, which the latter utilised. And, as the Lower
Tribunal found “it is common ground and proved in evidence that the amount owed was N5 million and that the
difference between that amount and the total of
N17,825,274.48 claimed consists of accrued interest
charges”. This finding is not disputed by the appellant.
This takes us to the consideration of the issue whether the
respondent pleaded and proved any interest on the principal
sum that is to say, Issue 6.
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a
It is submitted in the appellant’s Brief of Arguments that the
payment of interest is a matter of contract in a banker and
customer relationship. This submission in our view is well
b founded. In fact the whole of the relationship between the
banker and the customer is a matter of contract. (See Tai Hung
Cotton Ltd v. Lee Chong Bank (1985) 2 All E.R. 947 at 956).
However, it was remarked by Bankes, LJ in Joachimson v.
c Swiss Bank Corporation (1921) 3 K.B. 110 at 117 that in the
ordinary case, like the case now on appeal, the relation-ship
depends entirely or mainly upon an implied contract.
As regards payment of interest on facilities granted by
d banks, like overdraft, as in the instant case now on appeal,
Halsbury’s Laws of England (4ed), Volume 3(1) paragraph
299 says “by the universal custom of bankers, a bank has a
right to charge simple interest at reasonable rate on all overe drafts and unusual rate of interest with periodic rest can be
justified in the absence of an express agreement only where
the customer is shown or must be taken to have acquiesced
in the account being kept on that basis”. “It is the practice to
f debit accrued interest to the borrower’s current account at
regular intervals. Where the current account is overdrawn or
becomes overdrawn as a result of the debit, the effect is to
add the interest to the principal in which case it loses its
quality of interest and becomes capital”.
g
It is pleaded in paragraph 8 of the respondent’s application
that the New Nigeria Bank Plc, the failed bank, in the normal course of business sent Statements of Account to the
appellant, which the appellant duly accepted without objech
tion. The appellant did not dispute paragraph 8 of the application. It only pleaded in its reply to the application that it
put the respondent to the strictest proof of it. On the authority of Lewis and Peat v. Akhimien (1976) 7 S.C. 157 at 163–
i 164 the appellant must be taken to have admitted paragraph
8 of the respondent’s application.

j

The Statements of Account contained the outstanding indebtedness of the appellant to the failed bank made up of the
loan and the accrued interest on it. In view of paragraph 8 of
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a
the application, which must be taken to have been admitted
by the appellant, the appellant must be taken, on the authorities to have acquiesced in the accrued interest charges to the
current account of the appellant and duly reflected in the b
Statements of Account.
The claim of N17, 825.274 is for the principal and accrued
interest. On the authorities and having regard to the state of c
the pleadings in this case, the respondent has pleaded and
proved the accrued interest as reflected in exhibit FB6, the
statement of account as at 15th January, 1996.
The claim of 25% interest in paragraph 13 of the respon- d
dent’s application is from the 15th January, 1996 until the
debt is repaid. The evidence of PW1 in the witness box is to
the effect that 21% compound interest is claimed from the
date of judgment till the debt is paid.
e
The interest claimed in paragraph 13 of the application and
the evidence of PW1 as to the interest claimed do not relate
to interest on the principal from its inception.
The Lower Tribunal having awarded the respondent the f
claim of N17,822,274.48 against the appellant alone, the
first respondent in that tribunal, ordered it to pay 5% compound interest per annum on it with effect from the date of
g
judgment until it is fully paid.
As to the award of the claim of N17,825,274.48 against the
appellant, we are satisfied having regard to what we have
said in this judgment that the award was rightly made by the
Lower Tribunal and we may only add to what we have said h
earlier in this judgment that there was no evidence in contradiction of the evidence proffered by the respondent. So,
the evidence offered by the respondent in proof of its case,
however minimal, in proof of the case, must be accepted for i
that purpose. (See the case of Nwabuoku v. Ottih (1961) All
N.L.R. (Part 2) 489).
The grievance of the appellant against the award of the 5%
compound interest per annum on the judgment debt until the j
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same is fully repaid is not clear from the appellant’s brief of
arguments.
The correctness or otherwise of the award was not made
one of the issues for determination in this appeal. The issue
for determination on the question of interest is whether the
applicant pleaded and proved any interest on the principal
sum i.e Issue 6 in the appellant’s brief of arguments. So, we
must leave the matter at that having resolved Issue 6 earlier
in this judgment.
It remains for us now to consider Issue 7. It raises, one, the
question as to whether the Lower Tribunal was right on the
application of the appellant in that regard in the Tribunal, to
refuse to strike out the second to fourth respondents there
from the proceedings. Since at the end of the day judgment
was entered only against the first respondent, now the only
appellant, no useful purpose will be served by now considering the point.
The issue also questions the order made against the second
to fourth respondents in the Lower Tribunal under sections
13(2), 15(5) and 15(7) of the Decree, on the ground that they
were not given the opportunity of a hearing in that Tribunal.
The second – fourth respondents in the Lower Tribunal
were given an opportunity of a hearing there. They were
each of them served with the respondent’s application to
recover debt in the Lower Tribunal. They filed a reply to the
respondent’s application, albeit a joint reply by all the respondents, at the Tribunal. Counsel appeared for them at the
Lower Tribunal and participated in the proceedings.
In our judgment, the ground upon which the order is questioned is misconceived and what is more, none of the said
respondents has appealed against the said order.
This disposes of all the issues submitted for determination
in this appeal.
In the result, the appellant’s appeal fails and it is hereby
dismissed by us. The judgment of the Lower Tribunal is
affirmed by us. We shall now proceed to assess the costs of
this appeal to the appellant against the respondent.

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL, ZONE II, LAGOS)

22

Nigerian Banking Law Reports

[1998] 8 N.B.L.R. (PART III)

a

Federal Republic of Nigeria v. Otunba Williams
Olufemi Olateju Ajayi
FAILED BANKS TRIBUNAL, ZONE II, LAGOS
OPE-AGBE J
Date of Judgment: 4 AUGUST 1998

b

Suit No.: FBFMT/L/ZII/2C/96

Banking – Failed Bank – Recovery of Bank loan – Whether c
the failed Banks Tribunal could allow surrender of properties by debtor of a liquidated Bank when the Banks and
Other Financial Institutions Decree (“the BOFID”) under
which the debtor was charged only provided for confiscation d
of properties of such debtor
Banking – Failed Bank – Whether the person who caused a
liquidated Bank to advance loan to his companies and sur- e
rendered properties of such companies to the Liquidator of
the Bank in settlement of the loan could subsequently restrain the liquidator from selling the surrendered properties
in order to pay depositors of the liquidated Bank
f
Facts
The accused/appellant/applicant caused to be advanced
to his companies the sum of N127,155,301.80 and not
a kobo was paid to the bank before it went into liquid- g
dation. The appellant was convicted by the Failed Banks
Tribunal on all seventeen (17) counts charge but was given
option of fine after he surrendered his properties to the liquidator in settlement of the loan obtained from the liquidated
h
bank.
Thereafter, the appellant by way of a motion on notice
brought pursuant to Rule 18 of Schedule 2 of the Failed
Banks Decree No. 18 of 1994 (as amended), section 58(2) of
i
the Federal High Court Act Cap 134 Laws of the Federation
of Nigeria, 1990 prayed for an order staying the execution
of the order/sentence of the Tribunal with regard to the voluntary surrender of the appellant’s properties worth
N166,400,000 pending the final determination of the appeal j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL, ZONE II, LAGOS)

Federal Republic of Nig v. Otunba Williams Olufemi Olateju Ajayi

23

a
filed. The applicant annexed to the motion, Notice of Appeal
and the advertisement for sale of surrendered properties by
the Liquidator, Nigeria Deposit Insurance Corporation
b (“NDIC”) and the caveat emptor they published in the
Guardian newspaper.
The applicant submitted that there was an appeal against
c the judgment and sentence passed on him and the relief
claimed before the Special Appeal Tribunal was to set aside
the judgment and sentence of this Tribunal and while this
appeal was still pending the respondent had put up a paid
advertisement with a view to selling the properties which
d were under the BOFID he could not be sentenced under
Decree No. 18 of 1994 as amended (“the Decree”) but the
Tribunal proceeded to award sentences stipulated under the
Banking Act and the BOFID together with the voluntary
e surrender of the properties which can only be accommodated under section 20(3) of Decree No. 18 of 1994 as
amended. He argued that the error committed by the Tribunal was an arguable ground before the Special Appeal Trif bunal and if the properties were sold and appellant won an
appeal, the properties would have gone.
The respondent argued that in a case of surrender which
was voluntary, there was no requirement for statutory aug thority since a person has right to give out his property to
make restitution for offences committed. He stated that
it would be absurd if the court could confiscate the property
of a convict and the convict himself could not voluntarily
h surrender them. He further argued that a surrender was
not part of the sentence rather it is a gesture by the convict
to invoke the statutory leniency of the Tribunal under section 20(5) of the Decree, and that the surrender had been
made and what has been made cannot be stayed. He also
i submitted that the sentence could not be stayed because the
fine had been paid. The effect of the surrender was that the
property automatically vested in NDIC and the owners
ceased to be the owners and there was no need for the order
j of court.
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Held –
That since the surrender of properties for the restitution of
offences committed was at the instance of the applicant was b
taken into consideration in imposing sentence, but the sentence and the surrender of properties, constituted one package which could not be severed and the applicant could not
restrain the liquidator from selling the properties vested in c
them immediately after the surrender.
Per curiam
“I hold therefore that this application brought by the appellant/applicant is morally despicable having enjoyed the d
benefit of option of fine based on his voluntary surrender of
properties rather than forfeiture of all his assets acquired as
a result of his act in addition to possibly option to fine, to
bring this application smacks of bad faith”

Application for stay of execution of order/sentence dismissed.
Cases referred to in the judgment

e

f

Nigerian
Egbuna v. Egbuna (1996) 1 N.W.L.R. (Part 425) 421
Madike v. The State (1992) 8 N.W.L.R. (Part 257) 85

g

Obi v. The State (1992) 8 N.W.L.R. (Part 257) 76
Ojora v. North South Bank (1996) 2 N.W.L.R. (Part 428)
121
Okoroji v. The State (1996) 6 N.W.L.R. (Part 157) 509

h

Nigerian statutes referred to in the judgment
Failed Banks (Recovery of Debts) and Financial Malprac- i
tices in Banks Decree No. 18 of 1994 (as amended), section
20(2)
Federal High Court Act Cap 134 Laws of the Federation of
Nigeria, 1990, section 58(2)
j
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Counsel
For the accused/appellant: Femi Falana
b For the complainant/respondent: Fidelis Nwadialo, S.A.N.
(with him I.C. Ifediora)
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Judgment
OPE-AGBE J: The accused person/appellant/applicant by
way of a motion on notice brought pursuant to Rule 18 of
Schedule 2 of the Failed Banks Decree No. 18 of 1994,
section 58(2) of the Federal High Court Act and the inherent
jurisdiction of the Tribunal prayed for an order staying the
execution of the order/sentence of this Tribunal with regard
to the voluntary surrender of the appellant/applicant’s properties worth N166,400,000 pending the final determination
of the appeal filed herein.
There is a 6 paragraph affidavit in support of the application. Annexed to it are documents marked exhibits “A and
B” Notice of Appeal and advertisement for sale of factory/
warehouse/office properties.
There is a 14 paragraph counter-affidavit. Annexed to it
are documents marked exhibits 1, 2A, 2B and 2C – Caveat
emptor published in the Guardian Newspaper, motion ex
parte and motion on notice in Suit No. FHC/CS/37/98 Financial Trust Co Ltd v. NDIC.
Moving the application, learned Counsel for the appellant/
applicant submitted that the gravamen of the application is
that there is an appeal against the judgment and sentence
passed on the appellant/applicant in this case and the relief
being sought before the Special Appeal Tribunal is to set
aside the judgment and sentence of this Tribunal, that while
this appeal is still pending the respondent has put up a paid
advertisement with a view to selling the properties which are
part of the subject matter of the appeal before the Special
Appeal Tribunal.
Learned Counsel submitted that the narrow issue for determination is whether or not there are special circumstances
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a
warranting a grant of a stay of execution – referred to the
case of Ifegwu v. Federal Republic of Nigeria (1997) 1
F.B.T.L.R. 86 at 104 and submitted that if one is charged
under the BOFID he cannot be sentenced under Decree No.
18 of 1994 (as amended) (the Decree) but this Tribunal
proceeded to award sentences stipulated under the Banking
Act and the BOFID together with the voluntary surrender of
the properties which can only be accommodated under section 20(3) of Decree No. 18 of 1994 (as amended), that the
seventeen (17) counts were offences punishable under the
Banking Act and the the BOFID but in pronouncing judgment this Tribunal clearly fell into great error in taking into
consideration the properties which have been surrendered by
the appellant/applicant and in the circumstance there is an
arguable ground before the Special Appeal Tribunal; that if
the properties are sold and the appellant/applicant wins on
appeal, what would have happened, the properties would
have gone – referred to the cases of :–
(i) Chief Ojora v. North South Bank (1996) 2 N.W.L.R.
(Part 428) 121 at 126; and
(ii) Egbuna v. Egbuna (1996) 1 N.W.L.R. (Part 425)
421 at 434 on what amounts to special circumstance.
Learned Counsel submitted that if the respondent is allowed
to sell the properties the Special Appeal Tribunal would
have been presented with a fait accompli and that would
destroy the purpose of the appeal.
In his reply the learned S.A.N., Counsel for the respondent,
submitted that according to the learned Counsel for the appellant/applicant confiscation will apply under the BOFID
and surrender under the Decree and submitted that by the
amendment to section 20(5) “or in any other enactment” it is
trite law that for a vested right of an individual to be interfered with there must be statutory authority allowing that
interference and the court needs special statutory authority
to enable it to confiscate property belonging to a third party
whether an accused or not, that in the case of surrender
which is voluntary there is no requirement for such a statutory
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authority, that a man has every right to give out his property
to make a restitution of the property for offences committed,
it is even his right to do so and that is why the amendment is
confined to confiscation, that it will lead to enormous absurdity that whereas the court can confiscate the property of
a convict, the convict himself cannot voluntarily surrender
them. The learned S.A.N. submitted that the application for
stay of the sentence depicts a flawless misconception of the
words surrender and confiscate in the Decree, that a surrender is not part of the sentence rather it is a gesture by the
convict to invoke the statutory leniency of the Tribunal
under section 20(5) of the Decree; that the surrender has
been made and what has been made cannot be stayed, the
sentence itself cannot be stayed because by their own showing it has been executed, the fine has been paid – referred to
section 20(4) of the Decree and submitted that the effect of
the surrender is that the property automatically vested on
NDIC by operation of law and there is no need for the order
of court, from the moment the property is surrendered, it
vested on NDIC and the owners ceased to be the owners,
that in a criminal trial one cannot be heard to talk about stay
of execution but bail pending appeal or payment instalmentally or on a future date or during appeal period, that by this
application this Tribunal is being called upon to exercise
discretionary reliefs and this Tribunal is bound to take into
account the conduct of the appellant/applicant particularly
his plea and that of his Counsel for leniency that the surrendered properties be accepted rather than being sent to jail
and when as a result of the surrendered properties the Tribunal exercised leniency and allowed him to pay fines and he
became a free man rather than going to jail, he ran to the
Federal High Court claiming the properties belong to one of
his companies, Financial Trust Company and asking for a
declaration – referred to exhibit 2A attached to the counteraffidavit and submitted that this is despicable on the part of
the appellant/applicant in that he practised some deceit on
this Court and has come back to the same Court to ask for a
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stay and that in a sense this application is an abuse of the
process of Court.
The learned S.A.N. submitted further that bail was never
argued and there was no order staying the judgment of the
Court, that the fact that there is an appeal will not stay NDIC
from selling as liquidators whose duties are to realise the
assets and pay the depositors.
I find it a bit difficult to put this application in its proper
compartment, this is so because even though there is a notice
of appeal, the application is not about bail pending appeal on
the grounds contained in the grounds of appeal that there are
arguable grounds of law which constitutes special or exceptional circumstances or as contained in the affidavit in support that by the time the appeal is heard the appellant/
applicant would have spent a substantial part of the prison
term. I say this because the sentence gave the appellant/
applicant the option of fine which he has since paid. He has
satisfied the sentence, he is no longer in custody because he
could not pay the fine and this application is not about a
variation of the terms of imprisonment. The act sought to be
stayed has already been carried out.
If as stated by the Learned Counsel for the appellant/
applicant the act of voluntary surrender of properties which
led to the option of fine given the appellant/applicant are
inseparably linked then the issue of the surrender of the
properties cannot be severed from the option of fine and if
the fine has been paid the whole package cannot return to
the pre-sentence position.
In considering this issue it might be necessary to refer to
the proceedings of 12th September, 1997 when judgment
was delivered in this matter. After the accused person was
found guilty on each of the seventeen (17) counts in the
charge, the learned prosecuting Counsel gave the total
amount involved in all the counts as N127,155,301.80 without interest which the appellant/ applicant caused to be advanced to the companies owned by himself and that not a
kobo was paid to the bank before it went into liquidation,
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a
that the actual owners of the money are the depositors of the
bank and the only way that solace may be brought to the
depositors is by acting under section 20(2) of the Decree by
b ordering confiscation of the properties of the accused. It was
stated that all the properties of the appellant/applicant are
valued at over N500 million. If this Tribunal had confiscated
the properties at that stage, may be, the only option open to
c the appellant/ applicant was to stick to his appeal and as
submitted by the learned prosecuting Counsel apply for bail
pending appeal which is not what the application is about,
see the cases of:–
d
(i) Patrick Okoroji v. The State (1990) 6 N.W.L.R.
(Part 157) 509 at 512.
(ii) Doris Obi v. The State (1992) 8 N.W.L.R. (Part 257)
76 at 83–84.
e
(iii) Jennifer Cordelia Madike v. The State (1992) 8
N.W.L.R. (Part 257) 85 at 91–92.
The learned defence Counsel in his allocutus on 12th September, 1997 amongst other submissions for mercy stated
f
that this Tribunal has a discretion as to what sentence to
impose, that it will amount to an overkill to confiscate property worth over N500 million for an amount of N127 million
and Counsel asked for an option of fine and stated that the
g properties of the accused have been valued.
Based on this submissions the sentence was deferred till
25th September, 1997.
h

i

j

Before sentence was pronounced on 25th September, 1997
amongst other statements, the learned Counsel for the appellant/applicant stated as follows:–
“My understanding of the amount involved in the charges preferred against the accused person is that the accused is liable to
forfeit or to surrender properties worth N127 million. Both properties that I have referred to are not in any way encumbered. Though
these properties belong to Messrs Financial Trust Co Limited one
of the companies involved in the loan transactions for which the
accused has been found guilty, the accused person is prepared and
willing to get this company to transfer the property to NDIC. The
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accused person has no personal properties of his own, all his interests are in Limited Liability Companies. The said transfer if acceptable to the Tribunal will be done immediately. Though the
value of the properties surpass the amount involved. I urge your b
Lordship to accept both properties in satisfaction of the requirement of section 20(3) of Decree No. 18 of 1994 (as amended) so
that the accused may graciously enjoy the discretion of your Lordship under section 20(5) of the same Decree.”

After the reply of the learned prosecuting Counsel to the c
statement reproduced above and others made by the learned
defence Counsel, the defence Counsel stated further as follow:–
“There is a Deed of Conveyance in respect of the property and it is d
in their possession. Messrs Financial Trust Co owns the property
and it is borne out by their valuation report. The three other companies contributed one million each to develop the property and it
has been paid back and they are not claiming it.”

e
Based on this passionate plea by the learned defence Counsel, a Counsel whose rating is very high in the legal circles
and I am sure in the society, the accused person was given
the option of a fine. I am sure that based on what the learned
S.A.N. stated in his allocutus he could not have brought this f
application, he equally could not have gone to the Federal
High Court to ask for a declaration on the said properties
claiming that they are encumbered and belong to the Financial Trust Company Limited as shown on the caveat emptor g
exhibit 1 annexed to the counter affidavit.
In passing sentence I stated as follows:–
“The whole purpose of the adjournment till today for sentence was
to enable the accused person take advantage of section 20(3) of h
Decree No. 18 of 1994 (as amended) so as to see in what way I
can exercise my discretion under section 20(5) of same Decree.
Otherwise I should have gone ahead to impose sentence on
12/9/97 when I read the judgment and found the accused person
i
guilty on all the 17 counts of the charge.”

There is provision for forfeiture to the Federal Government
of Nigeria of all such assets gained by the director, manager
or officer of the bank under the BOFID as a result of his act
but the accused person was given the option to surrender j
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a
properties worth N127 million out of his properties valued
over N500 million which should have been forfeited.
I hold therefore that this application brought by the appelb
lant/applicant is morally despicable, having enjoyed the
benefit of option of fine based on his voluntary surrender of
properties rather than forfeiture of all his assets acquired as a
result of his act in addition to possibly option of fine, to
c bring this application smacks of bad faith.
There is no order of surrender, it was a voluntary act of
surrender by the appellant/ applicant but it was taken into
consideration in imposing sentence so the sentence and the
d surrender of properties constituted one package which cannot be severed at this level.
In the circumstance the application for stay lacks merit and
it is dismissed.
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Federal Republic of Nigeria v. Ejiofor A. Ezekwe
and Others

b

FAILED BANKS TRIBUNAL, ZONE V, LAGOS
AUGIE J
Date of Judgment: 18 AUGUST 1998

Suit No.: FBFMT/L/ZV/07C/97

c

Banking – Offences – Fraudulent false accounting involving
a bank personnel – Obeying unlawful instruction emanating
from superior officer – Whether constitutes a defence to
bank personnel accused of crime – Essential ingredients of d
offence – Section 432(2) Criminal Code Cap 77 Laws of the
Federation of Nigeria, 1990
Criminal law and procedure – Conspiracy – Requirements e
thereof – Applicable principles
Criminal law and procedure – Intent to defraud as essential
requirement of an offence – How proved
Evidence – Proof beyond reasonable doubt – Meaning –
Extent of proof required

f

Failed Banks Tribunal – Criminal trials therein – Trial in
absentia – When done – Section 27 Failed Banks Decree No. g
18 of 1994 (as amended)
Facts
h
The first accused herein as the MD/CEO of African Continental Bank (“ACB”) and his collaborators (Zonal Heads)
with whom the other accused persons herein executed and
premeditated fraud programmes in the clearing procedures
with Central Bank of Nigeria (“CBN”), and this unhealthy i
development prompted the CBN to investigate the activities
of ACB and the report of the investigation led to the arrest,
detention and subsequent arraignment of the eleven accused
persons herein before the Zone V of the Failed Banks j
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a
Tribunal Lagos on a 17 count amended charge alleging the
undermentioned offences:–
(a) Fraudulent and unauthorised lending without adeb
quate security contrary to section 19(1)(a)(ii) of the
Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Decree No. 18 of 1994 (hereinafter referred to as “the Failed Banks Decree as
c
amended”) an offence punishable under section
20(1) of the same Decree.
(b) Fraudulent False Accounting under section 467 of
the Criminal Code.
d
(c) Conspiracy under section 516 of the Criminal Code
and section 23(4) of the Failed Banks Decree as
amended.
(d) Stealing under section 390 of the Criminal Code.
e
(e) Manipulation of the Banks records supplied to the
Central Bank of Nigeria (CBN) to boost the balance
of the Bank’s account with the CBN by issuing
phantom cheques on unfunded accounts contrary to
f
section 435(2) of the Criminal Code and section
23(4) of the Failed Banks Decree as amended.
Sequel to the reading and explanation of the aforementioned
g charges to the accused persons, the second , third, sixth,
seventh, eighth and eleventh pleaded not guilty to the respective counts against them and a plea of not guilty was
entered on behalf of the first, fourth, fifth and tenth accused
persons who were not present in court. Thereafter the proseh
cution Counsel applied for separate trials of the accused
persons pursuant to the provisions of section 155 of the
Criminal Procedure Act (“CPA”) and the application was
granted for the trial of the first, second, third, fourth, sixth,
i ninth and eleventh accused persons separately from that of
the fifth, seventh, eighth and tenth accused persons.

j

The gravamen of the prosecution’s case was that following
the CBN’s uncomfortable position with the operation of the
account of A.C.B., the CBN called on the Management of
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a
A.C.B. to look for means of reducing the overdrawn position. The Management then adopted a scheme of survival to
gather money by unethical and undignifying practices by
b
abusing the clearing rule system.
By exhibits KI–K7 and K8 the first accused as the Managing Director and the Treasury Division of A.C.B. directed all
Zone heads of A.C.B. to source for funds. A.C.B. employed
c
a strategy of using phantom cheques, that is, management
requested some of its valuable customers in the Zones to
draw dud cheques on other banks in favour of the bank.
These cheques were later sent to Head Office, Lagos and
presented as upcountry instruments thereby allowing the d
bank to enjoy an undeserved 21 day credit.
There were two stages of outflow of funds. The first stage
was that by the time these cheques were presented at the
Clearing House, the bank was allowed to draw on them, they e
were drawing on it because cheques from other banks presented on A.C.B. were also honoured immediately. The
second outflow was that by the time the dud cheques were
returned unpaid, the CBN account was equally absorbing the f
debit. The consequence of these circumstances was that the
CBN’s account was now mounting with debit charges being
drawn from up country branches. At the end of the trial of
this case some of the accused persons were convicted on g
some of the counts.
Held –
1. The Tribunal can try an accused person in absentia and
such accused person must be outside Nigeria and there h
must be evidence to that effect. The mere fact that an accused person is said to be at large or his whereabouts
unknown does not mean he will be tried in absentia, he
must be outside Nigeria to be tried for an offence under i
Failed Banks Decree No. 18 of 1994 (as amended).
2. A case is said to be proved beyond reasonable doubt
when the evidence is so strong against the accused as to
leave only a remote probability in his favour which can j
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a

b 3.

c

4.

d
5.
e

f

g 6.

h

i
7.
j

be dismissed with the sentence “of course it is possible
but not in the least probable”.
Obeying unlawful or wrongful instructions which are
known to the accused to be unlawful or wrongful is no
defence to a criminal charge. Furthermore, where an
act is illegal no amount of banking practices can make it
legal.
In charge of fraudulent false accounting it is immaterial
that the accused person derived no benefit from the
fraudulent false accounting and that it merely facilitated
stealing by another person. Nor is it material that he did
it under instructions from one superior officer provided
that he knew that the intent was to defraud.
On a charge of fraudulent false accounting contrary to
and punishable under section 435(2) of the Criminal
Code, the prosecution must prove:–
(a) that the accused was a Director, Officer or member
of a corporation or company at the material time;
(b) that the accused person destroyed, altered, mutilated
or falsified a book or document belonging to the
corporation or company; and
(c) the accused person’s intent to defraud.
The essential ingredient of the offence of conspiracy lies
in the bare engagement and association to do an unlawful thing which is contrary to or forbidden by law
whether that thing be criminal or not and whether or not
the accused person had knowledge of its unlawfulness.
The conspirators need not know themselves and need not
have agreed to commit the offence at the same time. A
conspiracy can then be inferred from the facts of doing
things towards a common end, where there is no direct
evidence in support of an agreement between the accused persons.
Intent to defraud means an intention to deceive another
person, and to induce such other person, in reliance
upon such deception, to assume, create, transfer, alter or
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terminate a right, obligation or power with reference to
property. The existence of this intent to defraud is a
question of fact and the court may infer it from matters
b
proved by the prosecution.
Accused persons convicted on some counts.
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Counsel
For the prosecution: Mallam Aliyu Salman, S.A.N.
For the first accused: Mr Robert Clarke
b
For the second, seventh, eighth, ninth and tenth accused: Mr
Onwubuya
For the third accused: Chief E.C. Ugoeke
c
For the fifth accused: Mr Awa Kalu
For the sixth accused: Mr Tamuno George
For the eleventh accused: Mr Etonye
Judgment
AUGIE J: Eleven accused persons, namely, Ejiofor A. Ezekwe,
Greg Olieh, Adiele A. Chuks, O.O. Phillips, O.S. Jumbo,
Mrs Asigo Anyaegbunam, Monday C. Nwankwo, Onyejekwe D. Obiefuna, Emmanuel Onwucha, Ofodile Wilfred
Chuma, and Lloyd Alamene were arraigned before this Tribunal on a 14 count charge alleging the following offences:–
(a) Fraudulent and Unauthorised lending without adequate security contrary to section 19(1)(a)(ii) of the
Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Decree No. 18 of 1994 (hereinafter referred to as the Failed Banks Decree as
amended), an offence punishable under section 20(1)
of the same Decree;
(b) Fraudulent False Accounting under section 467 of
the Criminal Code;
(c) Conspiracy under section 516 of the Criminal Code
and section 23(4) of the Failed Banks Decree as
Amended;
(d) Stealing under section 390 of the Criminal Code;
(e) Manipulation of the Bank’s records supplied to the
Central Bank of Nigeria (CBN) to boost the balance
of the Bank’s Account with the CBN by issuing
phantom cheques on unfunded accounts contrary to
section 435(2) of the Criminal Code and section
23(4) of the Failed Banks Decree (as amended).
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The first day the accused persons were arraigned, learned
Counsel for the prosecution, Mallam Aliyu Salman, S.A.N.
sought for an adjournment to enable him to withdraw the
b charge and substitute a new one. No plea was taken particularly as four of the accused persons were not present in
court. It was the same on the next adjourned date, the first
accused person was not in court but his Counsel, Mr Robert
c Clarke, gave reasons for his absence and promised to produce him on the next adjourned date, and there was a sick
certificate on behalf of the seventh accused person. The case
was adjourned again without the plea being taken. On the
d next adjourned date, Mr Robert Clarke informed the Tribunal that his efforts to produce the first accused person had
failed but that he was ready to proceed with the trial in the
absence of the first accused person.
e

After the charge had been read and explained to the accused persons, the second, third, sixth, seventh, eighth, ninth
and eleventh pleaded not guilty to the respective counts
against them and a plea of not guilty was entered on behalf
f of the first, fourth, fifth and tenth accused persons who were
not present in court. Thereafter, Mallam Salman, S.A.N.
applied for separate trials of the accused persons and pursuant to the provisions of section 155 of the Criminal Proceg dure Act (“CPA”), the application was granted for the trial
of the first, second, third, fourth, sixth, ninth and eleventh
accused persons separately from that of the fifth, seventh,
eighth, and tenth accused persons. A Bench Warrant was
also issued for the arrest of the first accused person.
h
Before the commencement of the trial of the first set, the
prosecution was granted leave to amend Counts 7 and 9 of
the original count against the fifth and seventh accused persons. The seventh accused person pleaded not guilty to the
i
amended charge and a plea of not guilty was entered on
behalf of the fifth accused person not present. Three witnesses testified on behalf of the prosecution in the trial of the
first set comprising of the fifth, seventh, eighth and tenth
j accused persons and a number of documents were admitted
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a
in evidence to prove the case against the accused persons. At
the close of the case for the prosecution and on the day set
for defence, Mr Onwubuya, learned Counsel for the eighth
accused person, informed the Tribunal that the eighth ac- b
cused person had died a few days earlier. The Medical Certificate of Cause of Death and a Certificate of Death were
admitted in evidence as exhibits K1–D and K2–D, respectively, and consequent upon his death, the eighth accused c
person was discharged.
In the trial of the first set of accused persons, Chief Charles
A. Mbanefo, who was listed as the ninth accused person
in the initial “Application To Commence Trial”, testified
on behalf of the prosecution as PW1. He gave evidence
that on 30th November, 1995 in Abuja the eighth accused
person (deceased and discharged) asked him to help raise
N40 million Naira as he had instructions from his Headquarters to pay in some money so that the bank can remain in
clearing, and that he, PW1, promised to run around and talk
to some friends and see if they could raise that amount of
money, but that in the meantime, the eighth accused asked
him to give him a cheque for the same amount from his
Bank
of
the
North
account
(exhibit
A).
He further testified that he did inform the eighth accused
person that he did not have funds in the account and that the
people he thought would have helped could not come up
with the funds so the eighth accused person gave him an
A.C.B. Bank Draft for N40 million (exhibit B) which he
paid into his account to cover the N40 million cheque he had
given.

d

e

f

g

h

PW1 also testified that after he had paid the Bank draft
into his account, the eighth accused person informed him
that the first cheque for N40 million was not honoured, so he
i
had to go back to the bank to withdraw the N40 million
given by A.C.B. but that this time they had to split the
amount. The Bank of the North gave him a Bank Draft for
25 million Naira (exhibit C) which he handed over to the
eighth accused person. PW1 also gave evidence that the j
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a
Bank of the North was not happy about the state of affairs
and in a letter admitted in evidence as exhibit D, asked him
to close his account with them, and at the close of the acb count the balance of N14 million plus was received from the
Bank of the North. Two Banks of the North Debit Advice
each dated 24th January, 1995 for N14,913,106.24 and
N120,451.43 were also admitted in evidence through PW1
c as exhibits E1 and E2, respectively.
PW2 is Suleiman O. Atanda-Kaffo, an official of CBN. He
gave evidence of a special investigation conducted on
A.C.B. by CBN and tendered the Report of the Investigation
d (exhibit F) and two clearing documents (exhibits G1 and
G2). The IPO, an ASP, Yusuf Fwom, attached to the Failed
Banks Investigations Branch of the Police testified as PW3
and the Statements of the seventh, eighth, tenth accused
e persons to the Police were admitted in evidence through him
as exhibits H, I1–I10 and J, respectively.
The tenth accused person gave evidence in his defence as
DW1. He testified that he left the services of A.C.B. in
f March, 1996 and was once of the Abuja Branch of A.C.B. as
the Assistant Manager/Branch Accountant. He denied procuring any cheque from PW1 and denied altering, mutilating, concealing or falsifying the cheque (exhibit A) in any
g way. The seventh accused person also gave evidence in his
defence as DW2. He tendered his letter of appointments
(exhibit M–DD) to show that he was a Relief Manager in the
Airport Branch of A.C.B. in Port-Harcourt, and testified that
in November, 1995 the Zonal Head called a Meeting of all
h
Managers within the zone and instructed them to mobilise
funds. The Memo from the Zonal Head was admitted as
exhibit N–D.
i

j

The evidence of the seventh accused as DW2 is to the effect that he complied with the hand-written minute on exhibit N–D and took a photocopy of the hand-written minute
to different customers searching for any one that will oblige
the zonal Head’s request; that when he got the customer, he
took him to the Zonal Head’s office where they discussed
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a
and the following day, the customer gave him (DW2) an
AIB cheque which he forwarded to the Zonal Head; that he
complied with directives and drew a banker’s Cheque in
favour of the customer and the customer was given this b
cheque and that the N10 million forwarded to Head Office
was later paid and was eventually absorbed at the bank. The
customer’s statement of account was admitted in evidence as
exhibits O–D. The seventh accused person denied that he c
altered, mutilated, concealed, suppressed, and falsified the
customer’s cheque. He denied boosting A.C.B.’s account
with CBN, and insisted that he was acting on the instructions
of his Zonal Head.
d
In the case of the fifth accused person who was being tried
in absentia, Mr Awa Kalu announced appearance on his
behalf at the defence stage and informed the Tribunal that
the fifth accused person was not aware that he was being e
tried in absentia until his attention was drawn to the publication to that effect on page 3 of the Daily Champion of December 24, 1997 (exhibit L–D). A plea of not guilty had
earlier on been entered on behalf of the fifth accused but f
upon his appearance, Count 7 of the charge was read and
explained to him and he pleaded not guilty to the allegations
therein.
The fifth accused person in his defence as DW3 testified
that he voluntarily retired from A.C.B. in 1994, and was
therefore not in the employment of the bank when the transactions in question in this case took place. He gave evidence
that he was never questioned by the Police for even one day;
that he was never arrested for one day in connection with the
charge against him; that he never made a statement to the
Police or anybody in authority in connection with the
charge; that he had never changed his residential address in
the last one year and had never changed his address since he
retired from the bank; and that he never granted any facilities to the companies mentioned in the charge. A number of
documents were tendered and admitted in evidence through
DW3 as exhibits P–D to U–D.

g

h

i

j
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Now, Count 7 of the Charge against the fifth accused person reads as follows:–
b

c

d

“That you O.S. Jumbo (now at large and out of the country) between
1994 and 1995 at A.C.B. Place Port-Harcourt Main Branch being an
officer to wit the Branch Manager, did grant credit facilities to Gaefisco Ent. (N1,595,182.96) Trans International Ltd (N1,611,531.44)
Ibu Mc Bede (N1,611,531.44) Rivers Port Henrietta (N398,319.80)
customers of the bank the amount specified against each which said
grant is in contravention of the laid down regulations and procedure
of the bank thereby committed an offence contrary to section 19(1)(c)
of the Failed Banks (Recovery of Debts) and Financial Malpractices
in Banks Decree No. 18 of 1994 punishable under section 20(1)(a) of
the Failed Banks (Recovery of Debts) and Financial Malpractices in
Banks Decree No. 18 of 1994. (sic)”

In his address, learned Counsel for the fifth accused person,
Mr Awa Kalu summarised his submissions on behalf of the
e accused person as follows, that:–
1.

The offence alleged in Count 7 of the Charge is not
borne out by the testimony of any of the three witnesses nor is it supported by any of the documentary
exhibits tendered at the trial.

2.

The grants which form the substance of the charge
were made in 1995 about one year after the fifth accused had retired from service.

3.

Having retired from service the fifth accused had an
impeccable alibi and could not be guilty of the offence wherewith he is charged. The law on alibi is
quite trite. If the accused had the opportunity to set up
the alibi at the time of arrest, then it would have been
incumbent upon the prosecution to investigate it as
failure to do so would make it mandatory for the court
to accept same. (See Nwabueze v. The State (1988) 19
N.S.C.C. (Part 2) 180; Esangbedo v. The State (1989)
3 N.S.C.C. 23; Bozin v. The State (1985) N.S.C.C.
(Vol. 16–ct.1) 1287). Having not been arrested or interrogated by the Police, the witness box from which
the
accused
testified
was
the
earliest
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opportunity to raise the alibi. The fifth accused person’s testimony showing that he had in fact retired
was not challenged and ought to be accepted as true.
(See Olujide v. Adegbola (1988) 19 N.S.C.C. (Part 1)
625; African Petroleum Ltd v. J.K. Omodunni (1991)
22 N.S.C.C. (Part 2) 617).
4. Fifth accused was never arrested, questioned nor did
he make a statement to any policeman or other person in authority in connection with this offence.
5. Having never been arrested or questioned in connection with the offence with which he is now charged,
the Tribunal is entitled to assume that his subsequent
inclusion in the charge is to say the least deserving
of an apology. This is certainly the reason why the
accused had no foreknowledge of a trial of any type
involving his person.
Mr Awa Kalu citing the cases of Uche-Williams v. The State
(1992) 23 N.S.C.C. (Part 3) 208; Onafowokan v. The State
(1987) N.S.C.C. Vol.18 (Part 11) 1101 submitted that there
are cardinal principles of our criminal justice system which
have not been swept aside or overturned by any provisions
of the Failed Banks Decree, the first being the presumption
of innocence enshrined by our Constitution which places the
burden of proving all the ingredients of the offence on the
prosecution and the second which requires the prosecution
to prove all the ingredients of the offence beyond reasonable
doubt. He urged the Tribunal to be mindful of the fact that
the Failed Banks Decree has not detracted from the Constitutional guarantees aimed at ensuring a fair trial for an accused person and was therefore of the view that in the
circumstances, the fifth accused person ought to be discharged and acquitted.
In his own address, learned Counsel for the prosecution,
Mallam Aliyu Salman, S.A.N. also submitted that it is trite
law that the case for the prosecution must be proved beyond
any reasonable doubt to succeed and he also cited the following cases – Basil Akalezi v. The State (1993) 2 S.C.N.J.

b
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19; Akpuna and others v. Obe Nzekaa and others (1983) 7
S.C. 1; Akinola and others v. Oluwo and 2 others (1962) 1
All N.L.R. (Part 2) 224. He conceded that the prosecution
b have been unable to prove the charge against the fifth accused person as the cheques for the facilities for which he
was accused of granting without authority were issued in
1995 and the fifth accused tendered a letter that shows that
c he was no longer in the employment of the bank by 1994.
As both Counsel rightly submitted, it is the duty of the
prosecution to prove its case beyond reasonable doubt and a
general burden to rebut the presumption of innocence constid tutionally guaranteed to the citizen. The burden on the
prosecution is only discharged when the essential ingredients of the offence charged have been established and the
accused is unable to bring himself within the defences or
e exceptions allowed under the law generally or the statute
creating the offence. (See Okoro v. The State (1988) 5
N.W.L.R. (Part 94) 255). A charge is proved by calling
evidence. The sole object and end is to ascertain the truth of
f a disputed fact or several disputed facts or in ornate legal
phraseology “to resolve points in issue”. (See Oteki v. The
State (1986) 2 N.W.L.R. (Part 24) 648). This count on the
charge against the fifth accused has admittedly not been
proved by the prosecution and it must fail. Consequently, I
g
find the fifth accused person not guilty of the offence as
charged and discharge and acquit him accordingly.
I must also add here that I agree with Mr Kalu that at the
h very least, the fifth accused person, Mr O.S. Jumbo, deserves an apology for the obvious embarrassment this trial
and the attendant publicity must have caused him and his
family. Exhibit L–D is the Daily Champion Newspaper of
Wednesday, the 24th of December, 1997. The story on page
i
3 under the caption “Tribunal orders former bank MD arrested” reads as follows:–
j

“Ezekwe and the others are facing a 14 count charge of conspiracy, fraudulent false accounting – They were also accused of
stealing and manipulations of the bank’s records. Joined with the
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former MD as co-accused include some of the bank’s branch
Managers and customers. They are Messrs Greg Olieh, Adele A.
Chuks, O.O. Phillips and O.S. Jumbo.” (Italics mine.)

At the end of the day, after the negative publicity on Christ- b
mas Eve of all days in a daily newspaper circulating all over
Nigeria, the fifth accused, Mr O.S. Jumbo has been discharged and acquitted by the Tribunal after proving beyond
reasonable doubt that he had retired and was no longer in the c
employment of A.C.B. when the transaction in question in
this criminal case took place. It is hoped that the same publicity that trailed his arraignment before the Failed Banks
Tribunal on a criminal charge of financial malpractice will d
follow his discharge and acquittal by the Tribunal.
The allegation of fraudulent false accounting against the
seventh accused reads as follows:–
“That you Monday C. Nwankwo between 8th and 31st December, e
1995 at the Airport Branch of A.C.B. Plc Port-Harcourt being an
officer of the bank to wit: Branch Manager willfully altered, mutilated, concealed, suppressed and falsified the cheque of one Onhornogu Mechanical Works with intent to falsify the account of
the bank contrary to section 435(2) of the Criminal Code and f
which resulted in the bank losing N39,000 commission on turnover and you thereby committed the offence of fraudulent false
accounting contrary to and punishable under section 467 of the
Criminal Code.”

g

Count 8 refers to section 467 in addition to section 435(2)
and I agree with Mr Onwubuya, learned Counsel for the
seventh and tenth accused persons, that this is superfluous as
section 435 of the Criminal Code provides for adequate h
punishment for the offence of fraudulent false accounting.
Section 467 of the Criminal Code provides for forgery cases,
even though in some cases falsification of accounts may take
such form as to amount to forgery. (See Re: Arton (No. 2)
i
(1896) 1 Q.B. 509).
Section 435(2) of the Criminal Code provides as follows:–
“Any person who:–
1.

...

j
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2.

b

c

being a director, officer, or member of a corporation or company, does any of the following acts with intent to defraud:–
(a) destroys, alters, mutilates, or falsifies, any book, document, valuable security, or account, which belongs to the
corporation or company, or any entry in any such book,
document or account, or is privy to any such act; or
(b) makes or is privy to making any false entry in any such
book, document or account; or
(c) omits or is privy to omitting any material particular
from any such book, document or account;
is guilty of a felony, and is liable to imprisonment for seven
years.”

d Obviously, three types of distinct offences are created under
the above provision of the Criminal Code. The first type
relates to the destruction or falsification of any book, document, valuable security, or account of a corporation or come pany. The second type deals with any positive act of making
false entries in any such books, document, or account. The
third deals with omission to make correct and material particulars in such a book, document, or account. In any of the
three cases, it is essential for the prosecution to prove:–
f
I.
that the accused was a director, officer or member of
a corporation or company at the material time;
II. that the accused person destroyed, altered, mutilated, or falsified a book or document or account beg
longing to the corporation or company; and
III. the accused person’s intent to defraud.
In this case, there is no doubt that the seventh accused perh son is an officer of a company, A.C.B., this fact is admitted
by the seventh accused person who testified as DW2 that at
the material time he was a Relief Manager at the Airport
Branch of A.C.B. in Port-Harcourt. The prosecution must
also prove that the seventh accused person in his capacity as
i Branch Manager “willfully altered, mutilated, concealed,
suppressed and falsified the cheque of one Onhornogu Mechanical Works” as alleged in Count 8.
Mr Onwubuya in his address on behalf of the seventh acj cused person argued that several documents were tendered
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in evidence, but the cheque in question was not tendered to
show how it was altered, mutilated, suppressed, concealed
and falsified. Furthermore, that there is no evidence by the
three prosecution witnesses to support the charge of alteration, mutilation, suppression etc. He submitted that the only
evidence against the seventh accused person is that he procured a cheque from the bank’s customer on instructions
from his Zonal Head and he issued a bank cheque to fund
his account, which evidence was confirmed by the accused
person. Learned Counsel then posed the question – whether
the issuing of a cheque by a customer and the issue of another cheque by the bank amounts to altering, mutilating,
etc? To which he answered, No.
He pointed out that PW2 said that “For Airport Branch the
phantom Cheque involved is for N10 million. Onhornogu
issued the phantom cheque. A ‘phantom cheque’ is a dud
cheque. It is a cheque that is issued without sufficient balance in the drawer’s account”, and argued that the witness
never mentioned that the seventh accused in any way tampered with the cheque but confirmed that the cheque was
issued by the customer without sufficient funds in his account to back the cheque.
Now, the seventh accused person is alleged to have willfully altered, mutilated, concealed, suppressed, and falsified
a cheque. The words, “wilfully”, “alter”, “mutilation”, “conceal”, “suppress” and “falsify” are defined in Black’s Law
Dictionary (6ed) thus:–

b

c

d

e

f

g

Wilfully – An act or omission is “wilfully” done, if done voluntarily and intentionally and with the specific intent to do something
the law forbids, or with the specific intent to fail to do something h
the law forbids, or with the specific intent to disobey or to disregard the law.
Alter – To make a change in; to modify; to vary in some degree; to
change some of the elements or ingredients or details without substituting an entirely new thing or destroying the identity of the i
thing affected. To change partially. To change in one or more respects, but without destruction of existence or identity of the thing
changed; to increase or diminish.
Mutilation – As applied to written documents – this term means
rendering the document imperfect by the subtraction from it of j
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c

d

some essential part, as by cutting, tearing, burning, or erasure, but
without totally destroying it.
Conceal – To hide, secrete, or withhold from the knowledge of
others. To withhold from utterance or declaration. To cover or
keep from sight. To hide or withdraw from observation, or prevent
discovery of.
Suppress – To put a stop to a thing actually existing, to prohibit,
put down; to prevent, subdue, or end by force.
Falsify – To counterfeit or forge; to make something false; to give
a false appearance to anything. To make false by mutilation, alteration, or addition; to tamper with, as to falsify a record or
document. The word ‘falsify’ may be used to convey two distinct
meanings – either that of being intentionally or knowingly untrue,
made with intent to defraud, or mistakenly and accidentally untrue.

A close study of the above definitions of the words, “wilfully”, “alter”, “mutilation”, “conceal”, “suppress” and “falsify”, vis-à-vis the totality of the evidence before the
e Tribunal, indicates nothing to show that the seventh accused
person in any way “willfully, altered, mutilated, concealed,
suppressed and falsified the cheque of one Onhornogu Mechanical Works” as alleged in Count 8. As Mr Onwubuya
f rightly observed, the cheque itself is not in evidence. Three
witnesses testified for the prosecution, and none of them
gave or tendered any evidence to show that the seventh
accused person voluntarily and intentionally did any of the
g following acts – altered the cheque of one Onhornogu Mechanical Works by making a change in it, modified it, or
varied it in some degree; mutilated the cheque by subtracting
from it some essential part therefore by cutting, tearing,
burning, or erasure; or concealed the cheque by hiding it,
h
secreting it, or withholding it from the knowledge of others;
or suppressed the cheque by putting a stop to it, prohibiting
it, putting it down, preventing it, subduing it, or ending it by
force; or falsified the cheque by counterfeit or forgery, made
i it false or gave it a false appearance. There is no evidence
whatsoever of the above acts.
In addition to proving the above allegations in Count 8
which they have failed to do, the prosecution must also
j prove that the cheque in question belongs to A.C.B. It is
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vital to the prosecution’s case that the cheque in question
must belong to A.C.B. to ground a conviction under section
435(2) of the Criminal Code.
That provision of the Criminal Code makes it an offence for
any person who being a director, officer, or member of a corporation or company, destroys, alters, mutilates, or falsifies,
any book, document, valuable security, or account, “which
belongs to the corporation or company”. As the court observed
in R v. Setrena (1951) 13 W.A.C.A. 132 “it is a matter of legal
history that the offence of fraudulent false accounting was
enacted because of the difficulties which occur in bringing
home actual stealing to clerks who embark on a course of fraud
by falsifying their employer’s books”. See also the case of R v.
Amos Kanu (1949) 12 W.A.C.A. 488, wherein the court held
that the book or document in which the entry is made or omitted must be one provided by his employer, and where an employee makes a false entry in his own document, or matters
relating to his master’s business he is not guilty of fraudulent
false accounting since the document was not provided by his
master.
The issue now is whether the cheque in question belongs to
A.C.B.? The answer is obviously in the negative. There is
evidence that it does not belong to A.C.B. This is evident on
the face of Count 8 of the charge which speaks for itself. It
specifically states that the seventh accused person willfully
altered, mutilated, concealed, suppressed and falsified “the
cheque of one Onhornogu Mechanical works”, and not that
he willfully altered, mutilated, concealed, suppressed and
falsified a cheque belonging to A.C.B. The fact that the
cheque does not belong to A.C.B. is further corroborated by
the seventh accused person, who in his evidence-in-chief as
DW2 stated as follows:–

b

c

d

e

f

g

h

“The cheque the customer gave to us is an A.C.B. cheque. Accord- i
ing to the instructions, we were to obtain his own cheque from
another bank lodged into his account with A.C.B., then eventually
issue him with own bank cheque which now enables the customer
to raise same draft for the same amount. Yes, it can be said that the
j
money has been paid back to A.C.B.”
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In a criminal trial, before a conclusion can be arrived at that
an offence has been committed by an accused person, the
trial court must look at the ingredients of the offence and
ascertain critically that the acts of the accused person are
within the confines of the particulars of the offence charged.
See Amadi v. The State (1993) 8 N.W.L.R. (Part 314) 644. I
am satisfied that in this case the prosecution have failed to
prove the vital ingredient necessary to sustain the charge
alleged against the seventh accused person in Count 8. Consequently, the charge fails and I find the seventh accused
person not guilty of the offence of fraudulent false accounting and discharge and acquit him accordingly.
The seventh accused person is also alleged in Count 9 of
the charge to have “conspired together with Adiele A.
Chuks, the Zonal Head of A.C.B. in Port-Harcourt to falsify,
alter, mutilate, conceal and use phantom cheque on current
account no. 000286 of Onhornogu Mechanical Engineering
Works for N10 million to falsely boost the balance of A.C.B.
clearing account with the CBN and thereby committed an
offence punishable under section 23(4) of the Failed Banks
Decree, 1994.”
Mr Onwubuya, again submitted that subsection (4) of section 23 of the Failed Banks Decree provides that where any
person aids, abets, conspires with another person to commit
an offence under this Decree, he should be punished just like
the principal actor of the offence. His argument is that in the
two counts against the seventh accused person (Counts 8 and
9), there is no offence contrary to the Failed Banks Decree
therein and therefore section 23(4) is not applicable.
I do not agree with this line of argument. I had cause to
write a considered ruling on this issue in the case of FRN v.
Patrick Ugwu Eze and 4 others (1999) 1 F.B.T.L.R. 23 at 37
where I stated as follows:–

j

“A cursory look at the provisions of the Decree, it’s title and particularly the name of this Tribunal established by the Decree,
‘Failed Banks (Recovery of Debts) and Financial Malpractices In
Banks Tribunal’, shows clearly that contrary to Prof. Nwabueze’s
contention, it is in fact the intention of the Decree, that the Tribunal

b

c

d

e

f

g

h
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shall be the sole and exclusive Tribunal for the trial of all offences
relating to the business or operation of a bank under any other enactment apart from the BOFID and the NDIC Decree. In other
words, the Decree gives the Tribunal power to try other offences
relating to the business or operation of a bank under any enactment. ‘Any enactment’ under the provision of section 3(1)(d) of
the Decree, must in my view include the Criminal Code, Penal
Code etc. provided the offence charged must relate to the business
or operation of a bank. I am strengthened in this view by the decision of the Special Appeal Tribunal in the recent case of Federal
Republic of Nigeria v. Mallam S.B. Abubakar (1997) 1 F.B.T.L.R.
129. In that case, one of the issues for determination was whether
the Lower Tribunal had jurisdiction to try offences created by the
Criminal Code of Lagos State. In holding that the Lower Tribunal
had jurisdiction to try such offences, the Special Appeal Tribunal
as per Agbaje, JSC (as he then was) observed as follows on pages
17–18:–
“It is pertinent to note here that section 3(1)(d) of the Decree does not say that the Tribunal shall have power to try
‘other offences relating to banks and banking’ but ‘other offences relating to the business or operation of a bank under
any enactment’. The BOFID provides for the offences relating to ‘banks and banking’. However, in the business operation of a bank, offences may be committed by the director
of the bank with respect to the commodity in which a bank
deals, that is to say money, or with respect to the books
which a bank keeps. Such offences, in our view, do not necessarily contravene the laws relating to banks and banking.
But they have to do with something arising from the business or operation of a bank. Laws relating to banks and
banking regulate and control (1) the establishment of banks
and (2) the banking business. They do create offences and
penalties for the contravention of the regulations in that regard. Such a law is the BOFID. We agree with Chief Williams, S.A.N. that the provisions in the Criminal Code
relating to conspiracy, stealing, false entries and fraudulent
false accounting are State Laws. So in our judgment, the offences charged in this case are State Offences. But the offences, in our judgment do not relate to banks or banking
but relate to the business or operation of a bank.” (Italics
mine.)

b

c

d

e

f

g

h

i

It is clear from a careful reading of Count 9, that the seventh
accused person is being charged with conspiracy, an offence j
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contrary to and punishable under section 516 of the Criminal
Code and therefore triable by this Tribunal which has power
to “try other offences relating to the business or operation of
b a bank under any enactment”. See section 3(1)(d) of the
Failed Banks Decree. It is true that the appropriate section of
the Criminal Code is not expressly stated in Count 9 of the
Charge, but it has been held that where an indictment is
c merely defective but not bad in law, the omission of words
in the indictment is not enough to set aside a conviction, so
long as an offence known to law is disclosed in the indictment. (See R v. Ijoma (1962) 1 All N.L.R. 402).
d
Section 516 of the Criminal Code provides as follows:–

e

“Any person who conspires with another to commit any felony, or
to do an act in any part of the world which if done in Nigeria
would be a felony, and which is an offence under the laws in force
in the place where it is proposed to be done, is guilty of a felony,
and is liable, if no other punishment is provided, to imprisonment
for 7 years, or, if the greatest punishment to which a person convicted of felony in question is liable is less than imprisonment for
7 years, then to such less punishment.”

f

The prosecution must prove the following to ground a conviction for conspiracy:–
(1) That there was an agreement between the persons
charged; and
g
(2) that the agreement was to commit an unlawful act or
to commit a lawful act by unlawful means. (See
Erim v. The State (1994) 5 N.W.L.R. (Part 346) 522;
Atano v. The State (1988) 2 N.W.L.R. (Part 75) 206;
h
Ikemson v. The State (1989) 3 N.W.L.R. (Part 110)
455; Clark v. The State (1986) 4 N.W.L.R. (Part 35)
381).
i

j

The bedrock of the offence of conspiracy, is the agreement
to do something unlawful, consequently, there can be no
conspiracy unless at least two persons conspire. (See Ikemson v. The State (1989) 3 N.W.L.R. (Part 110) 455 and Erim
v. The State (supra)). A conspiracy being an agreement, it
necessarily follows that there must be two or more parties.
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But one person alone may be tried for a conspiracy, provided that the indictment charges him with conspiring with
others who have not appeared, or who are since dead, or
whose names are unknown, and persons jointly indicted may
be severally tried. (See FRN v. Salawu (1998) 2 F.B.T.L.R.
239). The seventh accused person is being tried in this first
set, while the Adiele A. Chuks referred to in Count 9 is
amongst the second set and is the third accused person in
this case.
Now, what is the case against the seventh accused person on
this allegation of conspiracy? I have earlier on in this judgment made a finding that there is no evidence to sustain the
charge of falsifying, altering, mutilating and concealing a
cheque, but Count 9 contains an allegation against the seventh
accused not mentioned in Count 8, and that is the use of a
“phantom cheque on current account no. 000286 of Onhornogu Mechanical Engineering Works for N10 million to
falsely boost the balance of A.C.B. clearing account with the
CBN”. PW2 gave evidence of the special investigation conducted on A.C.B. by the CBN, and tendered the CBN Report
of its findings, i.e. Exhibit F, page 5 of which reads – “Airport Port-Harcourt – Example of the phantom cheque used in
this branch is: Date – 30th November, 1995; Cheque/Draft
Nos. – 054089; Amount – N10,000,000; Payee – Onhornogu
Mech. Eng. Service; Bank – AIB”. In his evidence-in-chief,
PW2 explained that “a phantom cheque essentially is a dud
cheque. A cheque that is issued without sufficient balance in
the drawer’s account”.
Exhibit H, is the statement of the seventh accused to the
Police and it is settled law that the statement of an accused
person forms part of the case for the prosecution. (See Ogba
v. The State (1990) 3 N.W.L.R. (Part 139) 505). In exhibit
H, the seventh accused stated thus:–

b

c

d

e

f

g

h

i

“In December, 1995 being 8th, I received a letter from my Zonal
Head (Mr A.C. Adiele) instructing me that our Head Office earmarked about N40 million mop up deposit to cushion our clearing
position and that my branch must raise N10 million for this exercise. I did not know how to go about it. Until I saw an officer from j
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d

e

Zonal Office telling me that all other branches had complied to
this request that I should get in touch with any customer and plead
with him to raise or issue a cheque to the tune of N10 million not
minding if he has the fund or not. He further informed me that the
cheques would be collected by Zonal Head who would transfer
them to H/O Treasury department for their consumption. When Mr
Uzukwu of Zonal Office showed me evidence of what other
branches had done, I had no other option than to scout for a customer within three days as this would be tantamount to refusal of
official instruction from the boss or Gross Misconduct. --- Honestly, the payee had no official transaction to this tune of N10 million with the bank as could be evidenced above. However, his
name is Onhornogu Mechanical Engineering Works. He maintains
a company current account no. 000286. The cheque of N10 million could not go through, the Treasury Department Lagos had to
return it back to Mr A.C. Adiele, who now instructed us to raise
our internal Bank cheques issued a/c in favour of the customer to
enable them pay in at the corresponding Bank (AIB) and obtain a
Bank Draft. As a matter of fact, this customer never benefited
Kobo from the transaction.”

The seventh accused person in his defence as DW2 gave
evidence of more or less the same facts as in his statement to
f the Police. The main gist of his defence is that he complied
with instruction minuted to him in exhibit N–D from his
Zonal Head. In exhibit H, he explained that a failure to comply with the directives from the Zonal Head would have
been “tantamount to refusal of official instruction from the
g
boss or Gross Misconduct”. During cross-examination by
the prosecution, he replied thus:–
h

i

j

“I was just a normal officer asked to be a Relief Manager. I was
less than 6 months old and I did not know how they do. The man
who appointed me asked me to do it and I did not know how to go
about disobeying him. I went back for further clarification and that
is when he wrote the later instructions. That was why we told the
Police to arrest him because he is the one who directed us and if
we were arrested he should be too.”

In a charge of fraudulent false accounting, it is immaterial
that the accused person derived no benefit from the fraudulent false accounting and that it merely facilitated stealing by
another person. Nor is it material that he did it under instructions from some superior officer provided that he knew that
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the intent was to defraud. (See R v. Quan (1944) 10
W.A.C.A. 14). Nonetheless, the law is that when a defence,
however weak, however foolish, however unfounded, however conflicting is raised by the person charged with crime, b
that defence should fairly and impartially be considered.
(See Nwuzoke v. The State (1988) 1 N.W.L.R. (Part 72)
529).
To start with, exhibit N–D, dated 30th November, 1995 c
and titled “Cash/Cheques Transfer to Head Office” reads as
follows:–
“Head Office has instructed us to send the sum of N40m (Forty
million Naira) down to them. For this reason, your branch has d
been allocated the sum of N10,000,000. Please source and send
down to the Zonal Office immediately. By way of cash or cheques
drawn on Lagos.
Signed.
e
A.C. Adiele.”

Underneath the above directive is a handwritten minute that
reads as follows:–
“Get one of your customers to give another Bank’s Cheque to the f
above tune – N10,000,000 draw a bank’s cheque in favour of such
a customer and schedule the other bank’s cheque to reach Lagos –
Treasury. The cheque must reach Lagos this evening. Head Office
is waiting!! Hurry and come down with the cheque before the last
flight.”
g

In his evidence as DW2, the seventh accused person explained
that the type written memo was sent to all branches, but the
hand written memo was minuted specially to him because he
said he did not have a customer with N10 million. Furthermore h
that he complied with the instructions minuted to him and
collected a cheque from Onhornogu which he forwarded in an
Entry Form from his branch, and thereafter drew a banker’s
Cheque in favour of the customer which was given to him.
i
During cross-examination by the prosecution, he replied as
follows:–
“It is true that the bank lost a C.O.T. of N39,000 as a result of this
transaction. I was not told that the cheque will be presented at the
clearing house. Value will be given after 4 days, what I mean is j
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value will be given but the bank will not be allowed to draw until
after 4 days. Yes, when value is given A.C.B.’s account will be
boosted. I was reluctant in approaching the customer. I had a reason to reject the instructions that time. At that time I had no authority to do what I was asked. I was reluctant not because it was
wrong but I was looking for a backing in case something goes
wrong. Yes, the customer had less than N10,000 in his account
before he decided to give me an AIB cheque. I did not see my action as fraudulent.”

Mr Onwubuya again submitted that PW2 said that a phantom cheque is a dud cheque, therefore the question is,
whether it can be said that the cheque was issued without
d sufficient funds? He argued that the answer to this question
is No, since there is evidence before the Tribunal that on the
day the customer issued his cheque to A.C.B. Place, he was
also issued a Bank cheque to fund his account, that this may
e be unethical but is not fraudulent or illegal and does not
amount to any crime known to our legal system. Furthermore that the cheque issued by the customer to A.C.B. Place
which was returned unpaid was not tendered in evidence by
f the prosecution to show the reason why it was returned, and
there is evidence before the Tribunal that value was given to
the customer for the bank cheque and value of the bank
cheque later returned to the bank. I do not agree with that
line of argument at all, I will even go as far as saying that
g Counsel’s submission amounts to an attempt to stand logic
on its head.
The seventh accused person himself admitted that the customer
did not have up to N10 million in his account when he
h
issued A.C.B., the AIB cheque for N10 million. If this act is
merely unethical, then why do we have the Dishonoured
Cheques (Offences) Act? The seventh accused person also
admitted that the cheque has to go through clearance, and
i explained the procedure for clearing cheques, that value will
be given but the bank will not be allowed to draw until after
four days. If the act of honouring cheque against uncleared
effects is merely unethical, then why do we have the
j BOFID, the NDIC Decree and the Failed Banks Decree?
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It is settled law that it is open to the trial Judge to infer
conspiracy from the fact of doing things towards a common
end by the execution of a planned and premeditated common
intention and a common purpose, because the crime of con- b
spiracy is usually hatched with utmost secrecy and the law
recognises the fact that in such a situation, it might not always be easy to lead direct and distinct evidence. (See
Gbadamosi v. The State (1991) 6 N.W.L.R. (Part 196) 182). c
It is also the law that the conspirators need not know themselves and need not have agreed to commit the offence at the
same time. (See Njovens and others v. The State (1973)
N.S.C.C. 257). A conspiracy can then be inferred from the d
facts of doing things towards a common end, where there is
no direct evidence in support of an agreement between the
accused persons.
During cross-examination by Mr Ezika, then Counsel for e
the seventh accused person, PW2 replied:–
“The phantom cheque was issued by either the payee or some
other person. I cannot say exactly. The payee is Onhornogu Mechanical Eng. The person issuing the cheque is the drawer, the
person who benefits is the payee. It is possible that the drawer and f
the payee could be one and the same person. The phantom cheque
No. is 054089. It was meant for Onhornogu. I cannot remember
the Manager of the bank as at that time. Because we described it as
a phantom cheque, it would mean that it was returned. What transpired is that our Banking Operations Department requested us as g
the Bank Examination Dept. to carry out an investigation. The
report of the Investigation was forwarded to the Banking Operations Department.”

While being cross-examined by Mr Onwubuya, he explained h
the role of CBN thus:–
“CBN came in at the point when the overdraft limit of N1.54 Billion had been exceeded by A.C.B., by N698.66 million. We
wanted to find out why. That is what prompted the investigation. It
i
was during the course of our investigation that we discovered that
there had been series of abuses of the clearing house, granting of
unauthorised facilities, drawing of phantom cheques, etc.”

There is no doubt whatsoever that the seventh accused person knew that what he was doing or was instructed to do at j
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that time was wrong. This is evident from his own words:
“the hand written memo was minuted specially to me because I said I did not have a customer with N10 million”;
b “Yes, I complied and drew a banker’s Cheque in favour of
the customer”; “I was reluctant in approaching the customer”; “At that time I had no authority to do what I was
asked to do”; “I was reluctant not because it was wrong but I
c was looking for a backing in case some thing goes wrong”;
“The man who appointed me asked me to do it and I did not
know how to go about disobeying him”. The above statements by the seventh accused person before the Tribunal
d raises a number of salient questions. Why was he reluctant
to comply with the instructions from the Zonal Head in the
first place? Why did he go looking for a backing “in case
something goes wrong” if he did not believe that there was
e something wrong with the instruction? If he did not have the
authority to do what he was being asked to do at that time,
when, where, and how did he get the required authority to
finally do it?
Obviously, the seventh accused person knew that what he
was being called upon to do was wrong. In any case, in
cases of conspiracy, a person may involve himself in the
offence of conspiracy by his mere assent to and encourageg ment of the design, although nothing may have been assigned to or intended to be executed by him personally.
Thus, it need not be intended that all the conspirators should
take part in the offence as principals in the first and second
degree. (See Erim v. The State (supra)).
h
On the issue of falsely boosting A.C.B. Clearing Account
with CBN, Mr Onwubuya submitted that there is no evidence to support the allegation, since the A.C.B. clearing
account Statement of Account with CBN was not tendered
i
in evidence to show how the account was boosted by the
seventh accused person with the N10 million cheque and the
Tribunal cannot without evidence speculate on how the
account was boosted. The issue of speculation does not arise
j in this case. The allegation in Count 9 hinges on a conspiracy
f
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and the essential ingredient of the offence of conspiracy lies
in the bare engagement and association to do an unlawful
thing which is contrary to or forbidden by law whether that
thing be criminal or not and whether or not the accused b
persons had knowledge of its unlawfulness. (See Clark v.
The State (supra)). See also the case of Erim v. The State
(supra), where the Supreme Court held that:–
c
“the offence of conspiracy is completely committed the moment
two or more persons have agreed that they will do, immediately or
at some future time, certain things. It is not necessary in order to
complete the offence that any one thing should be done beyond the
agreement reached. At that stage even if the conspirators repented
d
and stopped or had no opportunity to carry out their agreement or
are prevented or fail in what they agreed to do, the offence is already a fait accompli.”

The seventh accused person is alleged in Count 9 to have
conspired to use a phantom cheque on current account no. e
000286 of Onhornogu Mechanical Engineering Works for
N10 million to “falsely boost the balance of A.C.B. clearing
account with the CBN”. The word “falsely” suggests something more than a mere untruth and includes perfidiously or f
treacherously or with intent to defraud, and it is commonly
used in the sense of designedly untrue and deceitful, and as
implying an intention to perpetrate treachery or fraud. (See
Black’s Law Dictionary (6ed)). In this case, there is evi- g
dence before the Tribunal that A.C.B. was making efforts to
remain in clearing. PW1 gave evidence that the eighth accused (deceased and discharged) asked him to help him raise
N40 million so that the bank can remain in clearing.
h
PW2 explained that the effect of sending cheques direct to
A.C.B. Headquarters instead of going through local clearing
is that the bank would be given instant credit by CBN. During cross-examination, he gave an example of cross-firing of i
cheques as follows:–
“It was during the course of our investigations that we discovered
that there had been series of abuses of the clearing house, granting
of unauthorised facilities, drawing of phantom cheques etc. Chief
Mbanefo issued a cheque on his BON account which he presented j
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at A.C.B. A.C.B. now gave Chief Mbanefo a draft against that
cheque which he now paid at BON. So there was a movement of a
cheque drawn by Mbanefo for N40 million from BON to A.C.B.
and on that same day a draft was issued to Chief Mbanefo for the
same amount which he deposited at BON, that is the cross-firing
of cheques.”

What the seventh accused person did with the cheque of
c Onhornogu Mechanical Engineering Works and the bankers
Cheque of A.C.B. was therefore a cross-firing of cheques
which is an unlawful act, and this unlawful act was aimed at
boosting the account of A.C.B. with CBN so that A.C.B.
would remain in clearing. In other words, there was an atd tempt to paint a false picture before CBN that A.C.B. was
solvent enough to remain in clearing even though A.C.B.
had overshot its overdraft limit of N1.54 Billion by N698.66
million. The criminal purpose in this case is therefore the
e false boosting of the balance of A.C.B. clearing account
with the CBN, and the seventh accused person played an
active role in the conspiracy when he accepted a dud cheque
for N10 million from a customer of the branch where he was
f Manager; forwarded the cheque to Head Office in an Entry
Form from his Branch; and drew a banker’s Cheque for the
same amount in favour of the said customer. I am therefore
satisfied that the prosecution has established a case of cong spiracy against the seventh accused person. Consequently, I
find the seventh accused person guilty of the offence of
conspiracy to falsely boost the balance of A.C.B. clearing
account with the CBN and convict him accordingly.
h

i

j

The tenth accused person is charged as follows in Count 10
of the charge:–
“And you Ofodile Wilfred Chuma on the same date at the same
place being an officer of the bank to wit the Assistant Manager in
Abuja Branch at the relevant date willfully altered, mutilated, concealed, suppressed and falsified cheque No. 264295 of Chief C.A.
Mbanefo for Forty million Naira (N40,000,000) with the intent to
falsify the account of A.C.B. which resulted in the bank losing
N82,146.26 Commission on Turnover and you thereby committed
the offence of fraudulent false accounting contrary to and punishable under section 435(2) of the Criminal Code.”
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a
Mr Onwubuya is also the learned Counsel for the tenth accused person. He also argued that there is no evidence before the Tribunal to support the charge of altering,
mutilating, concealing, suppressing and falsifying a cheque
against the tenth accused person and I agree with him. Three
witnesses testified for the prosecution witnesses, and none of
them gave or tendered any evidence to show that the tenth
accused person voluntarily and intentionally did any of the
following acts – altered the cheque of one Chief C.A.
Mbanefo by making a change in it, modified it, or varied it
in some degree; or mutilated the cheque by subtracting from
it some essential part thereof by cutting, tearing, burning or
erasure; or concealed the cheque by hiding it, secreting it, or
withholding it from the knowledge of others; or suppressed
the cheque by putting a stop to it; prohibiting it, putting it
down, preventing it, subduing it, or ending it by force; or
falsified the cheque by counterfeit or forgery, made it false
or gave it a false appearance. There is no evidence whatsoever of the above acts.
The tenth accused is also alleged to have done the above
acts “with the intent to falsify the account of A.C.B.” It is an
established principle of law that where a special or specific
intent forms the ingredient of an offence, that special or
specific intent must be proved in order to secure a conviction. If the specific intent is not proved the accused must be
discharged. (See R v. Nwaugoagwu (1962) 1 All N.L.R.
294). To ground a conviction for fraudulent false accounting
in this case, the prosecution must prove that the tenth accused person acted with an “intent to defraud”. Intent to
defraud means an intention to deceive another person, and to
induce such other person, in reliance upon such deception, to
assume, create, transfer, alter or terminate a right, obligation
or power with reference to property. See Black’s Law Dictionary (6ed). As Buckley, J put it in Re London and Globe
Finance Corp. Ltd (1903) 1 Ch. 728:–

b

c

d

e

f

g

h

i

“To deceive is, I apprehend, to induce a man to believe that a thing
is true which is false, and which the person practising the deceit
knows or believes to be false. To defraud is to deprive by deceit: it j
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a
is by deceit to induce a man to act to his injury. More tersely it
may be put, that to deceive is by falsehood to induce a state of
mind, to defraud is by deceit to induce a course of action.”

b

The existence of this intent to defraud is a question of fact
and the court may infer it from matters proved by the prosecution. Now, what are facts proved by the prosecution to
show the existence of an intent to defraud on the part of the
c tenth accused person? The evidence of PW1 is to the effect
that all his dealings in the transaction in question were with
the eighth accused person (deceased and discharged). He
merely mentioned that exhibit B (an A.C.B. draft for N40
d million) was signed by the eighth and tenth accused persons.
The tenth accused person in exhibit J stated as follows:–

e

f

g

h

i

j

“All I know is that on the 30th of November, 1995 my Manager
called me and handed a cheque for N40,000,000 to me and directed that the cheque should be scheduled to our Head Office Accounts Division for clearing. Towards closing time Chief Charles
A. Mbanefo drawer of the cheque came and met the Manager. After discussion with him, he further directed that we prepare a Bank
Cheque to the same tune of N40,000,000 which he approved in
favour of Chief Mbanefo. The INB credit copy was therefore used
in balancing the issued draft. He instructed that a staff should take
the INB schedule with cheque to Lagos that 30th evening so as to
deliver it to Treasury Division of our Accounts Department. On
the 8th of December, 1995 the cheque was returned unpaid for
reason ‘Drawer Attention Required’. The customer Chief C.A.
Mbanefo confirmed and the cheque was represented for payment.
Before now, Chief Mbanefo had lodged our bank cheque into his
account with BON, Abuja. By the time of presenting the cheque
the second time A.C.B. was out of clearing and we were asked to
‘Negotiate Direct’. We presented the cheque specially to BON but
they refused to clear the cheque. It was at this point of negotiating
payment of the cheque that I was involved in an accident and was
hospitalised. On discharge from the hospital, I was transferred to
Minna.”

In his evidence as DW1, the tenth accused person said he
still stood by his statement to the Police (exhibit J). During
cross-examination by the prosecution, he replied:–
“I counter-signed the forwarding schedule and the letter to Head
Office since the cheque was going to Head Office, the next officer
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a
must have to countersign and it was on that basis that I signed on
Head Office instructions that the whole thing should be sent to
them. I am not aware that the cheque of N40 million from PW1
was to boost the account of A.C.B. with CBN. I signed because b
there is an instruction from Head Office through the Manager that
Mr Mbanefo should be given a bank cheque and Head Office will
be debited since they had taken the credit. PW1 gave a cheque in
favour of A.C.B., the branch was directed to forward that cheque
to Head Office, in forwarding the cheque we have to maintain a c
memorandum entry that we sent to Lagos along with the cheques.
It was the value for that entry that they instructed us to use in giving Mbanefo a Bank Cheque and debiting them because we had
earlier credited them. I countersigned the cheque to the Head Office. It was part of my schedule of duties to countersign docu- d
ments.”

In his address, Mallam Aliyu Salman, S.A.N. submitted that
from the evidence of the tenth accused as DW1 and his
statements in exhibit J, tenth accused person knew that the e
account of Chief Mbanefo (PW1) was unfunded and that the
N40 million was meant to boost the A.C.B.’s account with
CBN. He further argued that the case for the defence is not
proved by merely denying that the accused was no longer in f
the employment of the bank when the investigation and the
alleged fraud took place, and that before the accused left the
employment of A.C.B. these atrocities were committed by
him and that he ought to know and face the consequences of g
his actions since he was quite familiar with facts and circumstances surrounding the procurement of the N40 million
cheque which was meant to boost A.C.B.’s account with
CBN.
h
Now, it is very fundamental principle of our system of
criminal justice that an accused person is presumed innocent
until proved guilty, and the standard of proof in criminal
cases is proof beyond reasonable doubt. “Proof beyond i
reasonable doubt” is not synonymous with “proof beyond
shadow of a doubt” or “proof beyond all possible or imaginary doubt”. It is only such proof as precludes every reasonable hypothesis except that which it tends to support. It is
proof to a moral certainty that satisfies the judgment and j
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conscience of a Judge as a reasonable man, who applies his
reason to the evidence before him to ascertain whether the
crime charged has been committed by the accused person
and satisfying himself as to leave no other reasonable conclusion possible. “Proof beyond reasonable doubt” imposes
a duty on the prosecution to prove the main ingredients of
the offence to the satisfaction of the trial Judge. (See Pincent
v. The State (1997) 1 N.W.L.R. (Part 480) 234).
It is pertinent to point out here that the charge under consideration is not a charge of conspiracy but that of fraudulent
false accounting contrary to and punishable under section
435(2) of the Criminal Code, and to prove its case and discharge the burden on them, it is essential that the prosecution proves the following:–
(a) That the accused was a director, officer or member
of a corporation or company at the material time –
there is no dispute here that the tenth accused person
was an officer of A.C.B., the Assistant Branch Manager in the Abuja Branch of A.C.B.
(b) That the accused person destroyed, altered, mutilated, or falsified a book or document or account belonging to the corporation or company – I have made
a finding earlier on that there is no evidence that the
tenth accused person destroyed, altered, mutilated, or
falsified any cheque. Furthermore, as in the case of
the seventh accused person, the evidence before the
Tribunal is that the cheque in question is a BON
cheque belonging to Chief Mbanefo and not a
cheque belonging to A.C.B.
(c) That the accused person had an intent to defraud – I
have examined the totality of the evidence before the
Tribunal and I am of the firm view that there is nothing before me to arrive at a conclusion or make a
finding that the tenth accused person exhibited any
intention to deceive another person, and to induce
such other person, in reliance upon such deception,
to assume, create, transfer, alter or terminate a right,
obligation or power with reference to any property.
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I am therefore satisfied that in this case the prosecution have
failed to prove the vital ingredients necessary to sustain the
charge alleged against the tenth accused person. Consequently, the charge fails and I find the tenth accused person b
not guilty of the offence of fraudulent false accounting as
charged in Count 10 and discharge and acquit him accordingly.
c
At the trial of the second set of accused persons, Suleiman
Olusegun Atanda Kaffo of CBN gave evidence as PW1. The
following exhibits were admitted in evidence through him.
Exhibit A – A query to the first accused person dated 26th
February, 1996; exhibit B – a reply to exhibit A by the first d
accused dated 29th February, 1996; exhibit C – A letter from
the first accused person to the Deputy Governor of CBN
dated 10th October, 1995; exhibit D – A letter from the first
accused to the Deputy Governor of CBN dated 12th Octo- e
ber, 1995; exhibit E – The Investigation Report on the cause
of A.C.B.’s overdrawn account swelling beyond the approved threshold of N1.54 Billion debit by N698.66 million
dated 31st January, 1996; exhibit F – The Statements of f
Accounts of the fourth accused person who is being tried in
absentia; exhibit G – The Statement of Account of Jeal
International Ltd; exhibit H–D – A record of Bank Cheques
issued by A.C.B. to the eleventh accused person; exhibits
11–D and 12–D – Copies of two cheques with their branch g
clearing settlements; exhibits J–D – A copy of a Diamond
Bank Cheque for N12 million.
PW2 is Emmanuel Chukwudi Ebubeze, the Zonal Head of
h
A.C.B. Enugu. A circular dated 29th November, 1995 was
admitted through him as exhibit K1–K8, and during crossexamination by Mr Clarke, the Police Investigation Report
on Complaint of Financial Malpractice against the M.D, the
Executive Management and the Branch Managers was ten- i
dered and admitted as exhibits L–D.
At this stage of the proceedings, Mallam Aliyu Salman,
learned Counsel for the prosecution sought and was granted
leave to amend the charge. The amended charge was read j
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a
and explained to the accused persons. A plea of not guilty
was entered on behalf of the first accused person on Counts
1, 2, 3, 4, 5, 6, 12 and 13. The second accused person
b pleaded not guilty to Counts 1, 2, 3 and 14. The third accused person pleaded not guilty to Counts 1, 2, 3, 4, 5 and 6.
A plea of not guilty was entered on behalf of the fourth
accused person on Counts 1, 2 and 3. The sixth accused
c person pleaded not guilty to Counts 4, 5 and 6. The ninth
accused person pleaded not guilty to Counts 11, 12 and 13.
The eleventh accused person pleaded not guilty to Counts 4,
5 and 6.
d
Mrs Nurat Kikelomo Ajigbewu, a Bank Examiner with the
NDIC testified as PW3. The Report of her examination of
A.C.B. was admitted as exhibit M, as well as a letter to
Diamond Bank dated 17th December, 1997, the reply from
e Diamond Bank dated 17th December, 1997 and a Diamond
Bank Statement of Account of Desmarine (Nigeria) Ltd
admitted as exhibits N1, N2 and N3, respectively. PW3
would appear to be the star witness in this case and her tesf timony will be considered in some detail when reviewing the
evidence in respect of the allegations against the accused
persons.
The IPO, Ahmed F. Yusuf, C.S.P. with the Failed Banks
Inquiry
of the Police gave evidence as PW4, and the followg
ing documents were admitted in evidence through him –
exhibit O – A letter addressed to PW4 from the first accused
person dated the 15th December, 1997; exhibit P – A letter
of Complaint from CBN dated 11th March, 1996; exhibits
h Q, R, S, T1 and T2, U1 and U2 and V1 and V2 – The respective statements of the first, second, third, sixth, ninth
and eleventh accused persons to the Police; exhibit W – A
Police Investigation Report.
i
On the side of the defence, the first accused did not enter

j

any defence but rested his case on that of the prosecution.
The second accused person himself gave evidence and
called one other witness who testified in his defence as
DW1.
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DW1 is Virginia Uzoamaka Ofoegbu, the Branch Manager
of Trans Amadi Branch of A.C.B., Port-Harcourt. The copy
of a subpoena served on her and the Ledger Cards in respect
of the Account of Mr O.O. Philips were admitted through
her as exhibits X–D and Y–D, respectively. The evidence of
the second accused person will be reviewed later but two
exhibits were admitted through him. Exhibit Z–D – A memo
dated 5th March from the Zonal Head to the Manager
Treasury Division, Head Office; exhibit AB–D – A memo
dated 8th January, 1996 from the Zonal Head to the Manager, Trans Amadi.
The third accused person testified as DW3 and the following exhibits were admitted through him. Exhibit AC–D – A
memo from the Zonal Head to the Managers Port-Harcourt
dated 30th November, 1995; exhibit AD–D – A memo from
the Zonal Head Port-Harcourt to the Manager Treasury
Head Office dated 10th January, 1996; exhibit AE–D – A
Statement of Account from CBN and 2 tellers; exhibit AF–D
– A letter dated 5th March, 1996 from the Zonal Head to the
Senior Manager Treasury Division; exhibit AG–D – A letter
dated 25th July, 1996 and titled “Resumption of Duty”.
Exhibit AH–D – A memo dated 24th November, 1995 titled
“Re-Letter of Commendation your outstanding performance
during the period of the Bank’s suspension from CBN’s
Clearing House of recent past”.
The sixth accused person gave evidence in her defence as
DW4. The following exhibits were admitted through her.
Exhibit AI–D – A memo from the Zonal Head to the Manager Port-Harcourt Main Branch dated 30th November,
1995; exhibit AJ–D – A book titled “Recognition and Procedural Agreement and Main Collective Agreement between
the Nigeria Employers Association of Banks Insurance and
Allied Institutions and the Association of Senior Staff of
Banks, Insurance, and Financial Institutions; exhibits AK1–
D and AK2–D – Two Reports dated 2nd October, 1996 and
13th September, 1997 respectively; exhibit AL–D – A letter
dated 1st February, 1996 from the eleventh accused person;

b
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exhibit AM–D – A copy of a Diamond Bank cheque for
N2.5 million and exhibit AN–D – A Bank Cheque Issued
Register.

The ninth accused person testified as DW5 in his defence,
and the following exhibits were admitted through him. Exhibit AO1–D – three photocopies of cheques; exhibit AP–D
c – two photocopies of Bank Cheques; exhibit AQ1–D to
AQ3–D – Statements of Accounts in respect of accounts
with UBA, First Bank and Savannah Bank, respectively;
exhibit AR1–D and AR2–D – two photocopies of cheques
and Bank Cheques. At this stage of the proceedings, the
d prosecution sought and was granted leave to amend the
Charge by adding Counts 15, 16 and 17 which affected only
the first accused. Thereafter, the eleventh accused person
testified in his defence as DW6. No exhibits were tendered
e through him and his evidence will be reviewed later.
Now, the first, second, third and fourth accused persons are
charged as follows in Count 1:–
f

g

h

i

j

“That between the 1st September, and December 31st, 1995 you,
Ejiofor A. Ezekwe, You Greg Olieh, and you Adiele A. Chuks
whilst in the employment of A.C.B. in the capacities of Managing
Director, Manager of Trans Amadi Branch of A.C.B. and Zonal
Head of A.C.B. respectively conspired with you O.O. Phillips –
who issued two cheques of Allied Bank Port-Harcourt
No.001087645 of 30/11/95 for N8,000,000 and 001087649 of
30/11/95 for N2,000,000 on his unfunded account to falsely boost
the balance of A.C.B. Plc’s clearing account with the CBN leading
to false accounting contrary to section 435(2) of the Criminal
Code.”

As I stated earlier in relation to the seventh accused person,
it is evident on the face of Count 1 above, that the first,
second, third and fourth accused persons are being charged
with conspiracy to falsely boost the balance of A.C.B. Plc’s
clearing account with CBN, an offence contrary to and punishable under section 516 of the Criminal Code. I have also
made a finding that the false boosting of A.C.B. Plc’s clearing account with CBN is an unlawful act. What is left to be
considered is whether the first, second, third and fourth
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a
accused persons took part or played any role in the conspiracy to falsely boost A.C.B.’s clearing account with CBN.
What is the case against each of the accused persons?
As regards the first accused person, there is no dispute as
to the fact that he was the M.D. of A.C.B. Exhibit A dated
26th February, 1996 is the query to the first accused by the
Director of Bank Examination CBN, it reads:–

b

c

“The CBN had approved an overdraft of N1.54 Billion for your
Bank in October, 1995 but that limit was overshot by N698.66
million. Following the above, an investigation was conducted
which revealed, inter alia, various irregularities and malpractices
perpetrated in your bank as per the attached report. In view of the d
above, I have been directed to require you to show cause why disciplinary action should not be taken against you for the irregularities and malpractices . . .”

Exhibit B dated 29th February, 1996 is the first accused e
person’s reply to the query in exhibit A. In his summary No.
3 on the last page, he stated as follows:–
“The customers that owned the lodgements of which examiners
classified their cheques ‘phantom’ were mainly large volume cus- f
tomers. While bank obtained immediate value for these instruments in the clearing account, the counterpart debits from the
paying branches neither resulted in a loss of funds nor worsened
clearing position.”

In exhibit C dated 10th October, 1995, to the Deputy Gover- g
nor of CBN, he stated:–
“I am actively encouraging the submission of a bid to acquire
the A.C.B. by a group of individuals and financial institutions, all
of whom have already submitted applications to the Banking h
Supervision Department. I believe that the credible bids would be
submitted before the end of this month. As a consequence and
as part of my strength to improve on the bank’s current account
position, this group will begin to make fairly large lodgement
into the bank, in the belief that the cost of acquisition will be less i
if a crisis of confidence by the bank’s publics is avoided. The
corollary therefore is that further absence from the Clearing
House will destroy the ability to resolve A.C.B.’s problems as
a going concern, with all the dangers this poses to the financial
j
system.”
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In a second letter (exhibit D) to the Deputy Governor dated
12th October, 1995, he stated:–
b

c

d

“At our meeting of October 10, 1995 — we worried about
A.C.B.’s inability to contain a run (and therefore further deteriorate the current account position) on readmission to the Clearing
House, as a consequence of being barred from clearing since October 9. Contrary to our fears, the bank’s customers are still making large CASH deposits to their accounts all over the country. By
the close of business yesterday, I had received drafts and cheques
totalling N103 million (as against the N66 m I reported on Tuesday 10/10/95). Expected from our Benin, Enugu, Owerri and Jos
Zones by tomorrow, are a further N117 million. In effect, we have
mobilised:
N220 million in clearing Instruments
N 67 million in NTBs

e

N 82 million in Foreign Balances
N369 million

f

g

h

i

j

more importantly, core customers, rather than losing faith, are beginning to view our non-participation as a challenge. Likewise our
staff. Therefore the generality of our branches are calm and will
remain calm on readmission such that we can achieve greater improvements to the account position in clearing, rather than out of
clearing. I therefore strongly and urgently request that we be readmitted from tomorrow, October, 13th 1995.”

Exhibit E, is the Investigation Report of CBN’s Bank Examination Department dated 31st January, 1996 and one of
the findings therein reads as follows:–
“The bank realised that it would be impossible for it to retain its
membership of the Clearing House with the high daily deficit
clearing balances from most of its branches. The bank, therefore,
planned a strategy whereby arrangements were made with some of
its valuable customers and friends in some zones, who issued
phantom cheques drawn on other banks in favour of A.C.B. Plc
Those cheques were usually sent to Head Office where they were
presented as up country clearing instruments. That arrangement
enabled the bank to have immediate credit and gave allowance
of 15 working days before the return of such cheques. The same
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a
instruments were presented more that once before the originating
branch issued drafts to meet the payment. Examples of such phantom cheques paid into King’s Square Branch of A.C.B. are as
listed below”.
b

In his evidence-in-chief, PW1 explained that a phantom
cheque is a dud cheque and when these cheques are
issued, they are presented for clearing and CBN then gives
A.C.B. immediate credit for the value. During cross- c
examination by Mr Clarke, he replied that in normal practice, any cheque paid in a branch is taken to the local clearing but that in the cases reported in exhibit E, the cheques
were sent to Head Office and that was no longer banking d
practice.
Exhibits K1 to K7 are copies of a circular dated 29th November, 1995 from the first accused to all the Zonal Heads
of A.C.B. Exhibit K1 sent to Enugu reads as follows:–
e
“Consequent upon the recent suspension of A.C.B. from the CBN
Clearing House for 13 days, the spate of spontaneous heavy
withdrawals by customers has created sharp increase in our overdrawn current account position with the CBN. The account position is almost getting to intolerable level and therefore, concerted
efforts must be made to stem the trend and if possible, reduce
the balance to the benchmark allowed by CBN. Our mandate is
to deposit at least N200 million into our CBN Account on or before Monday 4th December, or risk being suspended from the
clearing house. All Zonal Heads and Branch Managers are in
the circumstance, directed to embark on massive and aggressive
mobilisation. In view of the urgency of the situation, we are
constrained to assign a target of N30 million which your zone
should mobilise on or before 4th December, 1995. To achieve
this target, we expect Zonal Heads to ensure that branches are not
allowed to keep cash above their allowed cash limits. Arrangements should immediately be made for such excess cash to be sent
to Treasury Department, Head Office. As evidence of compliance,
cash balances of branches under your zone as at Friday, 1st December, 1995 must be forwarded to the Treasury Department by
close of business on 4th December, 1995. In addition, all funds
mobilised in response to the above target should be forwarded
to the Senior Manager (T and FI IBOD) on or before that date.
I sincerely count on your usual support and hard work.” (Italics
mine.)

f

g

h

i

j
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Exhibit K8 A.C.B. Treasury Division, Head Office is titled
“Cash mobilisation Projection” and contains the following
list:–
ZONES
Enugu
Owerri
Port-Harcourt
Benin
Kano
Jos
Lagos/West

NO. OF BRS. TARGET
22
N 40M
19
N 30M
8
N 25M
8
N 40M
6
N 20M
7
N 15M
17
N 30M
87

N200M

PW2 testified that upon the receipt of exhibit K1, he contacted all branches under the zone to mobilise as much cash
as they could for onward transfer to Head Office and that by
e the mobilisation, he meant:–
(a) that all excess cash by branches should be transferred to the Zonal office;
(b) that all incoming cash from customers should
equally be transferred to the Zonal Office; and
f
(c) that they minimised the outflow of cash.
He further testified that the Branch Managers sent all the
available cash to them which they transferred to Head Office
g and that he was not aware of any special arrangements by
Branch managers in Enugu zone to collude with customers
to mobilise the cash.
PW3 tendered exhibit M, a Report prepared by her on
h the:–

i

j

“Special Investigation into the overdrawn CBN current account of
N2.2 Billion as at 31st December, 1995”. The first paragraph of
exhibit M reads – “Sequel to the rapidity with which the current
account of A.C.B. with CBN was overdrawn from a credit of
N22.03 million on 30th June, 1994 to a colossal sum of N2.23 Billion on 31st December, 1995, it became necessary to establish the
reasons for the unhealthy development. This sudden development
in the operation of A.C.B. current account with CBN occurred at a
time when the bank was advertised for sale and the MD/CEO happened to be one of the bidders”. (Italics mine.)

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL, ZONE V, LAGOS)

74

Nigerian Banking Law Reports

Augie J
[1998] 8 N.B.L.R. (PART III)

a
In her evidence-in-chief, PW3 repeated more or less the
same facts contained in her Report (exhibit M) and they can
be summarised as follows:–

b

1.

The examiners found out that the CBN as at that time had
been uncomfortable with the operation of the account and
called on the Management of A.C.B. under the Management of A.C.B. to look for means of reducing the overdrawn position. Management then adopted a scheme of c
survival to gather money from unorthodox practices by
abusing the clearing rule system.

2.

A.C.B. employed a strategy of using phantom cheques that
is Management requested some of its valuable customers in
the Zones to draw dud cheques on other banks in favour of d
the bank. These cheques were later sent to Head Office, Lagos, and presented as upcountry instruments thereby allowing the bank to enjoy an undeserved 21 days credit.

3.

There are 2 stages of outflow of funds. The first stage is that e
by the time these cheques are presented at the Clearing
House, the bank is allowed to draw on them, they were
drawing on it because cheques from other banks presented
on A.C.B. were also honoured immediately. The second
outflow was that by the time the dud cheques are returned f
unpaid, the CBN account is equally absorbing the debit.
The consequence of these circumstances, is that the CBN
was now mounting with debit charges being drawn from
upcountry branches.

4.

The survival scheme was implemented through three different methods:–

g

(a) A customer who maintains account with an A.C.B.
branch outside Lagos and another bank (XYZ Bank)
within the same locality is persuaded to issue a cheque h
on an unfunded account with the other bank (XYZ)
which is lodged in his A.C.B. account. Rather than the
A.C.B. branch presenting the cheque at the local clearing house, the cheque is sent to Lagos to be presented
as an upcountry item in order to enjoy immediate i
credit for the period allowed (21 days) to clear upcountry cheque. This enables A.C.B. to avail itself the proceeds of the credit created. The returned cheque from
the unfunded account creates a debit on A.C.B. current
j
account with CBN.
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(b) Here, A.C.B. Branch and another bank also within the
same locality are involved. However, the modification
under this method is in the issuance of A.C.B. Bank
Cheque for the value of the other bank cheque issued
by the customer on the other bank in favour of A.C.B.
It was also noted that the value of the bank cheque
would sometime include the COT charges that would
be borne by the customer in his account with the bank.
This is to ensure that the customer would not suffer
any loss from the well organised illegal arrangement.
The A.C.B. Bank Cheque may or may not be lodged
with the other bank’s account in the locality. Where it
is lodged, the understanding was that the proceeds
shall not be withdrawn by the customer. Inter branch
account is debited with the bank cheque, instead of
debiting the customer’s account to perpetrate the fraud.
The customer’s cheque is taken to Lagos to be presented as an upcountry cheque where immediate credit
is received by A.C.B. And when the cheque is returned
unpaid, it creates a debit in the current account with the
CBN. This method gave the bank the added advantage
of liquidity of obtaining cash from the bank with which
the bank cheque is lodged in addition to obtaining immediate credit in Lagos Clearing House. This translates to multiple abuse of the clearing house system.
(c) This method has the same characteristics with method
II. However, the major difference lies in the customer
reneging on the understanding reached with the A.C.B.
by withdrawing the whole or part of the A.C.B. bank
cheque proceeds. The implications of this is a corporate collusion to steal CBN and by extension, Federal
Government money with an outsider for which there
are no adequate records, to achieve the hidden agenda
– acquisition of A.C.B.
The irregularities were made possible by the actions and/or
inaction of the following key personalities in the bank:–
(a) MD/CEO (MR EA Ezekwe (first accused)
As the MD/CEO of the bank during the period from
1993 to date (August, 1997) Mr Ezekwe had direct responsibilities for the day to day operation of the bank;
including that of ensuring the proper conduct of the
bank’s financial and clearing transactions. The MD/
CEO and his collaborators (Zonal Heads) executed and
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premeditated fraud programmes to abuse the clearing
procedures. The CEO, for all intents and purposes literally elected to look the other way while the large
scale malpractices were being perpetrated with his b
clear knowledge. (Italics mine.)

PW4, the IPO tendered exhibit W which is the same Report
(exhibit L–D) tendered by Mr Clarke during the crossexamination of PW2. Exhibits W and L–D dated 21st No- c
vember, 1996 is the “Police Investigation Report of Financial Malpractices against the Managing Director, the
Executive Management and the Branch Managers of
A.C.B.” Items 4 and 5 on page 30 exhibit L–D read as fold
lows:–
“4.

Investigations into this case has been completed and it
reveals the following facts:–
I. A.C.B. was sent out of clearing by the CBN on four
occasions and finally on 1st April, 1995 as a result of
its financial insolvency. The resultant effect of this
was palpable panic by customers who not only lost
confidence in the bank but massively withdrew their
money to avert agonising and catastrophic loss of their
deposits.
II. . . .
III. The apex bank failed to arrest the liquidity problem of
the bank in good time and correct the anomaly before
it turned out a very untidy and hazardous situation.
This unfortunate scenario gave birth to an unethical
practice of the use of phantom cheques by the A.C.B.
for the sheer sake of survival as it plunged itself into a
separate but unprofessional and unethical strategy of
chokingly persuading their customers to issue cheques
to an unfunded account in their banks just to look as if
customers were transacting business with A.C.B. It
was also calculated, rather unfortunately, to give the
impression that A.C.B. was enjoying a new lease of
life. While the members of the Management of the
Bank saved their jobs in the face of their assigned
enormous task of turning the fortunes of the beleaguered bank around.
IV. The opening of the account at Citizen International
Bank by the suspect is also found to be in order since it
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was approved by the CBN. It would have been otherwise had he not secured CBN approval.
V. Investigations also confirms that A.C.B. branches
involved funded the customer’s accounts to enable
them issue their own personal cheques to draw the
same amount, thus achieving a re-cycling and painting
the picture of seemingly healthy business transaction to
make the A.C.B. assume the posture of buoyancy, thus
pulling the wool over the eyes of the CBN and convincing it that A.C.B.’s feverish account was picking
up.
However, the following staff of the A.C.B. are also liable as
follows:–
(a) Mr Ejiofor A. Ezekwe (first accused):–
He professionally defended himself on the N698.66
million overdraft limit which caused the overdrawn account as internal arrangement set for itself to determine
continued participation in clearing activities.
(1) The circular from the Head Office did not direct
any of the Managers to embark on securing phantom cheques.
(2) The phantom cheque issue could not be directly
linked to him even though he could be presumed
to know about it. (Italics mine.)
(3) . . .
(4) All said and done, there is evidence of abuse of
clearing house processes”.

In exhibit Q, his statement to the Police tendered through
PW4, the first accused stated:–
h

i

j

“Regarding clearing cheques in Lagos clearing centre, the bank
had been having problems obtaining value in Lagos for credits
trapped at CBN branches upcountry. It takes upwards of 3 weeks
for credits to be transferred to Lagos. As a consequence and as part
of effective treasury management, it was in bank’s interest for
cheques with large face values to be paid into Lagos clearing area,
where possible, in order for bank to obtain immediate value in
Lagos. Per the clearing house rules, there is nothing illegal with
the practice. In fact, since the upcountry customer would experience delay in obtaining value, it can only be done with the agreement of the customer, which in itself reduces such incidents
(fraud).” (Italics mine.)
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That is the evidence adduced by the prosecution in the case
against the first accused person. As stated earlier, the first
accused did not tender any defence but rested his case on
that of the prosecution. However, it is the duty of a trial
court to fairly and impartially consider any defence raised by
a person charged with a crime, and such defence or defences
need not be specifically put forward, it is enough if they
arise from the totality of the evidence led. At the same time,
there is no obligation on any court to go fishing for defences
not borne out by the evidence. As the Supreme Court
pointed out in Nwuzoke v. The State (supra) – “There must
be credible evidence to support any expressly pleaded and
therefore explicit defence as well as any implicit or inherent
defence. A story that was not believed by the trial court
cannot form the basis of an explicit or implicit defence”.
It would appear from the statement of the first accused in
exhibit Q, that his implied defence is that there was nothing
illegal in the practice in A.C.B. of clearing of upcountry
cheques in the Lagos Clearing Centre rather than at the local
clearing, and that this was done because the bank had been
having problems obtaining value in Lagos for credits
trapped at CBN branches upcountry, since it takes up to
three weeks for credits to be transferred to Lagos. Looking
at the totality of the evidence before the Tribunal, I am of
the view that this line of defence lacks merit and will be
disregarded. As a matter of fact, the statement “As a consequence and as part of effective treasury management, it was
in bank’s interest for cheques with large face values to be
paid into Lagos clearing area, where possible, in order for
bank to obtain immediate value in Lagos” is consistent with
the evidence of the prosecution witnesses and the documentary evidence before the Tribunal.
It is true as the Police noted in exhibits L–D and W, that
exhibits K1 to K7 did not direct any of the Managers to
embark on securing phantom cheques, which prosecution
witnesses defined as dud cheques. It is equally true that the
phantom cheque issue could not be directly linked to the
first accused but I also agree with the Police that he could be
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presumed to know about it, as all said and done, there is
evidence of abuse of clearing house processes. A court may
presume the existence of any fact which it thinks likely to
have happened, regard being had to common course of natural events, human conduct and public and private business,
in their relation to the facts of the particular case. In this
particular case, from the evidence before the Tribunal, I find
myself in agreement with the conclusion of PW3 in exhibit
M that the first accused as MD/CEO literally elected to look
the other way while the large scale malpractices were being
perpetrated with his clear knowledge, all in the name of
boosting A.C.B.’s account with the CBN.
To start with, the issue of whether the first accused person
was one of the bidders for the acquisition of A.C.B. or not is
neither here nor there. What is palpably clear from the tone
of exhibits B, C, D, and K1 to K8 is the desperation to remain in clearing at all costs by the Management of A.C.B.
represented by the first accused person who was the
MD/CEO. In exhibits K1 to K8 dated 29th November, 1995,
the first accused person informed the Zonal Heads that their
mandate was to deposit at least N200 million into the account with CBN “on or before Monday 4th December, 1995
or risk being suspended from the clearing house.” In the few
days between 29th of November and 4th of December, 1995
the Enugu Zone was expected to mobilise a target sum of
N40 million; Owerri Zone – N30 million; Port-Harcourt
Zone N25 million; Benin Zone N40 million; Kano Zone –
N20 million; Jos Zone – N15 million; and Lagos/West Zone
N30 million.
It is also obvious from exhibits K1 to K8 that the Zonal
Heads were impliedly being asked to source for other funds
apart from the excess cash in the branches. This is evident
from the last paragraph of exhibits K1 to K7 which reads –
“As evidence of compliance, cash balances under your Zone
as at Friday 1st December, 1995 must be forwarded to the
Treasury Department, Head Office by close of business on
4th December, 1995. In addition, all funds mobilised in
response to the above target should be forwarded to the
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Senior Manager (T and FI/IBOD) on or before that date”.
The use of the words “in addition” in that paragraph suggests that the funds to be forwarded to the Senior Manager
(T and FI/IBOD) in response to the set target, may be different from the excess cash to be sent to Treasury department,
Head Office.
Mr Clarke argued that K1 to K8 speaks for itself as specifically requesting for cash mobilisation only and not
cheque mobilisation, and that no cash advances were led by
the prosecution against the first accused person. In this regard, the reply of the third accused person as DW3 is considered quite apt, he answered Mr Onwubuya that – “The
Zone cannot send cash from Port-Harcourt to Lagos because
of risk, no bank has ever done that. What is done is to send
cheques”. In any case, Mr Clarke in his address, submitted
that the English saying that “Exchange is no robbery” is
very applicable in this case, and that what the prosecution
have proved which he conceded to them, is that there was a
calculated sharp practice in boosting the balance of the bank
but not with the intention to defraud.
As I pointed out earlier on in this judgment, a person may
involve himself in the offence of conspiracy by his mere
assent to and encouragement of the design, although nothing
may have been assigned to or intended to be executed by
him personally. (See Erim v. The State (supra)). To my
mind, a defence that an unlawful act is banking practice is
no defence at all. As I stated in the case of F.R.N. v. Ugwuadu (1997) 2 F.B.T.L.R. 166, “an illegality remains an
illegality and no amount of banking practice will make it
lawful”. As Lord Denning observed in Macfoy v. U.A.C.
(1961) W.L.R. 1405, “You cannot put something into nothing and expect it to stay there. It will collapse”. In this case,
from the totality of the evidence adduced by the prosecution,
I find as a fact that the first accused person as MD/CEO of
A.C.B. was part of the conspiracy to falsely boost the account of A.C.B. with CBN.
In his defence as DW2, the second accused testified that
the third accused person directed all the Branch Managers in
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the Port-Harcourt Zone, to collect cheques from their customers for despatch to him as he intended to send it to Lagos, and that when he raised the objection that such
customers may not have funds in the account, the third accused person directed that Management had said that they
should issue Bank Cheques of same amount to cover the
cheques being raised by the customers. DW2 explained that
he raised the issue of funding because he “was aware and
still aware that you cannot go to a customer to obtain a
cheque which is drawn on an account that is unfunded”. He
further testified that he approached the fourth accused person, who issued an Allied Bank cheque in favour of A.C.B.
and it was sent to the Zonal Office, and that he later gave the
fourth accused an A.C.B. Bank Cheque to fund his account
with Allied Bank. Thereafter, he said the Zonal Head informed him that the cheques from the fourth accused were
dishonoured and he was told to “now go to Allied Bank
where Mr Phillips maintained his account and ask him to
send the money back to the bank through a Bank Draft made
payable to A.C.B.” DW2 said he carried out the instructions
and the money was returned to A.C.B. as evidenced by exhibit Y–D.
The case of the second accused person who was the
Branch Manager of Trans Amadi Branch of A.C.B. in PortHarcourt, is more or less on all fours with that of the seventh
accused person. During cross-examination by Mr Ugoeke,
he replied as follows:–
“Yes, he told us to look for people who do not have money to raise
the necessary funds. He told us that if the accounts were funded
there would be no need to issue a Bank Draft to cover the bank
Cheque. I knew instantly I did not have customers who had N10
million in their account. Yes, at that point I knew that I did not
have customers that had funds up to N10 million in my Branch. I
am not telling the Tribunal that I obeyed an unlawful instruction
which I ought not to have obeyed. He told us he had a meeting in
Lagos before meeting us in Port-Harcourt. I believed him from the
circumstances”.

From the above statement, the second accused person is in fact
telling the Tribunal that he obeyed an unlawful instruction,
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despite the fact that he, “was aware and still aware” that the
instructions were unlawful. I adopt my reasoning in the case
of the seventh accused person and find as a fact that the
second accused person played an active role in the conspir- b
acy to falsely boost the balance of A.C.B. clearing account
with the CBN.
In his address on behalf of the third accused person, Chief
E.C. Ugoeke submitted that the prosecution is required to
state clearly the particular or exact offence which the third
accused person is said to have committed under section
23(4) of the Failed Banks Decree, and are expected to make
reference to the particular section of the Failed Banks Decree where the offence allegedly committed by the third
accused person is provided. The answer to these submissions
is quite simple. Section 23(3) of the Failed Banks Decree as
amended, provides as follows – “Where a person is charged
with an offence under this Decree, but the evidence establishes the commission of another offence under this Decree,
the offender shall not be entitled to acquittal but he may be
convicted of that other offence and punished as provided
under this Decree”. The offence under consideration is a
conspiracy to falsely boost the balance of A.C.B.’s account
with the CBN. As I stated earlier, by virtue of section
3(1)(d) of the Failed Banks Decree, this Tribunal has power
to “try other offences relating to the business or operation of
a bank under any enactment”, and “any enactment” under
the provision of section 3(1)(d) of the Failed Banks Decree,
includes the Criminal Code and conspiracy is an offence
contrary to and punishable under section 516 of the Criminal
Code.
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The third accused person was the Zonal Head in charge
of the Port-Harcourt Zone of the A.C.B., and so far, the
seventh and second accused persons who were Branch i
Managers in his Zone have been found to have played
active roles in the conspiracy to falsely boost the balance of
A.C.B. clearing account with the CBN. The defence of the
seventh and second accused persons had been that they were j
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a
merely carrying out the instructions of the third accused
person, and in his defence as DW3, he did not deny issuing
the instructions that culminated into a conspiracy. He gave
b evidence that he passed on the instructions of the first
accused to the Branch Managers who collected cheques
from their customers and passed it on to him as Zonal Head
which he transferred to the Head Office. Furthermore,
c that the cheques were returned unpaid except one for
N3 million and when he was informed by Head Office, he
asked for further instructions and was told that they should
issue Bank Cheques to the affected customers. He further
d said:–

e

“When the instructions were given, no specific customers were in
mind, branches were at liberty to ask any customers they wanted
to assist. The purpose of the bank cheques was to ensure that we
remain in clearing. So when the cheques bounced, Head Office
asked us to return the value of the Cheques to Head Office. I complied by asking my Managers to give me Bank Draft of the respective values they issued. They complied by forwarding them to my
office for transmission to Head Office.”

f

This is indeed a vicious circle, the Branch Manager claims
he is not guilty because he was acting on the instruction of
the Zonal Head. The Zonal Head claims he is not guilty
because he was acting on the instructions of the Managing
g Director. The Managing Director claims that he is not guilty
because there was nothing illegal with the practice of paying
cheques with large face values into the Lagos clearing area,
as it is in the interest of the bank so that the bank can obtain
h immediate value in Lagos.
The Supreme Court had judicially interpreted conspiracy
to mean the following:–
i

j

(a) Where the conspirators directly communicate with
each other at a particular place and time and enter
into an agreement with a common design.
(b) Where there is a person who is the hub around whom
the others revolve like a centre of a circle and the
circumference.
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(c) Where, for instance a person communicates with A,
then A with B and B with C which is chain conspiracy. (See Oyediran v. The Republic (1967) N.M.L.R.
122 and Daboh and others v. The State (1977) 5 S.C. b
171).
In the instant case, there is no disputing the fact that a chain
conspiracy is at work here, the Managing Director to the
Zonal Heads, the Zonal Heads to the Branch Managers, the c
Branch Managers to the customers. I am therefore satisfied
from the totality of the evidence before me that the prosecution has established the case against the first, second and
third accused persons and proved beyond reasonable doubt d
that the aforesaid accused persons conspired to falsely boost
the balance of A.C.B.’s account with the CBN in their capacity as Managing Director, Branch Manager and Zonal
Head respectively. Consequently, I find the first, second and e
third accused persons guilty of the aforesaid offence and
convict them accordingly.
In the case of the fourth accused person, the affected customer in Count 1 of the charge a plea of not guilty was en- f
tered on his behalf when the accused persons were arraigned
before the Tribunal because he was absent, but no evidence
has been adduced by the prosecution to show that he is outside the country to warrant his being tried in absentia. Section 27 of the Failed Banks Decree makes provision for trial g
in absentia but only in the circumstances where the accused
person is outside the country. That section provides that “the
absence from Nigeria of a debtor or of a person who has
committed an offence under this Decree shall not prevent his h
case being heard and determined or his being tried and convicted under this Decree”. As I pointed in the case of F.R.N.
v. Ugwuadu and 6 others (1997) 2 F.B.T.L.R. 166, –
“In other words, the Tribunal can try an accused person in absen- i
tia but he must be outside Nigeria and there must be evidence to
that effect. The mere fact that an accused person is said to be at
large or his whereabouts unknown does not mean he will be tried
in absentia, he must be outside Nigeria to be tried for an offence
j
under Decree No. 18 of 1994”.
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We have had the peculiar situation in this case, where the
fifth accused person showed up at defence stage to say that
he did not know that he was being tried in a court of law
b until he read about it in the Newspaper and rushed to the
Tribunal to present himself for trial. At the end of the day,
what did we find? He was not even in the employment of the
bank when the transactions took place and was discharged
c and acquitted. As the saying goes “once bitten, twice shy”. I
have no evidence before me that the fourth accused person is
outside the country and he cannot therefore be tried in absentia, and I so hold. The interest of justice demands that an
d accused person be present for his trial so that he can challenge or contradict any of the evidence adduced against
him. Where there is no defence to an action, the effect is
that the evidence adduced by the prosecution remains une challenged and uncontradicted and it is settled law that a
piece of evidence which is either unchallenged or uncontradicted will be accepted as proof of a fact it seeks to establish, even in criminal cases. (See Nwede v. State (1985)
3 N.W.L.R. (Part 13) 444, Eze v. State (1985) 3 N.W.L.R.
f
(Part 13) 429 and Shazali v. The State (1988) 5 N.W.L.R.
(Part 93) 164).
The same accused persons are alleged to have committed
g the offence of conspiracy to steal and stealing in Counts 2
and 3 of the charge. Section 390 of the Criminal Code creates the offence of stealing, which is defined in section
383(1) of the Criminal Code as follows – “A person who
h fraudulently takes anything capable of being stolen, or
fraudulently converts to his own use or to the use of any
other person anything capable of being stolen, is said to steal
that thing”. In order to constitute Stealing, there must be an
element of fraud. Section 383(2) of the Criminal Code sets
i out 6 fraudulent intents, and the relevant intent here is subsection (2)(f ) thereof, it reads:–
j

“In the case of money, an intent to use it at the will of the person
who takes or converts it, although he may intend afterwards to
repay the amount to the owner.”
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In his address on behalf of the first accused person, Mr
Robert Clarke submitted that the prosecution must establish
clearly the following to succeed:–
1. Money stolen.
2. The true owner of the money allegedly stolen.
3. The intention to deprive the owner permanently of
the said money.
4. Credible evidence must be led that the money was
actually stolen.
He also submitted that a cursory look at the evidence proffered by the prosecution witnesses, show that not one single
evidence of stealing was placed before the Tribunal, and that
the evidence of the prosecution through PW4 and exhibit W
is that no money was ever stolen. Also that the evidence of
PW1 and PW3 is the extent vide exhibits F and M is the
establishment of offences other than stealing. He argued that
nowhere in exhibits F and M did the question of stealing
arise and wondered how the prosecution came to the conclusion that money had been stolen to the extent that he now
charged the first accused with stealing, as there was no evidence, direct or circumstantial, to show that monies of the
bank were missing.
Mr Clarke was also of the view that no evidence was led to
show the true owner of the money allegedly stolen, and the
question arises – whose money was stolen? Is it the money
of A.C.B. or CBN? Where CBN grants overdrafts facilities
to A.C.B., does that money involved in such transfer still
remain that of CBN or A.C.B.? He therefore submitted that
this element of the offence as to the true owner of the money
allegedly stolen had not been proved. He also contended that
the crucial element of the offence which is the intention to
deprive the owner permanently of the said money was never
proved, as what was before the Tribunal was an exchange of
cheques, and the English saying “Exchange is no robbery” is
very applicable to this transaction since what the prosecution
proved was a calculated sharp practice in boosting the balance of the bank but never the intention to defraud or steal.
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In his own address on behalf of the second and ninth accused persons, Mr Onwubuya submitted that from the evidence before the Tribunal, it is quite clear that the money
allegedly stolen is the property of A.C.B., as the cheque was
issued on the instructions of the Management of A.C.B.
which never queried the whole transaction. He also argued
that the question that arises is whether A.C.B. can steal its
own money and that the answer is “no”. He further submitted that for the offence of stealing to be committed, the
property must belong to some other person and the accused
must have taken it or convert it to his own use to permanently deprive the owner of it.
Mr Onwubuya was also of the view that the evidence
clearly shows that it was A.C.B. that instructed that the draft
should be given to the customer and the bank never complained of the whole transaction, furthermore, that the police
who conducted a more detailed investigation also in their
evidence and report (exhibit W) confirmed that the money
was paid back. He argued that the fact that the second accused continued in the employment of the A.C.B. under the
Management of the NDIC after being charged to the Tribunal confirms the evidence before the Tribunal that there was
no money stolen by him. In his reply to the prosecution’s
address, Counsel for the second and ninth accused person
further submitted that the prosecution in their address insinuated that the loss to A.C.B. due to COT paid by A.C.B.
amounted to an offence, but that this is hard to believe as it
is no crime for a bank just like any other business to lose
money in a business. His contention is that in the absence of
any evidence to the effect that the accused persons benefited
from the COT paid by A.C.B., no offence has been committed including stealing.
In his address on behalf of the third accused person, Chief
Ugoeke submitted that in order to succeed, the prosecution
must clearly establish that:–
(a) Money was actually stolen;
(b) There is a true owner of the money allegedly stolen;
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(c) There is an intention to deprive the owner permanently of the said money;
(d) There is a credible evidence, which must be laid
before the Tribunal, that the money was actually
stolen.
He also submitted that the prosecution failed to prove that
any money was stolen, as the evidence before the Tribunal,
from PW4 and exhibit W confirmed that no money was
stolen, and the issue of stealing did not arise in exhibits F
and M, therefore there is no evidence on record, whether
direct or circumstantial to show that any money either of
A.C.B. or CBN was missing. He argued that the important
element of the offence of stealing is the intention to deprive
the owner permanently of the said money. He also posed the
same question, whose money is stolen? Is it that of A.C.B.
or CBN? And also submitted that the money allegedly stolen
by way of “Phantom” cheques merely involved exchange of
cheques. In conclusion, Chief Ugoeke stated:–

b

c

d

e

“The novelty of the word ‘PHANTOM CHEQUES’ and its introduction into our lexicon of judicial and litigation administration f
cannot be over emphasised throughout the trial. The second accused in his evidence said:–
‘Phantom cheque’ has no place in banking terminology. Of ‘phantom cheque’ PW4 under cross-examination said – “After the
statement was taken, on investigation, we arrived at the finding g
that no funds were missing as regards ‘phantom cheques’. With
this evidence by the prosecution through PW4, it may not be
wrong for one to tag the entire counts of the charge against the
third accused person as PHANTOM CHARGE. Indeed it is. Since,
according to the PW4, ‘no fund was missing’ through the third h
accused, as it relates to ‘phantom cheques’ it stands to reason and
logic that no damnification, especially of the third accused person
can flow from a “phantom charge.”

The prosecution, on the other hand submitted as follows in i
their written address:–
“Count 2
PW1 showed that certain cheques were drawn on the authority of the first accused on various branches of A.C.B.
(exhibit E pages 4 and 5) which were presented for clearing j
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and were given value by the CBN (see exhibits F and G).
Exhibit E clearly shows that the sum of N10 million on
O.O. Phillips accounts was meant to boost A.C.B.’s account
with the Apex Bank. It can be inferred from the evidence of
PW3 that the first, second and third accused persons conspired to steal N10 million. We urge the Tribunal to hold
that the first, second, and third accused persons conspired to
steal N10 million on exhibit E belonging to the Federal Republic of Nigeria.”
“Count 3
From the wealth of evidence, oral and documentary, from
PW1, PW2, PW3 and PW4 which was not challenged and
that the said cheques in exhibit E were given value for and
withdrawn from the CBN for no just cause the N10 million
is prayed to be deemed stolen. There is stealing if the property belonging to another is taken away without his authority or fraudulently. This is what actually happened in this
case. The wherewithal of the sum of N10 million is of
no concern to the law but the fact of illegal conversion
thereof. See Shodiya v. State (1992) 3 N.W.L.R. (Part 230)
476. The ingredients of the offence of stealing are that
the property stolen was taken/converted for another’s use
without authority, that is a thing capable of being stolen and
that the property was wrongly taken. These elements have
been proved by the prosecution. We urge the Tribunal to
hold that the count is proved. See also the case of Onafowokan v. The State (1981) 7 S.C.N.J. 183, (1992) 23 N.S.C.C.
(Part 3) 208.”

A court of law cannot deem an offence to have been committed, the prosecution must prove beyond reasonable doubt that
the offence was actually committed. A court cannot also act
on speculation and suspicion no matter how strong can never
h
take the place of legal proof. (See Nwankwo v. The State
(1990) 2 N.W.L.R. (Part 134) 627. Counsel for the first and
third accused persons in their respective addresses referred
the Tribunal to the cases of Akalezi v. The State (1993) 2
i N.W.L.R. (Part 273) 1; Okechukwu v. The State (1993) 9
N.W.L.R. (Part 315) 83 and 7 N.W.L.R. (Part 303) 56).
In the case of Akalezi v. The State (supra), the Supreme
Court held – “A case is said to be proved beyond reasonable
j doubt when the evidence is so strong against the accused as
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to leave only a remote probability in his favour which can be
dismissed with the sentence … of course it is possible but
not in the least probable”. The Court of Appeal also stated in
the case of Okechukwu v. The State (supra) that – “As the b
burden of proof beyond reasonable doubt rested on the
prosecution, failure to discharge it was very fatal to the
success of the prosecution’s case”. The Supreme Court also
c
stated as follows in Onagoruwa v. The State (supra):–
“When there is no sufficient evidence linking the accused with
the statutory elements and ingredients of the offence with which
he is charged, a court of trial must as a matter of law, discharge
and acquit him, and has no business searching and scouting for d
evidence that is no where and therefore cannot be found. That will
not be consistent with our adversary system of administration of
justice.”

In this case before the Tribunal, I have not only deliberated
on the evidence presented by the prosecution, I have gone
extra length to reproduce most of this evidence in the body
of this judgment, to bare it all so to speak, and I will not
hesitate to say that there is not an iota of evidence before the
Tribunal to sustain a charge of stealing and conspiracy to
steal levelled against the officers of A.C.B., to wit, the Managing Director, the Zonal Heads and the Branch Managers.
To start with, it is pertinent to point out here that the charge
against them for fraudulent false accounting contrary to and
punishable under section 435(2) of the Criminal Code failed
because the vital ingredients necessary to sustain the charge
were not established by the prosecution. On the other hand,
the evidence before the Tribunal revealed what Mr Clarke
referred to as “sharp practices by A.C.B. by boosting its
balance with the CBN in order to survive to be able to retain
its banking licence”, which practice I held to be an unlawful
act.

e

f

g

h

i

Persuading customers to issue cheques to unfunded accounts in other banks to give the appearance that the customers were transacting business with A.C.B., thereby
conveying an impression to CBN that the bank was enjoying j
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a new lease of life (see exhibit W) is clearly an unlawful act
and not a mere “unethical” practice.
Be that as it may, the evidence before the Tribunal was not
b
sufficient to prove the offence of fraudulent false accounting, and in my view is equally not sufficient to prove the
offences of conspiracy to steal and stealing by the officials
of A.C.B. I am strengthened in this view by the evidence
c presented by the prosecution in exhibit W, the Police Investigation Report. Items 3(i), 4(vi) and 5(a)(3) read as follows:–
d

e

f

g

h

i

j

“3(i)

All the A.C.B. customers who issued the phantom
cheques and those given unauthorised facilities were
contacted and statement obtained from them. They
unanimously stated that their Branch Managers came to
persuade them to issue their cheques of other banks to
assist A.C.B. to make good their current account with
the CBN in order to return the bank to Clearing House
even though they told the Managers that their accounts
hadn’t such huge amounts. They also confirmed that the
A.C.B. Managers issued them with replacement cheques
that funded their accounts and Bank Draft were in turn
issued to enable A.C.B. draw the money back.
4(vi)
There is no single evidence to show that the payments
made to the unfunded accounts of the customers were
converted to individual use. The customer, on the receipt of the funds returns it to the A.C.B. which in turn
paid back to the CBN when still in Clearing House and
in their account at Citizen Bank when it was thrown out
of Clearing House. Indeed evidence of payments by
A.C.B. were seen in the Statements of Accounts obtained by the detectives from the CBN and Citizen Bank
respectively.
5(a)(3) The opening of the account at Citizen International
Bank by the suspect (first accused) is also found to be in
order since it was approved by CBN. It would have
been otherwise had he not secured the CBN approval. In
fact if he must obtain the Board’s approval before opening the account, the CBN would have demanded the
Board’s approval before giving him the go head.”

The standard of proof in criminal matters is proof beyond
reasonable doubts; any lingering doubts must be resolved in
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favour of the accused person. In other words, where there is
an iota of doubt in a criminal case, such doubt must be resolved in favour of the accused person, because the case
against him must be proved beyond reasonable doubt for a
conviction to stand. (Oghor v. The State (1990) 3 N.W.L.R.
(Part 139) 484; Onafowokan v. The State (1987) 3 N.W.L.R.
(Part 61) 538 and Ukana v. C.O.P. (1995) 8 N.W.L.R. (Part
416). See also Pincent v. The State (1997) 1 N.W.L.R. (Part
480) 234). The first, second and third accused persons are
alleged to have conspired to steal in Count 2 of the
Amended Charge, and are charged with the substantive
offence of stealing in Count 3 of the same charge. I am satisfied that the prosecution have failed to prove the case
against the first, second and third accused persons beyond
reasonable doubt. Consequently, I find the first, second and
third accused persons not guilty of the offence of Conspiracy
as charged in Count 2 of the Amended Charge and discharge
and acquit them accordingly. The same reasoning applies to
the substantive offence of stealing charged in Count 3 of the
Amended Charge. That charge fails, and the first, second
and third accused persons are also discharged and acquitted
on that count.
On Count 4 of the Amended Charge, the reasoning as
to law and fact applied in convicting the first and third accused persons in Count 1 of the same charge is hereby
adopted as the reasoning in coming to a decision on the
count. Consequently, I find the first and third accused persons guilty of conspiracy to falsely boost the balance of the
Clearing Account of A.C.B. with CBN and convict them
accordingly.
The sixth and eleventh accused persons are also affected
by this charge in Count 4. The sixth accused person was the
Branch Manager of Port-Harcourt Main Branch of A.C.B.,
while the eleventh accused person is the customer who allegedly issued “two Diamond Bank Cheques No. 10107 for
N17 million and No. 10109 for N3 million to falsely boost
the balance of Clearing Account of A.C.B. with CBN”.
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Now, Counsel for the sixth accused person, Mr Tamuno
George, has written an extensive address on her behalf, but
most of the issues canvassed in relation to this count have
been covered when reviewing the cases of the seventh, second and third accused persons, and there is no need to belabour the point. Suffice it to say, that there is evidence by the
prosecution, which was admitted by the sixth accused person
in her defence as DW5, that – in compliance with the directives from the third accused person, she approached the
eleventh accused person who gave them his cheque for N3
million and N17 million, and they in turn raised a Bank
Draft in favour of his Company in another bank for N9 million, N6 million and N5 million totalling the same amount.
In this particular transaction, the evidence before the Tribunal is that the eleventh accused person is yet to refund N2.5
million to the coffers of A.C.B.
The defence of the sixth accused person is that if she had
failed to comply with the directive, a disciplinary action
would have been taken against her. To my mind, obeying
unlawful or wrongful instructions which are known to the
accused to be unlawful or wrongful is no defence at all,
particularly in this case, where the sixth accused person as a
Branch Manager who should know better, decides to obey
directives that go against the very essence of banking. A
defence that fails to defend is as good as no defence. Similarly, a defence that does not answer the point of substance
is as good as no defence. (See Martins v. The State (1997) 1
N.W.L.R. (Part 481) 355). As I stated in the case F.R.N. v.
Patrick Eze and 4 others (1999) 1 F.B.T.L.R. 23: “It is easy
to sympathise with any person, who in a bid to excel where
others have failed, gets into trouble as a result of sheer exuberance”, but “sentiments command no place in judicial
deliberations for if it did, our task would be more difficult
and less beneficial to the society”. (See Victor Ezeh v. Nelson Ohaneyore (1978) 6–7 S.C. 171 at 184. See also Kanno
v. Kanno (1986) 5 N.W.L.R. (Part 40) 138). I adopt the same
reasoning on Count 1 of the Amended Charge and hold that
the prosecution has proved its case against the sixth accused
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person. Consequently, I find the sixth accused person guilty
of conspiracy to falsely boost the balance of the Clearing
Account of A.C.B. with CBN and convict her accordingly.
b
What is the case against the eleventh accused person, the
customer in the above transaction? The last page of exhibit
E reads as follows:–
“Port-Harcourt Main Branch
Examples of the phantom cheques used in this Branch are as follows:–
Payee
Bank
Date
ChQS/DRAFT Amount
30/11/95
10107
N17,000,000 A.C.B.
Diamond
Diamond
30/11/95
10109
N3,000,000 A.C.B.
The example given of fraudulent transactions under method II in
exhibit M, is as follows – Desmarine which had no banking relationship with A.C.B. Port-Harcourt Main Branch issued Diamond
Bank Cheques No. of N17 million and N3 million respectively on
30/11/95 and in return was immediately issued with A.C.B.
Cheques for the following amounts: N9 million, N6 million and
N5 million respectively. The bank cheques were presented at the
local clearing and after the observance of the clearing period,
Diamond Bank took them as paid. This enabled it to honour the
N3 million drawn on it by the customer but returned the N17 million subsequently drawn with the reason ‘DCR’. Details of this
transaction could only be obtained from the transaction as Desmarine was a non-customer.”

In her evidence-in-chief, PW3 testified as follows:–

c

d

e

f

g

“By the time his two cheques were sent to Head Office in Lagos,
the balance on the Diamond account was just N1,000. CBN gave
direct credit of the N20 million to A.C.B. Since the fund in the
account was insufficient they were returned unpaid. As at that time
he was expected to have lodged the 3 Bank cheques into Diamond h
account. Going through his statement of account at Diamond Bank
we discovered that he lodged in 9 million, keeping the remaining
two banker’s Cheques of 6 and N3 million. These two cheques of
N17 and N3 million were returned unpaid on 3 occasions as evidenced in the statement of account. The eleventh accused person i
knew that he has issued two cheques totalling N20 million, he kept
on withdrawing from the N9 million which cleared into the account and waited until the N17 million had been returned back to
him finally before he now deposited the 2 other cheques of N6 and
N5 million. At the same time, he transferred N13 million j
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from Diamond Bank account. Invariably, he has defrauded CBN
and conspired to steal N17 million. From the statement of account
it was only N3 million that was returned back to A.C.B. which
actually cleared.”

Also in evidence through PW3 is a letter from Diamond
Bank to NDIC dated 17th December, 1997 and it reads –
“Please be informed that DBL cheque No. 10107 for
N17,000,000 was finally returned on 22nd December, 1995
while Cheque No. 10109 for N3 million was paid on 11th
December, 1995”. In exhibit V1, his statement to the Police,
he stated:–
“Mrs Anyaegbunam (sixth accused) approached me that she was
asked to meet some customers in the Branch to help issue some
cheques which they will deposit their bankers Cheques to redeem
their dwindling position in CBN when the cheques arrive CBN
Lagos. Well I don’t know the working of the Banking system but
whatever there was to rescue A.C.B., I was ready to assist. I remembered her showing me a letter from her Area Manager that he
was asked by the Head Office to do so. A total of Twenty million
of A.C.B. bankers Cheque was issued to me instalmentally in the
name of Desmarine (Nigeria) Ltd my other Company.”

In exhibit V2, his second statement to the police, he further
stated as follows:–
g

h

i

j

“In the first day only a cheque of N9 million was released to me.
The second cheque was released on the second day while the last
cheque was released after about one week period. On the day I
received the first cheque I issued two cheques one N3 million and
the other N17 million to Mrs Anyaegbunam (sixth accused). When
the cheques got to Central Bank of Nigeria only the one of N3 million was cleared because all the total value of what I issued was
not given to me at the same time. I had an understanding with the
bank when I issued the cheque because I never had enough money
to clear the cheques issued to A.C.B. Their banker’s Cheque was
supposed to clear the cheques I issued to them.” (Italics mine.)

In his evidence-in-chief as DW6, the eleventh accused person stated as follows:–
“She said if from my other banks, I can give them up to N20 million cheques. I told her that I did not have that kind of amount but
she said she was going to give me banker’s Cheques to equal the
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N20 million. So I agreed because before this time, I had received
banker’s Cheques from them. I agreed because she said she was
going to give me banker’s Cheques to clear what I was going to
give her. I had not given my cheques then. So on the 29th of No- b
vember, 1995 I issued her two cheques for N17 million and N3
million of Diamond Bank. When I issued the cheques I did not
really think that I was doing anything unlawful. They were giving
me banker’s Cheque moreover, A.C.B. is a States own Bank so I
did not see how they could be doing illegal business.”
c

Mr Etonye also raised issues that have been resolved in the
course of this judgment, but in addition he argued that there
is uncontroverted evidence that the eleventh accused person
does not understand the working of the clearing house, and
the fact known to him was that he issued cheques for which
he believed that sufficient funds would be in place at the
time it would be drawn, which he submitted is a valid defence for the offence of issuing dud cheque, citing in support
the case of Ohonbamu v. C.O.P. (1990) 6 N.W.L.R. (Part
155) 20.
The issue for determination at this stage is whether the
eleventh accused person conspired with A.C.B. officials to
falsely boost the balance of the Clearing Account of A.C.B.
with CBN. To start with, any person who conspires with
another to commit any felony, or to do any act in any part
of the world which if done in Nigeria would be a felony,
and which is an offence under the laws in force in the
place where it is proposed to be done, is guilty of a felony.
See section 516 of the Criminal Code. As I stated earlier
on in this judgment, the offence of conspiracy is completely
committed the moment two or more persons have agreed
that they will do, immediately or at some future time, certain
things. It is not necessary in order to complete the offence
that any one thing should be done beyond the agreement
reached. At that stage even if the conspirators repented
and stopped or had no opportunity to carry out their agreement or are prevented or fail in what they agreed to do, the
offence is already a fait accompli. See Erim v. The State
(supra); Ibrahim v. The State (1995) 3 N.W.L.R. (Part 381)
35 and Shodiya v. The State (1992) 3 N.W.L.R. (Part 230)
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457 where the Court of Appeal as per Tobi, JCA stated as
follows:–
b

“Legally conspiracy simply means the meeting of two or more
minds to carry out an unlawful purpose or to carry out a lawful
purpose in an unlawful way. In effect, the purpose of the meeting
of the two or more minds is to commit an offence.”

In his defence the eleventh accused person said “ I did not
really think I was doing anything unlawful”. His Counsel
has also argued that the eleventh accused person does not
understand the working of the clearing house. Yet, the eleventh accused person as DW6 was quick to inform the Tribud nal that he is a businessman into Marine and Energy
Business Consultancy, and that shortly after this transaction
with A.C.B. he became a Local Government Chairman and
he expects to be believed that when he issued dud cheques
for N20 million not even N20,000 (Twenty Thousand
e
Naira), knowing fully well that he did not have such an
amount in his account, he did not “really think” he was
doing anything unlawful. I cannot and will not believe that.
In any case, the Court of Appeal held in the case of Clark v.
f The State (supra) that:–
c

g

“the essential ingredient of the offence of conspiracy lies in the
bare engagement and association to do an unlawful thing which is
contrary to or forbidden by law whether that thing be criminal or
not and whether or not the accused persons had knowledge of its
unlawfulness.”

In this case, the eleventh accused person as DW6 admitted
that he removed N3.2 million from the money he collected
and
now has a debtor/creditor relationship with A.C.B. The
h
evidence before the Tribunal is therefore very clear and
there is no doubt about it. When the eleventh accused person
issued the dud cheques or what has been termed “phantom
cheques” of N20 million to the sixth accused person, with
i
the full knowledge that he did not have that amount of
money in his Diamond Bank account, and proceeded to
accept the A.C.B. banker’s cheques for N20 million to cover
money which he did not have in his account, he played an
j even more prominent role than the other accused persons in
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the conspiracy to falsely boost the balance of A.C.B.’s
Clearing Account with CBN. For without his dud or “phantom” cheques, the balance of the A.C.B.’s Clearing Account
with CBN would not have been falsely boosted. In my b
judgment, there can be no clearer case of conspiracy than
that. I am therefore satisfied that the prosecution has proved
beyond reasonable doubt that the eleventh accused person
conspired with other officers of A.C.B. to falsely boost the c
balance of A.C.B.’s account with CBN. Consequently, I find
the eleventh accused person guilty of the offence of conspiracy and convict him accordingly.
The first, third, sixth and eleventh accused persons are also d
alleged to have committed the offence of conspiracy to steal
and stealing of the said N20 million in counts 5 and 6 of the
charge. Now, conspiracy to commit an offence is a separate
and distinct offence by itself and it is independent of the
offence of the actual commission of the offence to which the
conspiracy is related. It is therefore obvious that the offence
of conspiracy to commit an offence will necessarily precede
in point of time, the offence of the actual commission of the
offence to which the conspiracy relates. (See Atano v. Attorney-General Bendel (1988) 2 N.W.L.R. (Part 75) 201). Conspiracy simply means the meeting of two or more minds to
carry out an unlawful purpose or to carry out a lawful purpose in an unlawful way. (See Shodiya v. The State (supra)).
The agreement must, as in cases of common intention, be
proved or inferred from the evidence, and if it is not, then
there is no conspiracy even though many people may seem
to have had a connection with the crime. (See R v. Adebanjo
(1935) 2 W.A.C.A. 315).

e

f

g

h

In this case, I have made a finding that there is no evidence
before the Tribunal to sustain a charge of stealing and coni
spiracy to steal against the officers of A.C.B., to wit, the
Managing Director, the Zonal Heads and the Branch Managers. The same reasoning applied in Counts 2 and 3 of the
charge is hereby adopted. Consequently, I find the first,
sixth and third accused persons not guilty of the offence of j
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a
Conspiracy to steal as charged in Count 5 of the Amended
Charge and discharge and acquit them accordingly. The
same applies to the substantive offence of stealing charged
b in Count 6 of the Amended Charge. That charge fails, and
the first, sixth and third accused persons are also discharged
and acquitted on that count.
Since an agreement is essential, two persons at least are
required to commit the crime of conspiracy, one alone cannot. As the saying, no man can conspire with himself. The
first, sixth and third accused persons having been discharged
and acquitted, the eleventh accused person alone cannot be
d charged with conspiracy. The charge of conspiracy to steal
therefore fails and he is also discharged and acquitted on
that count. Count 5.
c

Now, the eleventh accused person is charged with the sube stantive offence of stealing N20 million. Mr Etonye in his
address submitted that to prove the offence, the following
ingredients must be proved:–
(a) The N20 million must be capable of being stolen.
f
(b) The eleventh accused person took and the taking of
N20 million must be fraudulent.
(c) With the intentions of the accused person to permanently deprive the Federal Government of Nigeria.
g
He conceded that the N20 million is capable of being stolen,
but argued that whilst there is conflicting evidence of the
prosecution of the precise amount taken i.e. whether it is
h N20 million or N17 million, it is the case of the eleventh
accused person that only N2.5 million was taken. He submitted that however the sum was taken with the consent of the
owner (A.C.B.) through its Manager, and referred the Tribunal to the decision in the case of Adereti v. Attorney-General
i
Western Nigeria (1965) All N.L.R. 266, that the Manager of
a bank has a general authority to deal with the bank’s
money. He further submitted that the essence of stealing is
that there must be a taking of the property against the will of
j the owner, and that where there is consent of the
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owner of a property to take same, a charge of stealing must
fail, and cited in support – Edo v. C.O.P. (1962) All N.L.R.
93; Ejuren v. C.O.P. (1961) All N.L.R. 498.
b
Mr Etonye further submitted that the taking of money by
the eleventh accused person with the approval and consent
of the sixth accused person even in breach of instructions is
no more than accepting a loan, referring again to the case of
Adereti v. Attorney-General Western Nigeria (supra). In c
Adereti’s case, the Supreme Court, per Ademola, CJN (as he
then was) stated at page 269:–
“The manager of a bank has a general authority to deal with the
bank’s money, and it is difficult to see, in the absence of fraud on d
his part, how he can be said to have stolen his employer’s money
merely because he parts with money to a bank’s client whose
funds are low. The same applies to the client who, in the absence
of fraud, receives an overdraft; we are unable to agree that he is
guilty of theft – the giving of credit to a customer of the bank does e
not in the absence of fraudulent intent, in our view, amount to
stealing of the banks money. The taking of an overdraft from a
bank, even in breach of instructions, is no more than accepting a
loan: it cannot be stealing in his consideration of the case, learned
Judge did not deal with the charge of conspiracy, the absence of f
which, in our view renders the case of stealing nebulous. For if
there was no agreement between the bank manager and the client
to defraud the bank, clearly they cannot be charged with stealing
in respect of the overdrafts the bank gave.”

Clearly, the circumstances of the present case are quite dif- g
ferent from the situation envisaged in Adereti’s case. As I
pointed out in the case of F.R.N. v. Ugwuadu (1997) 2
F.B.T.L.R. 166, the situation in 1965 when Adereti’s case
was decided is different from today, when we have the h
BOFID, NDIC Decree and Decree No. 18 of 1994 as
amended by Decree No. 18 of 1995. In this case there was a
conspiracy between some bank officials and some customers, including the eleventh accused person, to falsely boost i
A.C.B.’s clearing account with CBN. The way and manner
this conspiracy was implemented is shown in exhibit M,
methods II and III:–
“II – The modification under this method is in the issuance of
A.C.B. Bank Cheque for the value of the other bank cheque j
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c

d

e

f

issued by the customer on the other bank in favour of
A.C.B. It was also noted that the value of the bank cheque
would sometime include the COT charges that would be
borne by the customer in his account with the bank. This is
to ensure that the customer would not suffer any loss from
the well organised illegal arrangement. The A.C.B. Bank
Cheque may or may not be lodged with the other bank’s account in the locality. Where it is lodged, the understanding
was that the proceeds shall not be withdrawn by the customer. Inter branch account is debited with the bank
cheque, instead of debiting the customer’s account to perpetrate the fraud. The customer’s cheque is taken to Lagos to
be presented as an upcountry cheque where immediate
credit is received by A.C.B. And when the cheque is returned unpaid, it creates a debit in the current account with
CBN. (Italics mine.)
III – This method has the same characteristics with method II.
However, the major difference lies in the customer reneging
on the understanding reached with the A.C.B. by withdrawing the whole or part of the A.C.B. Bank cheque proceeds.”

The eleventh accused person admitted in exhibit V2, and in
his evidence as DW6 that he took some of the A.C.B. money
in his custody. In exhibit V2, he stated:–

i

“During this period, I was discharging a vessel for Julius Berger –
we were so down in cash so I approached (sixth accused) to help
with some cash to pay for some barges. Normally, all my operation of vessel discharge was routed through A.C.B. and normally
when payments are made all are usually paid to the account in
A.C.B. Unfortunately, this time we ran into a lot of Dumurrage
(sic) that made us to loss in the discharge. This operation happen
(sic) to affect the deposits of A.C.B. in my custody. So at the end
only N17,700,000 was remitted to A.C.B. But there was an understanding that A.C.B. was going to bear the costs of the transaction
so after removing bank charges I am sure the outstanding will not
be more than N2 million balance. I had an understanding with the
bank when I issued the cheques because I never had enough
money to clear the cheques issued to A.C.B.”

j

In his evidence-in-chief as DW6, the eleventh accused person testified that when he was carrying out the contract for
Julius Berger, there was labour strike so demurrage occurred
and he went to the sixth accused person and requested for

g

h
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some cash to pay equipment owners and she told him that
she did not have cash, but if Diamond Bank has, that he
could use some of the A.C.B. money with him and pay back
later after they received payment. He admitted that the N20 b
million was A.C.B. money and when he could not pay back
the N2.5 million theirs became a debtor/creditor relationship.
c
As part of his defence, the eleventh accused person said
shortly after that transaction he became a Local Government
Chairman and the company ceased to operate until he finished his tenure, because they were kept busy between the
Federal and State Government and were not allowed to d
report to their business, so he could not pay the outstanding
N2.5 million of the A.C.B. money which he owes to A.C.B.
He admitted he wrote exhibit AL–D, tendered in evidence
by the sixth accused, which reads – “I would be very grate- e
ful if the outstanding balance of N2,500,000 less charges of
COT be debited to my current account 1045150904, so that
it could be liquidated through lodgements I would be making to that account”, but added that he wrote it because there f
was pressure on him from A.C.B. for the N2.5 million.
Now, section 23(1) of the Failed Banks Decree provides
that “Notwithstanding anything to the contrary in any law,
no witness shall, in any trial under this Decree, be presumed g
to be unworthy of credit by reason only that he took part in
the commission of the offence”. The third accused in his
evidence as DW3 testified that when the N2.5 million could
not be accounted for, he got so angry that he went to the h
sixth accused and asked her to get in touch with the customer who withdrew the money from his account to refund
them, as the money was part of the Bank Cheque and when
the customer did not respond positively, he angrily wrote i
exhibit AF–D to the Treasury Department reporting what
happened. Part 2 of exhibit AF–D reads as follows:–
(a)

We gave clear instructions to all the branches that bank
cheques issued to cover cheques collected from their customers should not be sent to their customers immediately j
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but they should be monitored and only given out when the
clearing cheques arrive from Lagos.

b

(b)

This instruction was heeded by other Branches except, the
Main branch who handed out 3 banks cheques to their customers (Desmarine Nigeria Ltd) on 1st December, 1995.
The handing over was not to my knowledge. When I knew
of it, I kept on persuading the Branch Manager (Mrs Anyaegbunam) to ensure that the cheques were still there at
Diamond Bank unused until the clearing cheques arrive because I was afraid that they could be used. My fears were
vindicated when it was discovered that the cheque of N17
million issued by the customer was returned from clearing
in Lagos without payment, in spite of the fact that the customer i.e. Desmarine Nigeria Limited had already taken
possession of the covering Bank cheques.

(c)

I therefore took a trip to Diamond Bank to find out what
happened. The Manager of Diamond Bank indicated that
there was no fund to finance the cheque of N17 million
meaning that the customers had unilaterally drawn the fund
for their own business while our Manager kept assuring me
that the Diamond Bank Manager was having the money unused. I was disappointed and thought there could be a plan
to use the money.

c

d

e

f

However, I decided to go to the customer with Mrs Anyaegbunam and on reaching there the customers were not pleased
with me in discovering that they had used the money. The
g
MD, Mr Ebi Alamene therefore walked me out of his office
saying that he knew me not as I was not the person that gave
him the money. However, I insisted that he should make the
refund but he was not prepared to listen to me and simply
h walked me out of his office. Another visit with Mr Anyawu
did not yield result. In any case, on 9th January, 1996 we got
a draft for N12 million which was sent to the Treasury on
10th January, 1996. A sum of N2.5 million was again paid
i in by the customers, remaining N2.5 million.

j

In her own evidence as DW4, the sixth accused person
tendered exhibits AK1–D and AK2–D, Reports she made on
the N2.5 million still outstanding with the eleventh accused.
Exhibit AK1–D, addressed to the MD of A.C.B. is dated
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2/9/96 and titled “Cash/Credit Generation Exercise: The
Port-Harcourt Main Branch Experience”. It reads:–
“I write to bring to your urgent attention the deteriorating situation b
between the Bank and the customer through whom this exercise
was executed in Port-Harcourt.
...
Regrettably, before we could clear his instruments, the bank was
sent out from the CBN Clearing House. Following this develop- c
ment, the customer had to pay N14.5 million (out of N17 million
outstanding) by certified drafts, leaving a balance of N2.5 million
unpaid. Before my transfer out of the Branch, I have been pressurising him to pay back the balance without success. Indeed, on one
d
occasion, he gave me cheques that was returned unpaid.
I have at great expense enlisted the services of security agencies in
the State to assist me track this man down and pressurise him to
paying back. This yielded little fruits as the customer failed to
honour the repayment programme which he made in a written ‘un- e
dertaking’ to the S.S.S. Curiously, upon my transfer, the recovery
of this money was made part of my lot. I have had to travel from
Calabar to pursue the repayment of this money as if it were an
overdraft facility which I personally granted this customer without
f
success.
Given this scenario, the customer has continued to treat the matter
without seriousness believing erroneously that the Bank cannot
intervene since it has no stakes in the recovery. He has even
boasted openly that there is nothing I can do. It is against this
g
back-drop that I call on the authority to initiate immediately a
course of action that will bring this intransigent customer to his
senses viz:–
(a)

Send him a formal demand notice signed by high officers
from the Head Office threatening to take drastic measures h
against him, if he fails to liquidate the debt within a stipulated period.

(b)

Initiate a process to have him arrested by men of the F.I.I.B.
for the dud cheques issued to the bank.

(c)

Prepare a dossier to have him prosecuted at the Failed
Banks Tribunal.

(d)

Make a formal complaint against him to the Presidency
(since he is an elected Chairman for Southern Ijaw Local
Government Area under the new dispensation).
j

i
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b

I believe strongly that once these steps are in place, the customer
will appreciate that the matter is not a personal one nor an issue
which he can afford to trivialise, he will definitely take steps to
offsetting the unpaid balance. I urge therefore that you come to my
aid so as to save me from further embarrassment as the customer
has of late resorted to blackmail and campaign of calumny against
me and my family.

c

Thank you for your assistance and God bless you as you intervene
in this matter.

d

Signed.
Anyaegbunam A.I. (Mrs)
Branch Manager.”

Exhibit AK2–D, dated 13th August, 1997 is a Progress
Report on the Lloyd Alamene’s (Desmarine) Outstanding
Obligation to the Bank, and part of it reads:–
e

f

“Following my discussion with you at your offices on the 29th
July, 1997 in respect of the same matter, I contacted His Royal
Majesty, King W.S. Joshua Igbugburu X (J.P) (Chairman Bayelsa
State Council of Traditional Rulers) and laid my complaint against
Mr Alamene who is one of his subjects. I took this step cognisant
of the influence and power that the Traditional Ruler wields in
matters of this kind; particularly since all my efforts previously
had failed to make the debtor to pay back the money.”

During cross-examination by Mr Etonye, the sixth accused
g person replied:–

i

“Exhibit N3 shows that the cheque for N9 million was paid in on
2/12/95. The N6 and N5 million were paid in on 13/12/95. I do not
agree, the 3 cheques were collected on the same day, on the
1/12/95 and he signed for them. The N3 million was cleared and
never returned but the N17 million could not go through because
he had already tampered with the money that we gave to him.
There is an indication that he signed for the 3 cheques the same
day. He must have paid the draft into another account before it was
transferred to the account in Diamond Bank. I could not have advised him to take out of the bank’s money as a facility.”

j

When the sixth accused person as DW4 was re-examined, a
copy of the Cheque Issued Register (exhibit AN–D) was
tendered in evidence and it showed clearly that the eleventh
accused person signed the register on the 1st December,

h
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1995 as having received three Bank Cheques Nos. 082938,
082939, 082940 for the sum of N9, N5 and N6 million respectively. Now, in his defence as DW6, the eleventh acb
cused stated as follows:–
“I got the bankers cheque on the 1st December, 1995. I came into
the bank and the sixth accused told me to meet Mr Furo who was
in charge of issuing out cheque books, bankers draft and bankers
cheques. I went to him and he gave me 3 cheques. Then I signed
for them, the sixth accused person came and said if I deposit the 3
cheques at the same time in my bank i.e. Diamond Bank that it
would hit their bank too hard. I did not understand what she meant
that it will hit their bank too hard. So I was given only the draft of
N9 million, the draft of N5 and N6 million was taken back from
me. The 3 cheques were for N9, N5 and N6 million, I was a little
uncomfortable but they are my friends and I never suspected anything. The sixth accused person followed me to my bank and I
deposited the N9 million. The next day I went to see if I could get
the remaining two cheques but I was not given. I went for at least
3 to 4 days and I was getting worried because I knew that the
cheques I issued to them will come into my bank and will bounce.
My pressure now looked as if I had ulterior motives for the money
so I had to leave. They called me later in about 2 week’s time and
gave them to me. As usual I went and deposited them in Diamond
Bank.”

I have taken into account the totality of the evidence adduced by the prosecution, the evidence of the third and sixth
accused persons in their respective defence vis-à-vis that by
eleventh accused person in his defence, and I am of the firm
view that the eleventh accused person cannot and should not
be believed in his account of the discrepancy in the payments of the three A.C.B. Bank Cheques into his Diamond
Bank account. To my mind, he has carefully fabricated a
story that on the face of it explained away the incriminating
evidence against him. It is an established principle of law
that where there is oral as well as documentary evidence,
documentary evidence should be used as a hanger from
which to assess oral testimony. (See Kimdey v. Military
Governor, Gongola State (1988) 2 N.W.L.R. (Part 77) 445
and Umoru v. Oduogbo (1993) 6 N.W.L.R. (Part 298) 217).
In this case, exhibit AN–D shows and I accept it as the true
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position that the eleventh accused person signed for and
received the A.C.B. Bank Cheques for N9, N5 and N6 million on 1st December, 1995.

Be that as it may, the law is clear that an accused person
cannot be found guilty just because the court believes that he
is a liar, the onus is on the prosecution to prove the case
against him beyond reasonable doubts. (See Gufwat v. The
c
State (1994) 2 N.W.L.R. (Part 327) 435 and Nwosu v. The
State (1986) 4 N.W.L.R. (Part 35) 348). See also the case of
Ajiboye v. The State (1994) 8 N.W.L.R. (Part 364) 587,
where the court held that the fact of lying alone without
d more does not make an accused guilty of the charge made
against him, but if that fact of lying, together with other facts
and circumstances in the particular case go to show that the
accused is guilty of the offence charged, that lie can be cone sidered as relevant evidence against him.
A person who fraudulently takes anything capable of being
stolen, or fraudulently converts to his own use or to the use
of any other person anything capable of being stolen, is said
f to steal that thing. See section 383(1) of the Criminal Code.
As Mr Etonye rightly submitted, for any person to steal
money under section 390(9) of the Criminal Code, under
which the eleventh accused is charged, he must have done so
g with the intent as spelt out in section 383(2)(f ) of the Criminal Code.
That subsection provides – “In the case of money, an intent
to use it at the will of the person who takes or converts it,
h although he may intend afterwards to repay the amount to
the owner”. The eleventh accused person admitted that he
owed A.C.B. N2.5 million. In exhibit V2, he stated that
“unfortunately, this time we ran into a lot of Demurrages
(sic) that made us to loss in the discharge. This operation
i happen (sic) to affect the deposits of A.C.B. in my custody”.
He equally admitted in his evidence as DW6, that he collected N3.2 million from the A.C.B. money” “when there
was a labour strike, so demurrage occurred” while executing
j a contract for Julius Berger.
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It is clear from the totality of the evidence before the Tribunal that, when the eleventh accused person received the
N20 million A.C.B. Bank Cheques from the sixth accused
person, the money did not belong to him; he was not lawfully entitled to the money; the money was taken from
A.C.B. by unlawful means which he was aware of; and even
though he intended to pay back the money to the bank as he
did with N17.5 million, he admitted he used the money at
his own will for his contract business with Julius Berger, in
particular “to pay equipment owners”. The irresistible inference from all the above facts, and the only conclusion that
can be arrived at, is that the eleventh accused person actually
stole money belonging to A.C.B. and I so hold. I am satisfied that the prosecution have proved the offence of stealing
charged against the eleventh accused person beyond reasonable doubt. Consequently, I find the eleventh accused person
guilty of the offence of stealing, as charged in count 6 of the
Amended Charge and convict him accordingly.
The ninth accused person is charged in Count 11 of the
Amended Charge with the offence of fraudulent false accounting in the same circumstances as the tenth accused
person. In the case of the ninth accused person, who was
Branch Manager at the Ring Road Branch of A.C.B., he
admitted in his evidence as DW5 that he acted on the instructions of his Zonal Head, Mr Reginald Nwabeke and
invited some of his reliable customers and requested them in
the presence of his Zonal Head to give them certain amounts
of other banks cheques and that he will in turn give them the
equivalent amount of Bank cheques to cover those cheques.
He admitted that Kojo Motors gave him a cheque for N10
million on his First Bank Account in the name of Kojo Motors (Nigeria) Ltd; that C and J did same for N15 million
UBA cheque in their name; Theresa Otoibhi gave him her
own cheque for N13 million drawn on Allied Bank – an
account maintained there in the name of Getty Otori; Abu
Iyari gave a cheque for N10 million drawn on Savannah
Bank.

b
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I adopt my reasoning in Count 10 and hold that the prosecution have failed to prove that the ninth accused person
destroyed, altered, mutilated, or falsified a book or docub ment or account belonging to A.C.B. They have also failed
to prove that the ninth accused person had any intent to
defraud, as no evidence has been adduced to prove that the
ninth accused person exhibited any intention to deceive
c another person, and to induce such other person, in reliance
upon such deception, to assume, create, transfer, alter or
terminate a right, obligation or power with reference to any
property. I am therefore satisfied that the prosecution have
d failed to prove the elements necessary to sustain the charge
alleged against the ninth accused person. Consequently, the
charge fails and I find the ninth accused person not guilty of
the offence of fraudulent false accounting as charged in
e Count 11 and discharge and acquit him accordingly.
The ninth and first accused persons are also alleged to have
conspired to steal the sum of N61 million in Count 12 and
the substantive offence of stealing the aforesaid N61 million
f in Count 13. In this case, I found as a fact that there is no
evidence before the Tribunal to sustain a charge of stealing
and conspiracy to steal against the officers of A.C.B., to wit,
the Managing Director, the Zonal Heads and the Branch
g Managers. The same reasoning applied in Counts 2 and 3 of
the charge is hereby adopted. Consequently, I find the ninth
and first accused person not guilty of the offence of conspiracy to steal as charged in Count 12 of the Amended Charge
and discharge and acquit them accordingly. The same aph
plies to the substantive offence of stealing charged in Count
14 of the Amended Charge. That charge fails, and the ninth
and first accused persons are also discharged and acquitted
on that count.
i
The second accused is charged as follows in Count 14 of
the Amended Charge:–
j

“That you Greg Olieh between 1st September, 1995 and 31st December, 1995 at Trans-Amadi Branch of A.C.B. being an officer
of the Bank to wit: Branch Manager did grant to Chief Okrika
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Wellington, a customer of the bank the sum of N10 million above
the sum of N5 million approved for the customer in his account
no. 20932 with no security or collateral and thereby committed an
offence contrary to section 19(1)(a)(ii) of the Failed Banks Decree.” b

I have critically examined the evidence before the Tribunal
and as Mr Onwubuya rightly noted there is no evidence at
the trial to support this charge. The only mention of the
Charge was during cross-examination when the second c
accused replied as follow:–
“One of the Bank’s customers is Okrika Wellington. I did not
grant him N10 million without collateral. I did not grant him any
facility. It was the Head Office that granted him the facility. He
applied and it was approved when I was on leave and when I came d
back it continued since the tenure was still there. It is not true that
Head Office granted him N5 million and I granted him N10 million. I cannot remember how much was granted to him by Head
Office.”

e
Funny enough, there is even no mention whatsoever of
Count 14 in the prosecution’s address. In the circumstances,
I hold that the prosecution have failed to make out a case
against the second accused person on the allegations contained in Count 14 of the Amended Charge. The charge f
fails. Consequently, I find the second accused not guilty of
the offence as charged in Count 14 of the charge and discharge and acquit him accordingly.
The first accused is also charged in Count 15 of the g
Amended Charge as follows:–
“That you, Ejiofor A. Ezekwe (Now at large and outside the country) between 1st September, 1995 and 31st December, 1995 at the
A.C.B. Head Office whilst in the employment of A.C.B. in the h
capacity of Managing Director of the Bank issued Circulars to
Zonal Heads and A.C.B. Managers for fund mobilisation which
lead to fraudulent practices and causing the A.C.B. account with
CBN to be overshot by N698.66 million and thereby committed an
offence contrary to section 436 of the Criminal Code.”
i

Now section 436 of Criminal Code provides as follows:–
“Any person who, being a promoter, director, officer or auditor, of
a corporation or company, either existing or intended to be formed,
makes, circulates, or publishes or concurs in making, circulating,
or publishing, any written statement or account which, in any j
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material particular, is to his knowledge false, with intent thereby to
effect any of the following purposes:–
(a) to deceive or to defraud any member, shareholder, or creditor, of the corporation or company, whether a particular
person or not;
(b) to induce any person, whether a particular person or not, to
become a member of, to entrust or advance any property to
the corporation or company, or to enter into any security for
the benefit thereof;
is guilty of a felony and is liable to imprisonment for seven years.”

Mr Clarke has submitted on this count that the prosecution
must prove by evidence the act of deceit or element of defrauding any member, shareholder or creditor of A.C.B., and
that the evidence required must relate to credible evidence or
direct evidence of whoever has been deceived or defrauded
being a member, shareholder, or creditor of A.C.B. He argued that it was not enough for the prosecution to produce
a circular per se, but that they must go a step further to
show that the circular was made or circulated for the sole
purpose of deceiving or defrauding any member or creditor
of A.C.B. I agree with Mr Clarke that there is no evidence
to support the elements necessary to sustain the charge
contrary to section 436 of the Criminal Code. There is no
evidence that the making, circulating, or publishing of exhibits K1 to K8 was done with intent to deceive or defraud
any member, shareholder or creditor of A.C.B. There is
also no evidence before the Tribunal to show that the making, circulating, or publishing of exhibits K1 to K8 was done
with the intent to induce any person to become a member
of A.C.B., or was done with the intent to entrust or advance
any property to A.C.B. or was done with the intent to enter
into any security for the benefit of A.C.B. thereof. I
am therefore satisfied that the prosecution has failed to establish any case against the first accused person based on the
provisions of section 436 of the Criminal Code. The charge
therefore fails. I find the first accused person not guilty
of the offence as charged and discharge and acquit him
accordingly.
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The first accused is charged in Count 16 with causing “the
accounts of A.C.B. with CBN to be boosted to the tune of
N698.66 million by granting unauthorised credit facilities,
manipulation of A.C.B.’s accounts with CBN contrary to
sections 18 and 46 of the BOFID, section 19 of the Failed
Banks Decree and thereby committed an offence punishable
under section 23(4) of the Failed Banks Decree”. On this
count, I again agree with Mr Clarke that the prosecution
have failed to adduce the evidence upon which the Tribunal
can base a finding that the first accused person committed
the offences alleged in Count 16 of the Amended Charge.
There is no evidence before the Tribunal that the first accused person granted any credit facilities, not to mention
unauthorised credit facilities to anybody. There are also no
records presented to the Tribunal to enable it decipher how
the first accused person manipulated A.C.B.’s account with
A.C.B. and arrive at the conclusion that the first accused did
in fact manipulate the said account.
It is a well-established principle that a court must act on
direct evidence and where circumstantial evidence is accepted, such circumstantial evidence must be so mathematically accurate that it points to the one and only irresistible
conclusion that that person was the one responsible for the
offence for which he has been charged. Mere suspicion, no
matter how strong can never found a conviction in the absence of cogent and compelling evidence. (See Onah v. The
State (1985) 3 N.W.L.R. (Part 12) 236 and Atano v. Attorney-General Bendel (supra)). To ground a conviction based
on the allegations in Count 16 of the charge, the prosecution
must adduce cogent evidence linking the first accused with
the grant of the unauthorised credit facilities or manipulation
of A.C.B.’s account with CBN. They must also adduce
evidence of either a positive act or a negative omission on
his part, that resulted directly in the “accounts of A.C.B.
with CBN to be boosted to the tune of N698.66 million”.
The prosecution have failed to establish such evidence, consequently the charge fails. I therefore find the first accused
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a
person not guilty of the offence as charged in Count 16 of
the Amended Charge and he is discharged and acquitted.
Finally, the first accused person is charged in Count 17
b
with stealing the sum of N5.66 million belonging to the
Federal Government. As I stated earlier, there is no evidence
before the Tribunal to sustain a charge of stealing against the
officers of the A.C.B., and in particular, the first accused
c who was the Managing Director of A.C.B. The same reasoning, both in fact and law, applied in Count 2 of the charge is
also adopted in this count. Consequently, I find the first
accused person not guilty of the offence of stealing as
d charged in Count 17 of the Amended Charge. The first accused person is therefore discharged and acquitted on that
count.
That is the judgment of this Tribunal.
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Federal Republic of Nigeria v. Sabinus Asonye
Onuoha and another
FAILED BANKS TRIBUNAL, ZONE II, LAGOS
OPE-AGBE J
Date of Judgment: 20 AUGUST 1998

b

Suit No.: FBFMT/L/ZII/3C/97

Banking – Cheques – Cheque purchase – Cheque given c
immediate value against uncleared effect – Whether value
given qualifies as a loan, an advance of overdraft
Banking – Offences – Conspiracy to grant unauthorised
d
facility – Whether customer can be liable
Banking – Statement of Account or ledger cards – Status
and evidential value of same
Banking – Unauthorised facility granted to a customer by e
Bank official – Whether customer can be charged by bank
on account of grant
Dishonoured Cheques – Offences thereunder – Dishonoured
Cheques Offences Act Cap 102 Laws of the Federation of f
Nigeria, 1990 – Dud cheques – Ingredients of offence
Evidence – Statement of accused to Police – Evidence at
trial inconsistent with Statement – Attitude of Court thereto

g
Facts
The first and second accused persons were arraigned on a
count of conspiracy to commit a felony to wit: fraudulently
advancing various sums of money to a company called h
Franchal Nigeria Limited which maintained an account
operated solely by the second accused at Onitsha Branch of
the Nigeria-Arab Bank Limited and thereby committed an
offence contrary to and punishable under section 518(6) of
i
the Criminal Code. The first accused was charged in Count 2
with granting unauthorised credit facility in the sum of
N91,948,000 (Ninety-one million, Nine Hundred and Fortyeight Thousand Naira) to a company called Franchal Nigeria
Limited by granting immediate value prior to expiration of j
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clearing period of various cheques contrary to section
18(1)(b) of Banks and Other Financial Institutions Decree
No. 25 of 1991.
The second accused was charged on two counts (Count 3
and 4) of offence under the Dishonoured Cheques (Offences) Act by fraudulently inducing Nigeria-Arab Bank
Limited to part with the sum of N91,948,000 (Ninety-one
million, Nine Hundred and Forty-eight Thousand Naira) to
him by paying into the account of Franchal Nigerian Limited
three (3) cheques drawn on the account of Ocnogit International Nigeria domiciled at the Ajaokuta Branch of African
Continental Bank Plc which cheques were dishonoured
when presented for clearing contrary to section 1 Dishonoured Cheques (Offences) Act Cap 102 Laws of the Federation of Nigeria, 1990 and also the offence of corrupt
enrichment contrary to section 1A Recovery of Public Property (Special Military) Tribunal Decree, 1983 as amended
and punishable under section 13 of the said Decree.
The prosecution’s case was that the first accused was at the
material times to the charge the Branch Manager of the
Onitsha Branch of the Nigeria-Arab Bank Limited while the
second accused person was and still a customer of the Onitsha Branch of the Bank, the said customer of which the
second accused was the Managing Director was a company
named Franchal Nigeria Limited and it maintained current
account number 30163 at the Onitsha Branch of the Bank.
Evidence was led to the effect that two A.C.B. Ajaokuta
Branch cheques dated 2nd December, 1991 for N42,715,000
(Forty-two million, Seven Hundred and Fifteen Thousand
Naira) and 7th Decemeber, 1991 for N49,233,000 (Fortynine million, Two Hundred and Thirty Three Thousand
Naira) drawn on the account of Ocnogit International Nigeria, owned by the second accused, were deposited into the
account of Franchal Nigeria Limited. The two cheques were
already credited to the account of Franchal Nigeria Limited
and given immediate value notwithstanding that the cheques
were up country cheques and value returned unpaid because
the balance on the account they were drawn on was not
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enough to accommodate the cheques, it was also stated that
there was no cheque purchase facility in place at the material
time.
Both the first and second accused persons made a no case
submission which was overruled by the Tribunal and each of
them was therefore called upon to make their respective
defence. The first and second accused persons led evidence
on oath but called no witnesses.
The first accused person in his evidence stated that cheque
purchase arrangement had always been with the bank from
inception and therefore there was no need to seek head office approval for cheque purchase. The branch manager used
his implied authority and discretion to purchase cheques
from valid and utility customers. The second accused was a
valued customer introduced to him by his predecessor in
office. At no time was he queried for cheques purchase
including the two cheques relevant to the charge.
The second accused person on the other hand, stated that
he opened an account with the name Franchal Nigeria Limited with the Onitsha Branch of Nigeria-Arab Bank Limited
in 1990 and he enjoyed facilities of direct credit on his
cheques from the Bank, and that this was the understanding
with the Bank before he opened the account, because he
enjoyed such facility with other Banks – A.C.B. Ajaokuta
and A.C.B. Onitsha. He was charged 21% commission and
COT. The second accused further stated that he did not hold
any meeting with the first accused to defraud the Bank, and
that the facilities the first accused granted him were not
different from the facilities he was enjoying before the first
accused assumed duty at the Onitsha Branch of the Bank
and that he is not owing the Bank any amount. After the trial
the second accused was discharged and acquitted on Count
4, whilst first and second accused were convicted on other
counts.
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Held –
1. Cheque purchase by a bank is a form of direct credit
against uncleared effects. In the instant case, the first j
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accused contrary to the rules and regulations of the Bank
gave immediate value to the up country cheques paid by
the second accused prior to clearing period with which
the second accused took out the money on the account
and thereby granted direct credit or advanced money to
the second accused.
2. A cheque in strict sense is an order or request for payment. Until the cheque is honoured or cleared the
amount stated on it is not money.

3. Although the second accused not being an officer of the
Bank cannot grant any facilities to a customer by the Bank
d
but by his overdraft as had been shown in this case he can
conspire with an officer of the Bank to grant the facilities.
4. Ledger cards or Statements of Account are not methods
of proof and not a defence.
e
5. When a witness is shown to have made previous statement inconsistent with the evidence given by the witness
at the trial, the evidence at the trial should not only be
regarded as unreliable but the previous statement
f
whether sworn or unsworn does not constitute evidence
upon which the court should rely.
g

6. Where a person (second accused) in the instant case, is
charged under the Dishonoured Cheques (Offences) Act,
the prosecution must prove the following:–
(a) That the second accused person issued the cheques
mentioned in the charge.

h

(b) That the cheques issued by the second accused were
presented within three months.
(c) That the cheques were dishonoured.

i

j

(d) That the reason for dishonour of the cheques was
that the second accused had no money or sufficient
money in his account at the time of presentation of
the cheque.
Accused persons convicted.
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Judgment
OPE-AGBE J: By an amended charge dated the 11th August,
b 1997 the first and second accused persons Sabinus Asonye
Onuoha and Chief Francis Okwuchukwu Nzekwesi are
charged as follows:–
c
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Count 1
That you, Sabinus Asonye Onuoha, being a former Onitsha
branch manager of Nigeria-Arab Bank limited of No. 13,
Enugu Agidi Street, Omoba Phase II, Onitsha, Anambra
State and Chief Francis Okwuchukwu Nzekwesi of No. 14
Enugu/Onitsha Road, Nkpor, Onitsha, Anambra State between the 1st and 31st December, 1991 conspired to commit a felony to wit: that you fraudulently advanced various
sums of money amounting to N91,948,000 to a company
called Franchal Nigeria Limited which maintained account
no. 30162 operated solely by Chief F.O. Nzekwesi at the
Onitsha Branch of Nigeria-Arab Bank Limited, and that you
thereby committed an offence contrary to and punishable
under section 518(6) of the Criminal Code Cap 77 Laws of
the Federation of Nigeria, 1990, read together with section
3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994.
Count 2
That you, Sabinus Asonye Onuoha being a former Onitsha
branch manager of Nigeria-Arab Bank Limited, of No. 13,
Enugu-Agidi Street, Phase II, Onitsha, Anambra state between the 1st and 31st December, 1991 committed the offence of unauthorised lending to wit; that you fraudulently
extended unauthorised credit amounting to N91,948,000 to
a company called Franchal Nigeria Limited by granting
immediate value prior to expiration of clearing period to
cheques Nos. H/4373120 dated 2nd December, 1992 for the
sum of N42,715,000 and H/4373121 dated 7th December,
1991 for the sum of N49,233,000 drawn on the account of
Ocnogit International (Nigeria) domiciled at African Continental Bank Plc, Ajaokuta Branch, which cheques were
subsequently dishonoured after the said sums had been fully
drawn down and that you thereby committed an offence
contrary to section 18(1)(b) of the Banks and Other Financial Institutions Decree No. 25 of 1991 and punishable under section 18(2) of the said Decree.
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Count 3
That you, Chief Francis Okwuchukwu Nzekwesi of No. 14,
Enugu/Onitsha Road, Nkpor, Onitsha, Anambra State between the 1st and 31st December, 1991 committed an offence under the Dishonoured Cheques Act to wit; that you
fraudulently induced Nigeria-Arab Bank Limited to part
with the sum of N91,984,000 to you by paying into the account of Franchal Nigeria Limited, account no. 30162
solely operated by you, and domiciled at Onitsha Branch of
Nigeria-Arab Bank Limited cheque Nos. H/4 373120 dated
2nd December, 1991 for the sum of N42,715,000 and H/4
373121 dated 7th December, 1991 for the sum of
N49,233,000 drawn on the account of Ocnogit International
Nigeria, account no. 8162, solely operated by you and
domiciled at the Ajaokuta branch of African Continental
Bank Plc which cheques were dishonoured when presented
for clearing and that you thereby committed an offence contrary to and punishable under section 1 of the Dishonoured
Cheques (Offences) Act Cap 102 Laws of the Federation of
Nigeria, 1990.
Count 4
That you, Chief Francis Okwuchukwu Nzekwesi of No. 14,
Enugu/Onitsha Road, Nkpor, Onitsha, Anambra State between 1st and 31st December, 1991 committed the offence
of corrupt enrichment to wit; that you fraudulently induced
Nigeria-Arab Bank Limited to part with the sum of
N91,948,000 to you by paying into the account of Franchal
Nigeria Limited account no. 30162 solely operated by you,
and domiciled at Onitsha branch of Nigeria-Arab Bank
Limited, cheque Nos. H/4373120 dated 2/12/91 for the sum
of N42,715,000 and H/4373121 dated 7/12/91 for the sum
of N49,233,000 drawn on the account of Ocnogit International Nigeria, account no. 8162, solely operated by you and
domiciled at Ajaokuta branch of African Continental Bank
Plc which cheques were dishonoured when presented for
clearing and that you thereby committed an offence under
section 1A of the Recovery of Public Property (Special
Military Tribunal) Decree, 1983, as amended by Decree No.
33 of 1991 and punishable under section 13 of the said Decree read together with section 3(1)(d) of the Failed Banks
(Recovery of Debts) and Financial Malpractices in Banks
Decree No. 18 of 1994.
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The prosecution called five witnesses in proof of its case at
the close of which a no case submission was made on behalf j
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of the first and second accused persons and by a ruling dated
the 17th September, 1997, the no case submission was overruled and each of the first and second accused persons was
called upon to make his defence. Each of the first and second accused persons led evidence on oath but called no
witnesses.
The facts of the prosecution’s case as testified to by John
Emman Chinedu Akpazie (PW1) a chartered accountant
with the Nigeria-Arab Bank Limited (“NAB”) (hereinafter
referred to as “the Bank”) are that PW1 was the Head of the
Treasury Department. The first accused person at the material time to this charge was the branch manager of the Onitsha branch of the Bank while the second accused person was
and still is a customer of the Onitsha branch of the Bank; the
said customer of which the second accused person is the
managing director is a company named Franchal Nigeria
Limited and it maintains current account no. 30162 at the
Onitsha branch of the Bank.
PW1 was on 11th December, 1991 assigned to investigate
the account of Franchal Nigeria Ltd at the Onitsha branch of
the Bank. The Managing Director (“MD”) of the Bank gave
PW1 the assignment and it was a follow up to another investigation concluded at the African Continental Bank (A.C.B.).
At the Onitsha branch of the Bank PW1 found from the
customer’s ledger card that the account was carrying a debit
balance of about N4.5 million. On further investigation PW1
saw that there were two high or big value A.C.B. Ajaokuta
branch cheques dated 2nd December, 1991 for N42,715,000
and 7th December, 1991 for N49,233,000. The two cheques
drawn on the account of Ocnogit International Nigeria were
deposited into the account of Franchal Nigeria Limited. The
second accused person owns the company Ocnogit International Nigeria. The two cheques A.C.B. Ajaokuta bank
cheques dated 2nd Decemeber, 1991 for N42,715,000 and
7th December, 1991 for N49,233,000 were tendered and
admitted in evidence as exhibit “A–A(1)”. PW1 stated that
he saw that the two cheques were already credited to the
account of Franchal Nigeria Limited and given immediate
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a
value notwithstanding that the cheques were up country
cheques and value should not have been given until they
were cleared. There are clearing rules for cheques and
cheques within the locality could be cleared within five b
working days.
For regional and up country cheques the maturity period is
between fifteen and twenty-one working days. PW1 stated
that the Onitsha branch of the Bank gave value to the
cheques – exhibit “A–A(1)” before the processes of clearing
were concluded that is, the account was credited and value
was given to the cheques; he reversed the two cheques and
added the N4.5 million debit and everything came up to
about N96 million debit balance. This means that the customer had already taken the money and he did this by issuing several cheques to suppliers from 2nd December, 1991
and 3rd December, 1991 and by 13th December, 1991 about
one hundred and twenty cheques were issued out amounting
to about N100 million. The said NAB cheques were tendered and admitted in evidence as exhibit “B–B(1)–(120)”.
A schedule of exhibit “B–B(1)–(120)” with dates, cheque
number, the payee and the amount on each cheque was tendered and admitted in evidence as exhibit “C–C(1)”. PW1
stated that at the end of the clearing period the two cheques
exhibit “A–A(1)” were returned because the balance on the
account they were drawn on were not enough to accommodate the cheques. As a result of efforts made by the second
accused person he paid the value of the first cheque by paying in about N43 million.
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PW1 submitted Report on his investigation. The Reports h
on the Special Investigation on Onitsha Branch account no.
30162 Franchal Nigeria Limited was tendered and admitted
in evidence as exhibit “D–D(1)–(3)”; as at the time of the
i
report N40 million was outstanding on the principal.
Cross-examined by learned Counsel for the first accused
person PW1 stated that the signature of the first accused
person is not on all the cheques exhibit “B–B(1)–(120)”; that
there is a system where banks purchase uncleared cheques j
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a
but it is subject to approval by the Head Office, if approval
is not given by the Head Office it becomes illegal because
the policy has been stopped; that cheques referred to at page
b 16 of exhibit D are cheques the customers lodged in to settle
the overdrawn position on the account and the cheques are
different from the cheques he went to investigate; that it is
not true that he met a credit of about N13 million in the
c personal account of the second accused at A.C.B., Ajaokuta,
he was told how much the amount was but no bank will
allow you into the account of its customer.
Cross-examined by the learned Counsel for the second acd cused PW1 stated that the second accused paid back the N42
million gradually during the duration of the investigation.
Kingsley Amechi (PW2) a banker and chartered accountant, the branch manager of the Onitsha branch of the Bank
e (NAB) in his testimony stated that he was the manager in the
Central Accounts Office of the Bank in its Head Office in
Lagos. The procedure of cheques purchase in the Bank as at
1991 was that there must be prior approval at the Head Off fice just as granting of loans. Every credit application and or
for a loan must be supported by an application written by the
customer who must be a current account holder, the application must be supported by statistics which include the date
g the account was opened, the name of the applicant – an
individual or a company – the statistics must show turnover
on the account, it should include three years audited financial statement and ratio analysis. PW2 stated that from the
audited account, important ratios are worked out and they
h
are used by management to decide whether to grant the loan
or not and the application must be routed through the area
office who will after their initial analysis pass it to the Head
Office credit committee to approve.
i
PW2 stated that his observation on Franchal account was
that it was classified lost, that is, an account that is hopeless,
he observed this when he took over the Onitsha branch. The
branch reviewed the portfolio of the loans and advances on
j a monthly basis and make reports to the Head Office and
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a
for the quarterly review he found that there were no repayments going into the account, only interest charges were
being debited monthly. PW2 stated that he went into the root
and found out that two cheques amounting to about N91 b
million were given credit before the mandatory period, that
the former manager the first accused person gave the credit.
The statement of account of Franchal Nigeria Limited from
2nd May, 1990 to end of May, 1997 and the ledger were c
tendered and admitted in evidence as exhibits “E–E(ix) and
F”. The account as at the end of May, 1997 has a debit of
about N119 million net but there has been a recovery of N58
million.
d
Cross-examined by learned Counsel for the first accused
person PW2 stated that a branch manager has power to lend
money based on approval of the Head Office; that there are
rules and regulations for lending money irrespective of the e
status of the borrower, the same yardstick will be used in
granting the loan. PW2 stated that the first accused was
appointed on 21st September, 1991 and he took over as
manager of Onitsha branch on 21st September, 1991.
f
PW2 identified some cheques which were deposited not
purchased and given value before the first accused became
manager of the Onitsha branch of the Bank, that as at that
time up country cheques require twenty-one (21) working
days and local cheques require five (5) working days before
value is given to them and looking at the statement of account one can say whether it is a local cheque or up country
cheque, that until clearing period expires, the branch manager is not to give value; that cheques paid in on 28th
March, 1991 cannot be given value that date, but more then
twenty cheques were issued on same 28th March, 1991, that
on 4th April, 1991 a cheque for N200,000 was paid in and
many cheques were issued thereafter and on 5th April, 1991
the entry shows CHW, that is, the N200,000 paid in on 5th
April 1991 was returned same date, according to PW2 this is
very unusual, thereafter there were up to seventeen (17)
debit entries, that in banking before a debit entry is made
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there must be a credit, that when a debit is made, it means
money is being removed from the account and a credit entry
means putting money into the account depending on whether
it is money or cheque. Still under cross-examination by
learned Counsel for the first accused person, PW2 stated that
on 9th April, 1991 on exhibit “F” there was a cheque deposit
of N250,000 and there followed debit entries from same date
till 16th April, 1991, that on 12th April, 1991 a cheque for
N55,000 was paid in, there followed many withdrawals until
they paid in N350,000 on 29th April, 1991; that there were
many withdrawals from that date till 30th April, 1991 when
a cheque for N290,000 was paid in and on same 30th April,
1991 the sums of N280,005 and N290,000 debit entries
through either cash or cheques withdrawals were made.
PW2 stated that pages 22 and 23 of exhibit “F” the pattern
was the same. On 17th May, 1991 there was an entry of
cheque deposit of N350,000 and on same date there were
debit entries, on 28th March, 1991 there was debit entry of
N280,000. On 31st May, 1991 there was a cheque deposit of
N650,000 and on same date there were debit entries until 6
June, 1991 which means that the branch manager gave value
before the cheque was cleared. PW2 agreed with learned
Counsel that the first accused person was not the manager of
the Onitsha branch of the Bank throughout the period referred to above. PW2 was shown page 44 of exhibit “F” and
exhibit A–A(1) and he stated that entry on 31st December,
1991 of page 44 of exhibit “F” and the amounts on exhibit
A–A(1) total N91,948,000; that the two cheques were returned and debited to the account but before it was debited
the balance on the account was N129,780,676.52 credit. The
balance as at 31st December, 1991 was N37,832,676.52 and
after the two cheques were debited the account was not in
credit.
PW2 stated that there must be something wrong with the
entry of N129,780,676.52 credit; that if one looks at page 43
of exhibit “F” after the debit entry of N10,168,061, the next
entry is N34 million credit and this N34 million is duplicated on page 44 it cannot be taken twice, that there are four
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a
debits which are in two places but they were ignored in page
43 and the balance carried forward should have been
N95,909,280.46 debit and the figures from N34 million
downwards should be ignored and discountenanced. PW2 b
stated that with the returned cheques of N91 million plus
exhibit A–A(1) if this sum is added to the N95,909,208.46
we have a sum of N190 million debit not credit.
PW2 agreed with the learned Counsel that exhibit “F” has c
been in the Bank’s custody until he (PW2) produced it in the
Tribunal when he testified, that the word ‘CF’ at page 43
means carried forward; that it was the first accused who
prepared exhibit “F”; PW2 agreed that he tendered exhibit d
“F” voluntarily, that exhibit A–A(1) are not personal
cheques, that the issuer of the cheques is not a limited liability company but a registered business name, that when entry
of 31st December, 1991 was made on exhibit “F” the first e
accused was not on suspension. PW2 disagreed with the
learned Counsel that the balance on exhibit “F” is N37 million credit.
Cross-examined by learned Counsel for the second ac- f
cused PW2 stated the balance as at 31st March, 1993 on
exhibit “E–E(x)” is N58,613,370.86 debit; that the last figure on page 48 of exhibit “F” is N48 million and that is the
first figure in exhibit “E” and the figure of N37 million is g
not correct. PW2 disagreed with the learned Counsel that as
at the time the second accused was operating his account he
has a revolving guarantee that he did not have a loan from
the Bank, that he is not aware of any guarantee by the second accused, he disagreed that the total amount of N129 h
million is credit balance.
PW2 stated that at page 43 of exhibit “F” the lodgement on
19th December, 1991 and the credit for 18th December,
i
1991 was N520,000, the next credit on 20th December, 1991
is N2 million and so on till 31st December, 1991, that the
credit as at 31st December, 1991 was N129,780,676.52
and that all those cheques, credits were returned unpaid;
that it was an agreement between the first accused and the j
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Inspector, they wanted to balance the account for the year
and that the cheques came back unpaid the next week and as
at 31st December, 1991 the balance was N37 million.
Michael Dele Fayemi (PW3) occupation banking and Head
of Retail Banking Department of the Bank (NAB) testified
that he joined the Bank in October 1984. Before then he was
in the National Assembly as a parliamentarian, that he
knows the first accused person. PW3 stated that purchasing
of cheques in the Bank (NAB) is giving direct credit on a
cheque lodged into a customer’s account but not yet cleared,
in a sense it is a credit facility, and to grant a credit facility,
a branch manager needs the authority of the Head Office and
to do this according to PW3 the branch manager has to formally process the application of the intending borrower, the
customer to the Head Office of the Bank through the Zonal
or Area office to which that branch reports, that is the immediate supervisory body of that branch; that the requirements must be provided by the intending customer borrower
amongst which are:–
(1) there should be the customer’s application requesting
for the loan or overdraft facility or granting facility
for uncleared effect;
(2) the manager must see that the security is in place
such as certificate of occupancy, conveyance, a
guarantee, certificate of incorporation, memorandum
and articles of association where the borrowing
power of the company is spelt out; a three years audited balance sheet of the company or management
account for three years or the commitment of the directors by way of filing the director’s funds; if an individual there is need to see the financial statement
of that individual and the cash flow analysis of the
borrower or intended borrower whether corporate or
individual must be included.
PW3 stated that the branch manager will then look into the
account of the customer with the required data, this will
include the turn over for a period of time, all these will be
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a
collated and the manager will appraise the application for
the consideration of the Head Office and when doing that he
must put into consideration the integrity of the customer.
PW3 stated that there are records to confirm that when the
first accused was the branch manager at the Onitsha branch
that not only was he aware but he knew the procedure and as
he earlier explained for granting fresh credit because he was
involved with the grant of N1.33 million facility to one
Kaneson Nigeria Limited. The first accused person put up a
write up, he cited the properties pledged as security and he
recommended the application and based on that the management granted the application. In another instance there
was an application for renewal and enhancement of the
facility. PW3 stated that the predecessor of the first accused
started it up and based on that the application was granted
for the enhanced facility for the company Associated Drug
Nigeria Limited. PW3 stated that expired facility was
N500,000 but it was renewed and enhanced to N1 million
and on that account the first accused ensured the perfection
of the security was done by the Bank’s Secretary. The
documents for the two companies were tendered and admitted in evidence as follows:–

b

c

d

e

f

Memo Nigeria-Arab Bank Limited on application for renewal of
O/D facility was tendered and admitted in evidence as exhibit “G–
G(7)”. Pre-facility Inspection Report on Ikenga Hotels Limited, g
Abakaliki was tendered and admitted in evidence as exhibit “H–
H(5)”.
Manual of the Bank which PW3 likened to the Holy book of the
Bank to which all officers of the Bank have access by way of circulars, seminars and meetings to renew what they already know h
and must comply with was tendered and admitted in evidence as
exhibit “J”.

PW3 stated that there was irregular lodgements and withdrawals against uncleared effects in Franchal Nigeria Limi
ited involving the sums of N49,233,000 and N42,750,000,
the cheques were not yet cleared when cheques were honoured against them without Head Office approval and the
cheques were eventually returned unpaid by the paying bank
j
A.C.B., Ajaokuta.
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The cross-examination of the witness by both learned
Counsel for the first and second accused persons did not
elicit any facts materially contrary to the examination in
b chief of the witness.
Essien Umoren (PW4) Superintendent of Police attached
to the Failed Banks Enquiry No. 255, Muri Okunola Street,
Victoria Island testified that following the complaint by
c
NDIC of fraudulent financial Malpractices against the first
and second accused persons, the accused persons were arrested. In the case of the second accused person he was in
the custody of the Presidential Task Force, Victoria Island
d and on 15th August, 1996 he was released to Team 6 of the
Failed Banks Enquiry. He was acquainted with the complaint against him and volunteered statement which was
recorded by one Mr Benjamin Eleonu, ASP, a member of
e team 6, after he charged and cautioned the second accused
person. PW4 stated that he later read over the statement to
the second accused person and the second accused said he
volunteered the statement. The second accused’s statement
f was tendered and admitted in evidence as exhibit “K–K(i)–
(viii)”.
PW4 stated that on 16th September, 1996 the first accused
person was brought to Lagos from Onitsha, Anambra State,
g he too was acquainted with the complaint, he was charged
and cautioned and he volunteered statement which was duly
obtained by Sergeant Eworo, he was brought before him
as the leader of team 6 and he read over the statement to
him and first accused admitted making the statement.
h
The statement was tendered and admitted in evidence as
exhibit “L”.
i

j

Cross-examined by learned Counsel for the first and second accused persons PW4 stated that at the time of the incident the first accused was the branch manager of Onitsha
branch of the Bank and the second accused was a customer
of the bank. The second accused did not borrow money from
the Bank; the rules were not obeyed and the rules are common knowledge according to what CBN says. PW4 stated
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a
that he knew that about N41 million was recovered from the
second accused, he is not aware that the Bank has since then
recovered another N58 million, he is aware that the Bank
recovered N18 million or thereabout belonging to second b
accused from Ekene Dili Chukwu; he is aware of proposals
made between the second accused person and the Bank, that
from investigation second accused was enjoying credit facility even before the first accused came to the Onitsha branch; c
that he came to know that several of the vehicles of the
second accused were seized at Milverton Road by the Monitoring Unit of the Presidential Task Force but he did not
investigate it; he is aware that the bank took the second d
accused to Onitsha High Court to recover balance of loan
given to the second accused and they got judgment. Under
re-examination PW4 stated that he is not aware of any recovery made as a result of the judgment.
e
Paul Ndubuisi Onyebi (PW5) a Legal Practitioner working
with the Bank (NAB) since February, 1992 corroborated the
evidence of PW1, PW2, PW3 and PW4 on exhibit “A–A(1)
how direct credit was granted on the cheques with the
f
branch authority which is not the normal procedure and
when the Head Office got wind of what happened how an
inspector was despatched who submitted a Report. PW5
stated that since then the Bank has been trying to recoup its
losses. The second accused tried to ratify the unauthorised g
lending and also gave to the Onitsha branch of the Bank
three documents relating to properties in Onitsha and its
environs. The first accused was in charge of the Onitsha
branch throughout that period. PW5 stated that the docu- h
ments not having been registered do not confer title even on
the second accused person. The documents Deed of Assignment dated 29th November, 1991 unregistered but accompanied by a customary right of occupancy registered as
i
No. 92 in Volume 1284 at the Land Registry in Anambra
State and Memorandum recording sale of land stamped but
the two documents not registered were tendered and admitted in evidence as exhibits M–M(3), N–N(1) and O–O(1).
PW5 stated that the Bank later heard that the second accused j
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was selling the same properties he wanted to pledge to the
Bank through the same people that purported to sell the land
to him. The Bank made the discovery through the Bank’s
Solicitor in Onitsha one C.J. Asiegbu and Co by their letter
dated 23rd September, 1993 tendered and admitted in evidence as exhibit “P”.
Cross-examined by learned Counsel for the accused persons PW5 stated that the three documents “M–M(3), “N–
N(1)” and “O–O(1) are in the possession of the Bank, that
the properties are encumbered but not by the Bank, that
second accused does not have any title on them and so he
cannot give what he does not have, that there is a personal
guarantee of second accused, that he does not know that N18
million was recovered by the Bank from Ekene Dili
Chukwu, that he is aware that the Fraud Unit at Milverton
Road, Ikoyi first investigated the case when they recovered
“J” Fives vehicles, peugeot cars, trailers and tippers, the
vehicles were never returned to the second accused person,
they were auctioned; that he does not know how much was
realised from the sales but the amount realised was very
meagre because the vehicles were old and could be described as scraps, that he does not know that the vehicles
were brought by the bank’s staff, the police, their girlfriends
etc, that he is not aware that the export proceeds were domiciled in the Bank, he could not confirm that three hundred
pounds sterling (£300) was received on the export proceeds.
Under re-examination PW5 stated that the personal guarantee was after the unauthorised lending.
At the close of the prosecution’s case and the overrule of
the no case submissions the first accused person led evidence in defence of the charge.
Sabinus Asonye Onuoha (DW1) a banker who joined the
Bank (NAB) on 4th January, 1973 testified that he went
to the Onitsha branch of the Bank on 16th September, 1991
he took over from one Mr Paul Ojekwe. His first assignment
was to appraise the branch and write a progress report.
Copy of the Report and the reply from the Head Office
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a
was tendered and admitted in evidence as exhibits “Q–Q(e)”
and “R”.
The first accused stated that he has never seen exhibit “J” b
operations manual of the Bank, that he saw it for the first
time in this Tribunal when it was tendered, that the Bank is
guided by circulars admitted as exhibit “S–S(a) and S(b)
circular dated 18th February, 1983 and another memo on c
End of Year Account dated 3rd December, 1990 admitted as
exhibit “T–T(a) and T(b)”.
The first accused stated that cheque purchase means buying a customer’s credit instrument e.g. cheque and giving the
customer money while the cheque is cleared, that right from
the time of the Jordanians the original owners of the Bank,
they have been buying cheques, it is a product of the Bank
and the policy survived the indigenisation policy of the
Federal Government up to date, that they do not have to seek
Head Office approval for cheque purchase, the branch managers use their implied authority and discretion to purchase
cheques from valid and utility customers only, that no reference was made to the operational manual in any of the circulars he has received because it is not existing. The first
accused stated that the second accused is one of the valued
customers introduced to him by Mr Paul Ojekwe and he
operates Franchal Nigeria Limited account no. 30162 in the
Onitsha branch of the Bank. Photocopy of papers the said
Mr Paul Ojekwe handed to him on second accused as a
valued customer was tendered and admitted in evidence as
exhibit “U”. The first accused stated that he inherited 2,533
customers from Mr Paul Ojekwe out of which sixteen (16)
of them are listed in exhibit “U” as valued and utility customers and each of them enjoyed one facility or the other,
that when he came to the Onitsha branch and before he took
over, the branch was purchasing the cheques of Franchal
Nigeria Limited, when the company pays in the cheque
today it takes the proceeds before clearing; that in exhibit
“F” apart from the cash deposit every other deposit was
cheque purchase before he came to the branch referred to
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exhibit “T” paragraph 13 and stated that it did not require
prior approval from the Head Office for cheque purchase;
that the bank makes bank charges at the ruling interest rate
for cheque purchase, that it is a rule that when a cheque is
purchased it is clearly marked cheque purchase on the teller
and a copy of the teller with the schedule and the debit are
sent to the Head Office Central Account Department and all
the cheques purchased during his period were sent to the
Head Office and there was no time the Head Office wrote
back to say he was doing the wrong thing. The Bank’s tellers dated 9th December, 1991 and 3rd December, 1991 for
the sums of N49,233,000 and N42,715,000 were tendered
and admitted in evidence as exhibit “V–V(1)”; that there
was no manual circulars barring him as a branch manager
from purchasing cheques, that his signature alone cannot
approve one kobo leaving the bank, that he did not sign
some of the cheques in exhibit “B” series, that it is the duty
of the current account officer or savings account officer to
see that entries go into the ledger and he did not personally
make any entries into the ledgers at all material times; that
he would not as manager have signed the cheques if any
thing was amiss or if his attention was drawn to it; that if a
cheque is paid in by a customer the procedure of the bank is
to credit the customer direct same day with the value of the
cheque, this is still the custom till today.

Ledger Cards for Port-Harcourt and Oregun branches
where similar procedure was adopted was tendered and
admitted in evidence as exhibits “W” and “X”, that exhibits
h “W” and “X” were operated in the same manner as the
ledger in this case, there is no suspense account in the Bank
where cheques of that nature are put in until they mature.
i

j

The first accused stated that he sent exhibit A–A(1)” to the
Head Office and it was acknowledged on 11th December,
1991 and 16th December, 1991 respectively and he was
never queried. The first accused stated that the cheque for
N42 million has actually been paid to the Bank also diverse
amounts have been paid by the second accused to the Bank,
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that it is not true as stated by PW1 that purchasing of
cheques is illegal. Operational memo from the Head Office
on how a cheque should be cleared was tendered and admitted in evidence as exhibit “Y–Y(1)” photocopy of circular b
dated 13th October, 1988 from the Bank to all branches and
departments – Amendment to our clearing cheques system.
PW1 stated that exhibit “A–A(1)” were outward clearing
cheques and he led evidence on the procedure for paying
such cheques and in this case it was that when the first
cheque got to the Head Office, PW1 took the cheque to
Ajaokuta A.C.B. on 11th December, 1991 for special clearing but the cheque was not marked for special clearing and
CBN had barred special clearing long before that period and
A.C.B. Ajaokuta refused payment on the grounds that the
cheque should be channelled through normal clearing hence
they inscribed on the cheque “Effect represent, Effect uncleared”. The second cheque was also taken in the same
manner to A.C.B., Ajaokuta by PW2 on 16th December,
1991, it was also marked “Represent, Effect Uncleared”.
Commenting on the endorsement on exhibit “A–A(1)”
“Payment Stopped” the first accused stated that A.C.B.
Ajaokuta marked it with the consent of the drawer. The first
accused stated that exhibit “A–A(1)” were not presented
through normal clearing; all the cheques of the second accused before exhibit “A–A(1)” were cleared through normal
clearing and he has no history of any cheque being returned
on that account. PW1 stated that the cheques should not
have been sent through special clearing at all because the
cheques were bought for 21 working days and the customer
paid for it.

c
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The first accused stated that a loan is a facility granted to a
customer with prior Head Office approval which is backed
i
up with security. When the amount is granted to the customer immediately, if utilised by customer, the customer’s
account goes into red. Generally in the bank such loan is
referred to as syndicated loan according to the first accused;
but in the case of cheque purchase the customer’s account is j
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a
not thrown into red, the Bank charges him for the clearing
period he should have waited and the customer uses his
money in style and his account could continue running like
b that without the account running into red. Documents from
the Head Office which the first accused stated classifies this
loans as different – photocopies of memos dated 3rd December, 1990, 20th December, 1989 and 1st November,
c 1988 to All Branches were tendered and admitted in evidence as exhibits 5–5(1)–(2), 6–6(1)–(2) and 7–7(1)–(2).
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The first accused referred to exhibit 5 paragraph 3 Loans
and Advances and stated that they are those facilities which
the branch must get prior approval from the Head Office
before drawdown. It could be term loans for 3, 6 or one year
duration and interest on it is charged according to utilisation
and it could be renewable at expiration. The first accused
stated that exhibit 5 paragraph 13 cheques purchased for
payment enjoys another heading because it is accommodation within the period of clearing only and interest on it is
taken up-front and it does not overdraw the customer’s account ab initio. The first accused stated that the motivation
for purchasing cheques primarily is from Head Office and it
was a time of deposit expansion and increase in profit which
they forced the branches to ginger up their marketing strategies, exhibit 8–8(1)–(6) but he could not respond to it because on 4th January, 1992 the management team of Onitsha
branch was given a letter of suspension, that it is the same
AGM Finance who cleared the cheques and received the
proceeds that wrote exhibit 8–8(1)–(6), that it was an after
thought.
The first accused led evidence on his meritorious service in
the Bank for twenty years where he rose from position of a
clerical officer to that of a manager. I shall refer to answers
given by the first accused under cross examination as the
issues present itself.
Chief Francis Okuchukwu Nzekwesi (DW2) contractor
testified that he opened an account with the name of
Franchal Nigeria Limited with the Onitsha branch of the
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Bank (NAB) in 1990 he enjoyed facilities of direct credit on
his cheques from the Bank. This was the agreement before
he opened account with the Bank because he enjoyed such
facility with other banks – A.C.B., Ajaokuta and A.C.B.,
Onitsha. He is charged 21% commission and COT. The
second accused stated that he did not hold any meeting with
the first accused to defraud the Bank, that the facilities the
first accused granted him were not different from the facilities he was enjoying before the first accused assumed duty at
the Onitsha branch of the Bank. The second accused narrated how he opened the account with N500 (Five Hundred
Naira) and later withdrew N400 (Four Hundred Naira)
by the use of voucher because the cheque was yet to come
from Lagos. second accused identified exhibit “A–A(1)”
as the two cheques he issued, that PW1 asked him to stop
the cheques and pay all the money direct to the Bank, that
COT is too much, that is why he stopped the cheque and he
paid the money directly to the Bank; that before he issued
exhibit “A–A(1)” there has not been any trouble arising out
of this type of transaction and he has transacted over N15
million (Fifteen million Naira) out of this type of transaction
with the same bank and it took 21 days for this type of upcountry cheque to clear but the 21 days clearing period has
not passed before the trouble on exhibit “A–A(1)” started.

b

c
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g
Shown exhibit E–E(X) statement of account the second
accused stated that he made further payments, he is not
owing the Bank. The second accused stated that when he
paid in exhibit “A–A(1)” he had enough money in his ac- h
count, when he went with PW1 to Ajaokuta he had N129
million in A.C.B. Ajaokuta, he is not owing the Bank as
stated in exhibit “F” pages 31–34, from 18th December,
1991 to 1st July, 1992 he made a total payment of
i
N149,947,745; that there were some reversals at page 33 of
exhibit “F” from 7th December, 1992 to 20th December,
1992 the total reversals amounted to N91,225,000; that the
reversed cheques were not returned to him and if the amount
of N91,225,000 is removed from what he paid the balance j
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will be N58,722,745. The second accused stated that there
were other payments he made which were not in exhibit “F”
like N7 million vide Union Bank of Nigeria Limited cheque
and payment voucher No. 001693 which PW1 acknowledged receipt of, exhibit 11–11(1); other payments are
through A.C.B. Ltd Ajaokuta cheque for N13,300,000
statement of account exhibit 12–12(1), that the teller with
which these sums are paid are with PW1. Ocnogit International Nigeria statement of account with A.C.B. Ltd. Ajaokuta and A.C.B. Ajaokuta cheque for N20,700,000 admitted
as exhibit 13–13(1); that the teller with which it was paid is
with PW1 and the total of the three sums is 41 million and if
added to N58,722,745 the total is N99,722,745 and if the
amount of N91,948,000 on exhibit “A–A(1)” is subtracted
from N99,722,745 he has a balance of N7,774,745 in his
favour. The second accused stated that what it means is that
the bank is owing him; that money from other sources had
gone into the Bank in that the Bank sold his vehicles seized
by the Bank which were with the police at 13 Milverton
Road, Ikoyi, Lagos; that the grand total of the vehicles is
N16,404,781 the money is with the Bank as per exhibit 14,
that an unknown buyer came with a draft for N12 million
with promise to pay the balance later but the Bank refused.
The Bank also collected 1050 prayer mats valued N13,000
each at Kaduna total value N13,650,000, he intended to send
the prayer mats to Saudi Arabia, that proof of collection of
the praying mats by the Bank is with one Alhaji Kabaran
from whom he collected the mats, the man is not in town
when he comes he (second accused) shall collect the proof
from him; that the grand total the Bank is owing him is
N37,829,586. The second accused testified on the reversed
cheques vis-à-vis exhibits “B” series, “E” series, “D”, “F”,
11, 12, 13 on some amounts he stated he had paid. I shall
where necessary refer to his answers under crossexamination.
As earlier stated both learned Counsel filed written addresses into the Tribunal and also exchanged same with
themselves.
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On Count 1 which charged conspiracy contrary to section
518(6) of the Criminal Code, learned Counsel for the second
accused submitted that the prosecution has not proved the
essential element of conspiracy from the evidence adduced by
it before this Honourable Tribunal in that the prosecution has
failed to prove any agreement between the two accused persons to carry out a common design or any chain conspiracy as
enunciated in the case of State v. Bello (1989) 1 C.L.R.N. 370
at 377 G–H which referred to the case of Oyediran v. The
Republic (1967) N.M.L.R.. 122 at 127 and submitted that
none of the five prosecution witnesses gave any testimony of
any agreement between the second and the first accused
persons or any other person nor could agreement be inferred,
that for the prosecution to succeed in a charge of conspiracy
the proof has to be beyond reasonable doubt which burden
the prosecution has failed to discharge; that the charge of
conspiracy in Count 1 is not directly against the second
accused person; that the charge did not allege the second
accused person to have conspired with the first accused or
any other person whatsoever.
In his written address on Count 1 the learned Counsel for
the first accused person submitted that throughout the totality of evidence there is nothing to show there was meeting
between first and second accused persons to do unlawful act;
that what was done was a lawful act; that the cheques of the
second accused were purchased in the ordinary course of
banking business, a facility he was enjoying referred to the
case of R v. Cooper and Compton (1947) 12 Cr. App. R and
submitted that the courts in Nigeria like the court of Criminal Appeal in this case have deprecated the practice including a count of conspiracy to commit an offence in an
information as well as a count for actually committing it,
where the evidence to support the two counts is the same,
that there is nothing unlawful in what the first accused has
done, everything he did flowed from ordinary course of
banking referred to the case of Balogun v. Police (1953) 20
NLR 148 and R v. Essege and others (1962) 1 All N.L.R.
10.
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In his written address the learned prosecuting Counsel
submitted that Count 1 is a charge of conspiracy against the
first and second accused persons under section 518(6) of the
b criminal code, the ingredients of the offence are:–
(i) conspiracy to commit an act;
(ii) the act must be unlawful referred to the case of:–
c
(i) Enahoro v. The Queen (1965) All N.L.R. 132
where it was held that there must be common
intention between two or more persons to
commit an offence and that such common intention must be manifested by an act;
d
(ii) Godwin Daboh v. The State (1977) All N.L.R.
146 where it was held that such overt act could
be in the nature of circumstantial evidence;
e
(iii) Njovens v. The State (1993) N.S.C.C. 257 that
bare engagement and association to an unlawful act amounts to conspiracy.
Learned Counsel referred to the evidence of PW1, PW2,
PW3, exhibit “L” statement of the first accused to the police
on account number 30162 in the name of Franchal Nigeria
Limited operated solely by the second accused, an account
which he knew was not properly opened in the sense that
g there were no particulars of directors of the company (CO7),
no Board Resolution to open the account, the signature
mandate stamp in the records of the Bank and the memorandum and articles of association of Franchal Nigeria Limited
h submitted to the Bank has error in the name of the company
and yet the first accused went ahead to extend unauthorised
credit to the second accused without first correcting the
anomalies, that the second accused approached the first
accused with two upcountry cheques – exhibit “A–A(1)” –
i
signed by the second accused and the first accused granted
immediate value to the cheques without further ado, that
these events show an unequivocal circumstantial evidence
capable of no other conclusion than the existence of a comj mon intention between the accused persons to commit an
f
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unlawful act i.e. unauthorised lending contrary to section
18(1)(b) of the Banks and Other Financial Institutions Decree No. 25 of 1991 (“the BOFID”).

b

Section 518(6) of the Criminal Code charged in Count 1
provides as follows:–
“Any person who conspires with another to effect any of the following purposes:–
c
(6)

to effect any unlawful purpose is guilty of a misdemeanour,
and is liable to imprisonment for two years”.

Both learned Counsel for the accused persons laid much
emphasis on the fact that none of the prosecution witnesses
gave evidence of any agreement between the accused persons. It should be noted however that circumstantial evidence
can prove a case beyond reasonable doubt. Indeed it is often
said that witnesses can lie but circumstances do not, so in that
sense circumstantial evidence affords better proof beyond
reasonable doubt. (See case of Clark v. The State (1986) 4
N.W.L.R. (Part 35) 381 at 394F–G). It is also not necessary to
prove that the accused persons met to concoct the scheme
which led to the granting of the unauthorised advances. It has
been held that the essential ingredient of the offence lies in
the bare engagement and association to do an unlawful thing
which is contrary to or forbidden by law, whether the thing
be criminal or not, whether or not the accused persons have
knowledge of its unlawfulness. In the case of Peter Eze v.
The State (1992) 7 N.W.L.R. (Part 251) 75 at 88B–C it was
stated that conspiracy is a matter of inference deduced from
certain acts of the parties – accused – done in pursuance of
an apparent criminal purpose in common between them.
(See the cases of Haruna and others v. The State (1972) 2
All N.L.R. 302 and Mumuni and others v. The State (1975) 6
S.C. 79 referred to in Eze’s case (supra)).

d

e

f

g

h

i

It is a fact that before the first accused resumed duty at the
Onitsha branch of the bank as the branch manager the second accused had been enjoying direct credit facility on uncleared effects in spite of the anomalies inherent in the j
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a
account which was not properly opened although there is no
evidence before this Tribunal that proper procedure for
granting such facility was not followed by the former branch
b manager. If it was not, all it means is that the conspiracy
existed before the first accused got to the branch and
he continued with it. It has been held that if a conspiracy
is already formed, and a person joins it afterwards he is
c equally guilty. (See Daboh and another v. The State (1977)
5 S.C. 197 at 222). When a bank purchases cheques on
uncleared effect, how does one classify that exercise in
banking parlance? Is it granting the customer a loan, an
d advance, overdraft, credit or it has no term to describe the
exercise as could be gathered from the evidence of the first
accused person.
According to PW1 there exists a system whereby banks
e purchase uncleared cheques but it is subject to approval by
the Head Office, if approval is not given it becomes illegal
because the policy has been stopped.
PW2 in his evidence stated that the procedure of cheque
purchase as at 1991 in the Bank was that there must be prior
approval at the Head Office just as granting of loans and he
narrated the procedure as earlier indicated in his evidence in
this judgment. It should start with the written application of
g the customer, appraisal by the branch to the Head Office for
approval. PW3 in his evidence stated that giving direct
credit on a cheque lodged into a customer’s account but not
yet cleared, in a sense is granting credit facility and it needs
h the approval of the Head Office to do this. PW3 corroborated the evidence of PW1 and PW2 on the procedure to
adopt in seeking Head Office approval in granting direct
credit on uncleared effect. The witness stated that the manager must see that the security is in place. PW5 also cori
roborated the evidence that direct credit was granted on
exhibit “A–A(1)” by the branch without authority which is
not the normal procedure. It was stated that the first accused
person knew the procedure and adopted it in exhibits “G–
j G(7) and H–H(5)” and that there is also the Manual of the
f
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Bank exhibit “J” which all officers of the Bank have access
to by way of circulars, seminars and meetings to renew what
they already know and must comply with.
The first accused while not denying the existence of exhibit “J” stated that it is not signed, it is not dated and it was
not commissioned, he however referred to circulars on how
cheques should be cleared and seminars through which
instructions are passed to managers but they do not apply it
until sent to them in written form like exhibit “Y–Y(1)” and
some other circulars exhibit “Z–Z(1)–(2)”, there are also
circulars classifying cheques purchase as loans of a different
nature – exhibits 5–5(1)–(2), 6–6(1)–(2) and 7–7(1)–(2) all
dated between 1988 and 1990. The first accused referred
particularly to exhibit 5 paragraph 3 and paragraph 13 and
stated that while the facilities under paragraph 3 must get
prior approval of the Head Office before drawdown, cheques
purchase need no prior approval of the Head Office. On
exhibits “G–G(7) and H–H(7)” which he processed to the
Head Office first accused stated that they are syndicated
loans.
Exhibit 5 which is the same as exhibit “T–T(a)–T(b)” and
exhibits 6 and 7 particularly paragraphs 3 and 13 of exhibit 5
read as follows:–
“NIGERIA-ARAB BANK LIMITED
MEMO
FROM:
AGM(FINANCE)
DATE: 3/12/90
TO:
ALL MANAGERS
END OF THE YEAR ACCOUNT
For our 31st December, 1990 Financial Year auditing, you are
requested to comply strictly with the under-mentioned items:–
3. LOANS AND ADVANCES
Ensure all loans, overdrafts, bill discounted etc., are properly recorded in their respective account books. The take-out on this account must agree with general ledger.
13. CHEQUES AND PAYMENT ORDERS
Please ensure that the break-down of the following accounts are
prepared: Cheques purchases for payment, bankers Payment, Bill
Payable and Up-Country cheques for clearing. These must agree
with General Ledger and the balance agreed as at date above.”
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There is nothing reading the exhibit as a whole to suggest
that prior approval from the Head Office should be obtained
in respect of paragraph 3 of exhibit 5 or exhibit “T” and not
in respect of paragraph 13. The circular is dated 1990. However in exhibit “J” Operations Manual under Up-Country
Cheques it is provided that when these cheques are received
they are sent for collection through the H/O CAD and the
depositors have to wait for the clearing period to lapse before any amount can be drawn on the cheques. The first
accused knew that when one Alhaji Sheriff joined the Bank
in 1992 as MD he set up a Committee to prepare Manual for
the Bank. According to first accused, the Committee was
chaired by one Mr Mathias Oluyinka the then AGM Inspection who is now retired and one Mr Sylvester Nwabuoje
Senior Manager was a member of the committee. The first
accused stated that due to the short period Alhaji Sheriff
spent with the Bank before being sent to Savannah Bank
coupled with the retirement of Mr Oluyinka the committee
did not complete its job. The existence of exhibit “J” however shows that somehow the job was completed and the
Operations Manual came into existence, it will supersede all
the circulars of 1988 to 1990 which are pre the BOFID. The
first accused person struck me as a very intelligent person,
very knowledgeable in banking matters, he tendered awards
won for meritorious service in the Bank, such a man cannot
feign ignorance of exhibit “J” which has been referred to as
the Holy book of the Bank. It is not in dispute that exhibit
“A–A(1)” are up-country cheques but contrary to the rules
and regulations of the Bank the first accused credited the
account of Franchal Nigeria Limited and gave immediate
value to the cheques through exhibits B–B(1)–(120) with
which the second accused took out the money on the account and thereby granted direct credit or advanced money
to the second accused. See exhibit “F” page 39 Entry on 3rd
December, 1991 which shows CHDP N42,715,000 and on
same date 3rd December, 1991 till 6th December, 1991 there
were various withdrawals in the account till 9th December,
1991 when another cheque CHDP for N49,233,000 was
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lodged into the account and on same date various sums were
withdrawn from the account till 31st December, 1991 bringing the total amount withdrawn to N109,653,737 as stated in
exhibit “C–C(1)” – Details of cheques issued by Franchal
Nigeria Limited. Now, the crux of the matter in this case is
granting of direct credit, that is, giving value to exhibit “A–
A(1)” before clearing. It is immaterial that his predecessor in
office Mr Ojekwe granted similar credits to Franchal Nigeria
Limited, the second accused or that there or there was no
funds in the A.C.B. Ajaokuta or that the Head Office took
the cheques to A.C.B. Ajaokuta for special clearing. The real
issue is that on 3rd December, 1991 the second accused paid
in a cheque for N42,715,000 immediately on that 3rd December, 1991 fourteen cheques were issued. There was no
formal application i.e. written application by second accused
for the facility, no reference was made to the Head Office
for approval, no security was offered for the facility. The
second accused himself stated that that was how he had
operated, obtained credits on uncleared effects without any
written application and without offering any security.

b

c

d

e

f
The bare engagement and association to do an unlawful
thing which is contrary to law whether or not the second
accused had knowledge of its unlawfulness constitutes an
essential ingredient of the offence. The first accused granted
g
the direct credit before the expiration of 15 or 21 working
days which was the period allowed for up country cheques
clearing.
The first accused person was a branch manager of the h
Bank while the second accused is alter ego of Franchal Nigeria Limited the customer of the Bank. Can the second
accused who is not a director, manager or officer of the
Bank be in a position to advance money to anybody. I reproduce hereunder what I stated at pages 209–210 on the i
issue in Federal Republic of Nigeria v. Mr Stephen Baba
Bangoji and another (1999) 1 F.B.T.L.R. 178:–
“The first accused is said to be an officer of the Bank while the
second accused is said to be a customer of the Bank at the time of j
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the conspiracy. The question is, is the second accused who is not
an officer of the Bank in a position to grant facilities to customers
of the Bank? Put another way, can the second accused be guilty of
conspiracy if the thing conspired to be done is impossible? This
was the situation that presented itself before W.A.C.A. in the case
of Majekodunmi v. R (1952) 14 W.A.C.A. 64. In that case a lawyer
was convicted, at first instance, of conspiring with two post office
employees to tamper with postal matters. The substantive offence,
in section 163 of the Criminal Code, by its very definition can only
be committed by an employee of the Post and Telegraph Department, which the lawyer clearly was not. Nevertheless the West
African Court of Appeal dismissed his appeal on this ground. They
stressed that the essence of conspiracy is the formation of the
agreement, and they said:–
‘In our view a person may be charged and convicted of
conspiracy to commit a crime of which he could not, if he
stood alone, be convicted.’
Since the crime of conspiracy rests on the agreement to do an
unlawful thing, it seems correct to say that an agreement to do
something unlawful is a conspiracy even though one of the conspirators could not be convicted of the substantive offence. See
Okonkwo and Naish: Criminal Law in Nigeria (2ed) 203–204. In
the case of Erim v. The State (supra) at page 534 C–D the Supreme Court of Nigeria stated as follows:–
‘Conspiracy does not sink in the consummated crime. For
example, an agreement to commit treason is itself an overt
act of treason and the conspiracy can be prosecuted without
prosecuting for treason: R v. Burch and others 176 E.R 622.
The fact that the appellant’s convictions on those counts of
the information were set aside was no basis for the court below not upholding the conviction for conspiracy with others
to steal. The external or overt act of the crime of conspiracy
is consent by which mutual consent to a common purpose is
exchanged: See Rex v. Plummer (1902) 2 K.B. at 348; and
Daboh and others v. The State (1977) 5 S.C. 197.’
The second accused person not being an officer of the Bank cannot
grant any facilities to a customer of the bank but by his overt act as
has been shown in this case he can conspire with an officer of the
bank to grant facilities by doing an act which is not illegal if done
by an officer of the bank in accordance with the rules and procedures of the Bank by illegal means.”

See also the case of Joseph Arinse and others v. The State
(1990) 6 N.W.L.R. (Part 155) 158 at 162–163 in answer to
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the submission of the learned Counsel for the first accused
wherein the learned Counsel referred to the case of R v.
Cooper and Crompton (supra) and submitted that the courts
in Nigeria have deprecated the practice of including a count b
of conspiracy to commit an offence in an information as
well as a count of actually committing it, where the evidence
to support the two counts is the same, the Court of Appeal
c
per Salami, JCA stated as follows:–
“I am of the opinion that it is apt and convenient, at this stage, to
consider and dispose of the submission of the learned Counsel for
the third appellant that to sustain a conviction for conspiracy after
discharging the appellant of the substantive offence of stealing the
conviction must be founded on some set of facts other than those
of the substantive offence in respect of which the appellant had
been acquitted. For that proposition the learned Senior Advocate
sought to distinguish the facts of the case of Atano and another v.
Attorney-General of Bendel State (supra) relied upon by the court
below in convicting the appellants for conspiracy after discharging
them of the substantive offence from the fact of the present case.
The distinction does not avail the learned Counsel for the third
appellant because in Atano’s case (supra) like in the instant case,
there was no direct evidence of conspiracy. No evidence that
Atano and his co-accused entered into an agreement prior to the
commission of the offence of stealing. The only evidence available
to that trial court was their acts of the commission of the offence
of stealing nevertheless the appeal court convicted the appellants
in Atano’s case of conspiracy in spite of its discharging them of
the substantive offence of theft. On appeal to the Supreme Court,
the conviction of the appellants for conspiracy were confirmed.”

The Supreme Court at page 308 of the case of Onochie v.
The State (supra) is more pertinent. It states thus:–

d

e

f

g

h

“In regard to the first count, which accused them of having conspired to break in and steal, the judgment states as follows:–
‘With regard to the first count a charge of conspiracy; the
evidence in support is the evidence of the commission of
the crime itself. Whereas it is permissible to join a charge of i
conspiracy with a charge for the substantive offence, but the
evidence in support of either must be distinct. In this case it
is not so. I hold that the count as entered in the first count
has not been proved.’
j
And on that view they were acquitted on the first count.
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The learned trial Judge does not cite any authority for his view; we
cannot recall any, and it is, with respect, contrary to common
sense. If two or more persons break into a store in company, it
must be because they had conspired so to do. Sometimes there is
direct and distinct evidence on the hatching of the plot: an accomplice or informer is called by the prosecution and gives evidence
of it; but such evidence is not indispensable. It is open to the trial
court to infer a conspiracy from the fact of doing things towards a
common end.”

Both learned Counsel in their addresses submitted that there
was no evidence of agreement between the accused person
nevertheless conspiracy could be inferred from the surroundd ing circumstances. I hold that the prosecution has established Count 1 beyond all reasonable doubt. See also section
22(1) of the Failed Banks Decree No. 18 of 1994 as
amended as it relates to the second accused person.
e
On Count 2 the first accused person is charged with while
being a branch manager of the Onitsha branch of the Bank
between the 1st and 31st December, 1991 fraudulently extended unauthorised credit amounting to N91,948,000 to a
f company called Franchal Nigeria Limited by granting immediate value prior to expiration of clearing period for the
sums in exhibit “A–A(1)” and thereby committed an offence
contrary to section 18(1)(b) of the BOFID.
g

h

i

j

“Section 18(1)

No manager or any other officer of a bank
shall:–
(a) . . .
(b) grant any advance, loan or credit facility
to any person, unless it is authorised in
accordance with the rules and regulations
of the bank; and where adequate security
is required by such rules and regulations,
such security shall, prior to the grant, be
obtained for the advance, loan or credit
facility and shall be deposited with the
bank.”

There is evidence before this Tribunal that between the 1st
and 31st December 1991 the first accused person was the
branch manager of the Onitsha branch of the Bank (NAB).
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See evidence of PW1 and that of the first accused person
himself where he stated :–
“I went to Onitsha on 16/9/91. I was the manager at Onitsha. I was b
heading the management team. I took over Onitsha branch from
Mr Paul Ojekwe.”

Further in his evidence the first accused stated that he was at
Onitsha branch for four months before Franchal Nigeria
Limited issued the two cheques. That period would cover
the period 1st to 31st December, 1991. There is evidence
that he extended credit amounting to N91,948,000 to
Franchal Nigeria Limited by granting immediate value to
exhibit “A–A(1)” prior to expiration of clearing period of
cheques nos. H/4373120 dated 2nd December, 1991 for
N42,715,000 and H/4373121 dated 7th December, 1991 for
N49,233,000 drawn on the account of Ocnogit International
(Nigeria) domiciled at A.C.B. Plc Ajaokuta branch which
cheques were subsequently dishonoured. As stated earlier on
in this judgment exhibit “F” page 39 for deposit of the
cheque for N42,715,000 on 3rd December, 1991 and on
same date 3rd December, 1991 immediate credit and value
was given and exhibit “F” page 41 for deposit of the cheque
for N49,233,000 and on same date immediate credit and
value was given; and exhibit “F” page 44 entry on 31st December, 1991 when the debit balance on the ledger was
N91,948,000.

c

d

e

f

g

There is evidence before this Tribunal both from the
prosecution and the accused persons that exhibit “A–A(1)”
are up-country cheques which require between 15 and 21 h
days clearing period but as the entries on exhibit “F” show
immediate credit was given before the expiration of the
clearing period. There is evidence that the rules and procedures of the Bank for enjoying such direct credit on uni
cleared effects was not followed by the first accused person.
Exhibit “J” the Operations Manual sets out the rules and
procedures of the Bank. PW3 stated that all the branches of
the Bank have copies, they all received it, the immediate
predecessor of the first accused made reference to it. Indeed j
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the first accused himself knows the history of the origin on
exhibit “J” except that it is unsigned and undated according
to him.
Both the first and second accused persons are not contending that immediate credit and value was not granted but their
contention is that the transaction did not need the prior approval of the Head Office. I reject this contention.
I hold that the prosecution has established its case in Count
2.
On Count 3 the second accused is charged under the Dishonoured Cheques (Offences) Act that he fraudulently induced Nigeria-Arab Bank Ltd to part with the sum of
N91,948,000 by paying into the account of Franchal Nigeria
Limited account no. 30162 solely operated by him and
domiciled at Onitsha branch of the Bank (NAB) cheques
admitted as exhibit “A–A(1)” drawn on the account of Ocnogit International Nigeria account no. 8162 solely operated
by him and domiciled at the Ajaokuta branch of A.C.B., Plc
which cheques were dishonoured when presented for clearing and thereby committed an offence.
From the evidence adduced in this case and found to be
undisputed, it is a fact that the second accused lodged exhibit “A–A(1)” into his account with the Onitsha branch of
the Bank on 31st December, 1991 and 9th December, 1991.
See exhibit “F” pages 39 and 41: it is a fact that exhibit “A–
A(1)” are up-country cheques; it is a fact that the second
accused obtained immediate credit after lodging in the
cheques on 3rd December, 1991 and 9th December, 1991
respectively as has been shown on exhibit “F” pages 39, 41
and 44 and exhibit “B–B(1)–(120)” cheques with which
second accused withdrew the money; it is a fact that the
cheques were presented at Ajaokuta. PW1, first accused and
second accused testified to this fact. The evidence of the first
and second accused persons was that the normal procedure
of presentation at A.C.B., Ajaokuta was not followed by the
Head Office of the Bank and so the cheques were endorsed
“Effect Uncleared Represent” and “Payment Stopped” on
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exhibit “A” and on exhibit “A(1)” “Represent” which has a
biro drawn across the word and another endorsement “Payment Stopped”.
A close perusal of exhibit “A–A(1)” shows that A.C.B.
Ajaokuta branch received the cheques on three different
occasions as the stamp impression of the said Ajaokuta
branch appears on the cheques. In other words the cheques
got to A.C.B. Ajaokuta on the first occasion and it was endorsed “Effect Uncleared Represent”. It was represented and
the cheques were marked “Payment Stopped”.
In his statement to the Police exhibit “L” the first accused
stated that he met the system of cheques purchasing employed by the former manager Mr Ojekwe and he kept the
account along that line until the customer – Franchal Nigeria
Ltd defaulted in funding his account which was funding the
account in Nigeria-Arab Bank, Onitsha. The first accused on
taking over the branch stated that he wrote to the management regarding the operations of some customers in the
branch which he felt were sleepy. The customers involved
included Franchal Nigeria Ltd. The first accused in the
statement stated that when it was clear to him and the Head
Office Inspector directed to inspect the branch that Franchal
Nigeria Ltd could not pay the twentieth cheque, he was
made to formalise the facilities to accommodate the outstanding. (He had not applied for a loan prior to this). With
the Head Office Inspector’s aid, first accused stated that they
traced his investments with the Bank’s money, they collected N10 million from Ekene Dili Chukwu, Union Bank of
Nigeria Plc Onitsha. They went to A.C.B. Ajaokuta where
they blocked the account via which he was feeding the Onitsha branch, with his aid, the proceeds of that account was
transferred to Franchal Nigeria Ltd account in the Onitsha
branch of NAB. The first accused continued as follows:–

b

c

d

e

f
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“Proceeds of the sales from the market in Onitsha which were supervised by the Branch Controller and the Accountant were paid
into this Account in Nigeria- Arab Bank Ltd. Onitsha also. I would
not know exactly the amount of proceeds that were paid into the
amount to liquidate the account or the outstanding. However, we j
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went further to collect an open/undated indemnity i.e. that he Mr
Francis Nzekwesi should be held responsible for the loan outstanding and not the company – Franchal Nigeria Ltd. Further we
collected two original Certificate of Occupancy one for No. 2A
Residence Drive G.R.A. Onitsha and the other at Nkpor and
handed them over to Head Office Management via the Secretary
Mr Audu for perfection.”

This statement shows the effort made by the first accused,
the Head Office Inspector and the second accused to look
for money to liquidate the direct credit granted to Franchal
Nigeria Ltd on exhibit “A–A(1)” which the first accused
referred to as loan outstanding. The statement of the accused
d that he met some customers in the branch which he felt were
sleepy and which included the company of the second accused is in conflict with his evidence on oath that the second
accused who operates Franchal Nigeria Ltd is one of the
e valued customers of the Bank introduced when from his own
assessment and report he found the account sleepy and the
second accused unable to fund his account with the Onitsha
branch account. There is nothing on exhibit “U” to indicate
f that the second accused is a utility customer.
It is in evidence that when PW1, first accused and second
accused went to Ajaokuta on 16th December, 1991 and PW1
asked the branch manager of A.C.B. Ajaokuta for a draft for
g N42 million the man refused. In his evidence the first accused stated that the said manager was very uncooperative
but in his statement to the police he stated that it was with
the aid of the man that they blocked second accused’s account in A.C.B. Ajaokuta and the proceeds of the account
h
were transferred to his second accused’s account in the Onitsha branch of the Bank.
c

i

j

When a witness is shown to have made previous statement
inconsistent with the evidence given by the witness at the
trial, the evidence at the trial should not only be regarded as
unreliable but the previous statement whether sworn or
unsworn does not constitute evidence upon which the court
should rely. (See cases of Oladejo v. The State (1987) 1
N.S.C.C. Vol. 19 page 137 at 141–142). On the authorities
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a
the evidence of the first accused is unreliable and the statement exhibit “L” should not be relied upon. When the second accused issued exhibit A–A(1)” there was no fund in the
account of Ocnogit International Nigeria at A.C.B. Ajaokuta b
to cover the sums on the cheques for which he was given
immediate credit. In the case of Union Bank Nigeria Ltd v.
Ifeatu Augustine Nwoye (1996) 2/3 K.L.R. (Parts 38 and 39)
c
409 at 416B per Mohammed, JSC:–
“I must point out positively that a cheque which has not been
cleared, where clearance is necessary, does not put the account of
a customer in funds.”

In an earlier case of Highgrade Maritime Services Limited v. d
First Bank of Nigeria Limited (1991) 1 N.W.L.R. (Part 167)
290 at 310E per Obaseki, JSC it was stated that:–
“a cheque in strict sense, is an order or request for payment. Until
the cheque is honoured or cleared the amount stated on it paid, it is e
not money.”

In the case of Alhaji Bala Ya’u v. Bank of the North Limited
(1994) 1 N.W.L.R. (Part 321) 461 at 470–471H–A it was
stated as follows:–
f
“From the argument of both Counsel and having perused the
pleadings and the evidence adduced in this case I come to the conclusion that the appellant lodged five cheques and took value for
them, when he had no money in his account, before the effect of
the one paid in were cleared. He was only asking for an overdraft. g
See Adereti v. Attorney General of Western Nigeria (1965) 1 All
N.L.R. 254; Cuthbert v. Robert Lubbock and Co (1909) 2 Ch. D.
226. Let me say unhesitatingly here that the learned Chief Judge
was right to have come to the conclusion that the account of the
defendant was in red prior to the debiting of the sum of N185,650 h
in his account. That the defendant knew he had no money when he
lodged the cheques.
Now since the appellant admitted that the five cheques in question
would take a few weeks to cash at Kano he is deemed to have
i
known that the cheques were accepted by the respondent on condition that they would be paid when presented for payment. Certainly this is not an absolute payment.”

Let me just say that the case of Adereti (supra) relied on in
above case was decided in 1965 before the BOFID came j
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into operation as law. Ditto the Dishonoured Cheques (Offences) Act, 1990.
I agree with PW2 that the entries on exhibit “F” pages 43
and 44 contain some manipulations at a time when the first
accused was the branch manager. At page 43, there is a debit
entry of N10,168,061 there was credit entry of N34 million
on same 31st December, 1991. This same sum was repeated
at page 44 which was definitely a mistake or deliberate.
The balance carried forward at page 44 was N95,909,280.46
debit, this additional N34 million should not have been
added. I agree with PW2 that the figures from N34 million
downwards at page 44 should be ignored and with the returned cheques exhibit “A–A(1) for N91,948,000 added to
that figure, the total debit should be N190 million not credit.
PW2 also stated that all the cheques which added up to
N129,780,676.52 which the accuseds claim to be credit were
returned unpaid. This was clear in exhibit “D” that the
cheques were not confirmed. In Count 3 the prosecution
must prove the following:–
(i) That the second accused person issued the cheques
mentioned in the charge – Count 3;
(ii) That the cheques issued by the second accused were
presented within three months;
(iii) That the issued cheques were dishonoured;
(iv) that the reason for dishonouring of the cheques was
that the second accused had no money or sufficient
money in his account at the time of presentation of
the cheque.
It is not in dispute that the second accused issued exhibit
“A–A(1)”, that by the endorsements of A.C.B. Ajaokuta on
the cheques and the evidence of PW1, first accused and
second accused the cheques were presented within three
months of issue, that the cheques were dishonoured as could
be seen from the endorsements on the cheques by A.C.B.
Ajaokuta. When the manager A.C.B. Ajaokuta was asked
to issue a draft he refused and later second accused stopped
the cheques having collected value on them. Subsequent
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a
running around for money showed he had no money in the
account. I hold that the prosecution has established its case
in Count 3 beyond reasonable doubt.
On Count 4 the second accused is charged with corrupt
enrichment to wit that between the 1st and 31st December,
1991 he fraudulently induced the Bank (NAB) to part with
the sum of N91,948,000 to him by paying into the account
of Franchal Nigeria Limited account no. 30162 solely operated by him and domiciled at Onitsha branch of the bank
etc.
I have set out the facts of this case to show that the second
accused lodged in exhibit “A–A(1)” for the sum of
N91,948,000 and was given immediate value without clearing. I have held that from the surrounding circumstances the
second accused had no funds or insufficient funds at A.C.B.
Ajaokuta at the time the cheques were lodged in. In the case
of Owena Bank (Nigeria) Ltd v. Akintuyi (1992) 8 N.W.L.R.
(Part 259) 347 at 356 F–H the Court of Appeal held that
ledger cards or Statements of Account are only methods of
proof and not a defence. In that regard exhibit “F” ledger
cards and exhibit “E–E(i)–(x)” statement of account of
Franchal Nigeria Limited show a total amount of
N119,749,138.10 debit as at 27th May, 1997. See also section 38 of the Evidence Act Cap 112 Laws of the Federation
of Nigeria, 1990.
N58,022,757.40 recoveries made were taken into consideration in arriving at the figure of N119,749,138.10 debit.
All the payments allegedly paid by the second accused have
been reflected in the statement of account including proceeds for the vehicles, see exhibit “E(ix)”.
One fact which I cannot but repeat again is that when
PW1, first accused and the second accused went to Ajaokuta
they could not retrieve any sufficient amount enough to
cover the sums on exhibit “A–A(1)” from the Ajaokuta
bank. In an effort to regularise the credits the second accused released some title documents to the Bank and also
gave a personal guarantee but these efforts were made after
the direct credits have been granted.

b

c

d

e

f

g

h
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There is evidence that before exhibit “A–A(1)” was lodged
into the account by the second accused he had been involved
with obtaining direct credits unauthorised. Having held that
the second accused conspired with the branch managers of
the Onitsha branch to obtain unauthorised credits it cannot be
said that he induced the branch managers to part with the
facility. The power to grant or refuse to grant the facility
based on the rules and regulations of the Bank rested entirely
with the Bank. I have no evidence of the form the inducement
of the Bank by the second accused took. The operative word
in Count 2 is not induced but that the cheques when represented were dishonoured due to lack of funds or insufficient
funds in his account in A.C.B. Ajaokuta.
Similarly the word “fraudulently” in all the counts is surplusage. (See case of Ifegwu v. Federal Republic of Nigeria
(1997) F.B.T.L.R. 86 at 102).
I hold that the prosecution has failed to prove Count 4 beyond reasonable doubt.
I find Counts 1, 2 and 3 proved beyond reasonable doubt
and I find the first accused guilty on each of Counts 1 and 2
and the second accused guilty on each of Counts 1 and 3 and
not guilty on Count 4, he is discharged and acquitted on
Count 4.
Allocutus
Chief Ofulue
The first accused person is a first offender and as such he
should not be given custodial sentence except there is no
other way of dealing with it. In dealing with him, I urge
Your Lordship to take the following mitigating circumstances into consideration:–
“He joined the bank in 1973 as a young man now married with
children. You quietly referred to him as a brilliant man that brilliant career has been terminated, he has lost his job, he has lost his
career, he has lost reputation, at a time he was doing his MSc hoping to rise to the peak of his career.”

There is no evidence that he benefitted anything from the
transaction. He has been in custody since September, 1996.
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a
Your powers of dealing with him are enormous. I am urging
Your Lordship that the history of this case in dealing with
him requires maximum compassion.
The only reference of dealing with offenders under the Decree I can find is section 20(5). The amount recovered is in
dispute. I submit that the N58 million recovered is a substantial amount and that entitles him to a rebate.

b

c

Since the BOFID and the Failed Banks Decree do not
make provisions for how you treat convicts I like to refer to
section 382 of the Criminal Procedure Law. Irrespective of
what the Laws the BOFID and the Decree say you have d
power to impose a fine. How much fine is regulated by
section 391; the court should take into consideration the
means of the offender to pay the fine. The accused person
has been in custody and unemployed since he was dismissed. I urge Your Lordship that if you are minded to im- e
pose fine, it should be in the minimum something which
somebody who has been in custody for two years can pay. I
refer to section 379 of the Criminal Procedure Act and section 435. I urge Your Lordship to use section 435 and allow f
him to go today.
The purpose of punishment is not to harden but to reform
a convict. He cannot be reformed by serving sentence. I
urge Your Lordship to pass a sentence that he will have g
hope, something to live. I urge Your Lordship to give him
minimum sentence, there is wind of change blowing in the
country.
h
Chief Mike-Dipeolu
The second accused is a first offender and in considering
sentence that should be taken into consideration. The sentence as a first offender is not to send him to prison to
i
harden him. Sentence is meant to reform an accused. Your
Lordship should take into consideration the effect this has
had on him as a business man. His business life has completely fallen from grace to grass. He was in custody for 28
months and in this Tribunal from July 1996 to December, j
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1997. Before July, 1996 he had been with the Presidential
Task Force during which time they carried out seizures of
his goods and completely floored him. I am urging Your
b Lordship to impose option of fines. I refer to section 20(5)
of the Decree and submit that N58 million is substantial
amount out of N91 million. We urge Your Lordship to give
a compassionate consideration in this respect. He is a family
c man, married with children and aged parents to take care of.
He is sick and he has been taking treatment. He has high
blood pressure. I urge Your Lordship to take into consideration the sections which my learned friend referred to and I
d align myself with the sections. I refer to sections 382(1) and
391(1) Criminal Procedure Act. second accused believed
that those cheques would be honoured around 15 to 21 days.
He is not a banker to have known the rules except what was
told him by the officers of the bank at that time. He has
e
become an innocent victim taking into consideration that
previous transactions of that nature have gone without any
hitches. We urge Your Lordship to temper justice with
mercy in the spirit of all that is going on now.
f
Tribunal
Having taken the passionate plea of the learned Counsel for
the first and second accused persons into consideration, the
g fact that they are first offenders, the fact that the first accused has been in custody since September, 1996 and the
second accused for some length of time before he was admitted to bail, the fact that substantial amount of the charge
h has been paid I shall impose option of fine rather than custodial sentence.

i

First accused is sentenced to 2 years imprisonment or
N100,000 fine on Count 1 and 2 years imprisonment or
N100,000 fine on Count 2. Sentence and fines to run concurrently. Sentence to take effect from September, 1996 when
first accused was first taken into custody.

j

Second accused is sentenced to 2 years imprisonment or
N100,000 fine on Count 1 and N100,000 fine or 2 years
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a
imprisonment in lieu of fine in Count 3. Sentence and fine to
run concurrently. Sentence to take effect from today if fine
cannot be paid. In addition all properties deposited by the
second accused are forfeited to the Federal Government to b
cover the amount still outstanding.
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Union Bank of Nigeria Limited v. Mr James Olusola
Ayoola
b
COURT OF APPEAL, KADUNA DIVISION
ABDULLAHI, OGEBE, MUHAMMAD JJCA
Date of Judgment: 24 AUGUST 1998

Suit No.: CA/K/274/95

c
Banking – Interest – Power of Banks to charge – Rate permissible by law – Section 15 Banking Act Cap 28 Laws of
the Federation of Nigeria, 1990
d Facts
This appeal is against the judgment of Kwara State High
Court delivered on 11th July, 1990. In 1981, the appellant
herein granted overdraft facilities of N28,000 to the respone dent with interest of 11,5% per annum, but according to the
appellant with a right to review the rate of interest. The
transaction between the parties was in writing vide exhibit 1.
f

As at December, 1988, the outstanding debt balance on the
overdraft account of the respondent was N73,147.33, which
the respondent failed to pay despite various demands.

For his part, the respondent conceded that overdraft facilities
of N28,000 was granted to him and he enjoyed the fag
cilities at the interest rate of 11½% per annum by oral
agreement between the parties. The respondent denied there
was a written agreement (exhibit 1)
h

He contended that by the oral agreement, the interest rate
fixed at 11,5% per annum was fixed and unchangeable; that
he did not sign exhibit 1, which gave the appellant the right
to vary the interest rate.

i

The appellant went to Court and issued out a writ against
the respondent.

j

The main issue canvassed at the hearing was whether the
appellant had the right to vary the rate of interest higher than
11,5%.
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Held –
1. Banks have the power to charge interest on loans or
other advances granted to a customer even where there b
was no express agreement on the rate of interest to be
charged. This was because the customer must have been
taken to impliedly consent to an interest to be charged to
his account.
c
2. Charging of interest rates by Banks are regulated by
guidelines issued periodically to the Banks by the Central Bank of Nigeria. Banks do not fix their interest rates
arbitrarily, and are no longer a matter of mutual consuld
tation between a bank and its customer except in very
limited situations.
Allowing the appeal.
Cases referred to in the judgment

e

Nigerian
Barclays Bank of Nigeria Ltd v. Abubakar (1977) All N.L.R.
f
278
Union Bank of Nigeria Ltd v. Ozigi (1994) 3 NA.C.R. 1;
(1994) 3 N.W.L.R. (Part 333) 385
Nigerian statute referred to in the judgment
g
Banking Act Cap 28 Laws of the Federation of Nigeria
1990, section 15
Counsel
h
For the appellant: Y.O. Alli, S.A.N. (with him K.K. Eleja and
M.M. Alabelewe)
For the respondent: E.A. Oshe, S.A.N. (with him I.A. Adeyi)
i
Judgment
ABDULLAHI JCA: (Delivering the lead judgment) This
appeal is against the judgment of Kwara State High Court
delivered on 11th July, 1990. In 1981, the appellant herein j
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a
granted overdraft facilities of N28,000 to the respondent
with interest of 11.5% per annum, but according to the appellant with a right to review the rate of interest. The transb action between the parties was in writing vide exhibit 1.

c

As at December, 1988, the outstanding debt balance on the
overdraft account of the respondent was N73,147.33, which
the respondent failed to pay despite various demands.

For his part, the respondent conceded that overdraft facilities of N28,000 was granted to him and he enjoyed the facilities at the interest rate of 11.5% per annum by oral
agreement between the parties. The respondent denied there
d
was a written agreement, (exhibit 1).
He contended that by the oral agreement, the interest rate
fixed at 11.5% per annum is fixed and unchangeable. That
e he did not sign exhibit 1, which gave the appellant the right
to vary the interest rate.
The appellant went to court and issued out a writ against
the respondent.
f

g

In paragraph 8 of the amended statement of claim, the appellant as plaintiff, claimed the following relief.
“Whereof the plaintiff claims the sum of N73,147.33 (Seventythree Thousand, One Hundred and Forty-seven Naira, Thirty-three
Kobo) being the outstanding indebtedness of the defendant on his
account – as at 5/12/88 and interest thereon at 19.75% from
5/12/88 till judgment is delivered and thereafter fully liquidated.”

Pleadings were ordered, filed and exchanged. Issues were
joined and the matter went into full trial with both parties
h calling evidence including documentary evidence adduced
by the appellant.
i

j

In a reserved judgment, the learned trial Judge rejected the
contents of exhibit 1 on the ground that he was not satisfied
that exhibit 1 was actually served on the respondent and
therefore not aware of it. In the circumstances there was no
written agreement, that the only agreement between the
parties was the oral agreement fixing the rate of interest at
11.5% per annum.

[1998] 8 N.B.L.R. (PART III) (COURT OF APPEAL, KADUNA DIVISION)

162

Nigerian Banking Law Reports

Abdullahi JCA
[1998] 8 N.B.L.R. (PART III)

a
The learned trial Judge concluded the judgment in the following words:–
“I finally give judgment for the plaintiff in the sum of N28,000,
which is the original overdraft granted to the defendant plus an b
interest rate of 11½%, which was agreed upon by the parties from
1981 when the loan was granted until today 11th July, 1990 when
judgment is delivered and thereafter at 10% interest until the
whole debt is fully liquidated.”

c

The appellant was not happy with the decision and it appealed to this Court. The parties filed and exchanged briefs
of argument.
Based on the three grounds of appeal filed, the appellant d
formulated one single issue for the determination of the
appeal. The respondent raised a preliminary objection to
grounds 2 and 3 of the grounds of appeal as being incompetent as they contravene the provisions of Order 3 Rule 2(2) e
of the Court of Appeal Rules, 1981, in that both grounds
alleged combined error and misdirection in law together and
the particulars of error and misdirection were not distinctly
stated.
f
Now, Order 3 Rule 2(2) of the Court of Appeal Rules provides as follows:–
“If the grounds of appeal allege misdirection or error in law the
particulars and the nature of the misdirection or error shall be
g
clearly stated.”

The learned senior Counsel for respondent contended that a
misdirection cannot be lumped up with an error of law. That
a ground of appeal cannot be an error in law and a misdirech
tion at the same time. He cited in support the cases of Chidiak v. Laguda (1964) N.M.L.R. 123 at 125 and Nwadike v.
Ibekwe (1987) 4 N.W.L.R. (Part 67) 718; (1987) 11–12
S.C.N.J. 72. The learned senior Counsel however requested
the court to treat the appeal on its merit whether his prelimi- i
nary objection succeeds or not.
I have examined both Grounds 2 and 3 of the Grounds of
Appeal. I found them totally in conformity with the provisions of Order 3 Rule 2(2) of the Court of Appeal Rules. For j
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each of the two grounds, a distinct heading containing particulars of error/misdirection in law were provided.
It appears to me, the learned senior Counsel misconstrued
b
the principle of law enunciated in the case of Nwadike v.
Ibekwe (supra).
In the circumstances, I find nothing wrong with the two
grounds
of appeal. I, accordingly, overrule the preliminary
c
objection.
The learned senior Counsel went ahead to formulate two
issues for determination.
d They read as follows:–
(i)

e

f

Whether the plaintiff’s claim had been admitted in its entirety by the defendant and
Whether the learned trial Judge by error and misdirection
refused to allow the entire claim in spite of the alleged admission.
(ii) Whether the non-granting of plaintiff’s claim in its entirety
was based on the consideration of evidence allegedly arising from facts not pleaded.

It appears to me that from the circumstances of the facts of
this case, the simple issue that arose for determination in this
appeal is whether the appellant had the right to vary the rate
of interest higher than 11.5%.
g
I would like to observe however that, whether the agreement
between the parties was oral as claimed by the respondent or
in writing as per exhibit 1 as contended by the appellant, it is
clear from paragraph 8 of the statement of claim set out above
h that the rate of 11.5% was operative up to 5 December 1988.
So the period of contention in relation to the varied interest
rate was from 6/12/88 to 11/7/90, which is a period of about
one year six months. The total amount in dispute is just about
N19,387.33. I wonder how much resources had been exi
pended by both parties in pursuing this matter in court from
March 1989 to date almost 10 years. I think something is
wrong somewhere. This is not one of the situations I can readily accept under the banner of development of the law, except
j of course if the learned senior Counsel on both sides are to
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bear all the costs of particularly this appeal. Regrettably this
kind of situation led credence to the thinking in certain quarters that our legal system is gradually becoming a lawyer’s
heaven rather than pursuit of real justice. People in the area of b
administration of justice should collectively have a second
hard look at our legal system.
Now, coming back to the issue for determination, is
c
learned trial Judge right in refusing to make use of exhibit 1,
which prima facie gave the appellant the right to vary the
rate of interest covering the period of one and a half years
and preferring the contention of the respondent that the loan
agreement on which he was given an overdraft was made d
verbally and that the appellant had no right to vary the rate
of interest.
In her effort to reject exhibit 1, the learned trial Judge undertook some comparison of signatures on both exhibit 1 e
and another document before her admitted as exhibit 4.
I want to observe here again that the finding made by the
learned trial Judge based on comparison of signatures on
f
both exhibits 1 and 4 is not a finding based on credibility of
witnesses appearing before her, to place her in a position of
advantage of having seen and observed the demeanour of the
witnesses. It is a finding based on examination of documents. In the circumstances I am also entitled to make my g
own assessment and draw my own conclusion.
I examined both exhibits 1 and 4 and I find no basis on
which the learned trial Judge could make comparison and
h
draw any conclusion.
The signature on exhibit 1 belongs to some one else other
than the respondent who purportedly received exhibit 1 on
behalf of the respondent; while the signature on exhibit 4
i
belongs to the respondent. Exhibit 4 is a letter written by the
respondent himself addressed to the manager of appellant
explaining his expectations for funds from various sources,
which will place him in a strong financial position to repay
the debt. He appealed for more time and understanding. He j

[1998] 8 N.B.L.R. (PART III) (COURT OF APPEAL, KADUNA DIVISION)

Abdullahi JCA
Union Bank of Nigeria Ltd v. Mr James Olusola Ayoola

165

a

b

c

d

e

f

g

h

i

j

signed the letter himself. I cannot therefore find any basis on
which the learned trial Judge could expect the two signatures
to be the same before she could accept and use exhibit 1.
That being the case, the learned trial Judge also had no valid
reason to conclude that the agreement for the loan was not in
writing but oral and that the appellant had no right to vary
the rate of interest.
It struck me as strange to contend as done by the respondent that a banking transaction of the nature he had with the
appellant was made orally. In my view, this assertion stands
clearly in contradiction to the normal banking practice and
procedure.
The evidence on the record by PW1 was that exhibit 1 was
sent to the respondent by post and when the document was
not returned, it was assumed reasonably in my view that it
was received. Indeed it was received since it was received
and signed for by someone in the respondent’s address. Here
again the learned trial Judge was wrong to conclude that
there was no evidence before her that the respondent was
aware of exhibit 1 and therefore not bound by it.
In any case, there are legal authorities which support the
power of banks to charge interest on loans or other advances
granted to a customer even where there was no express agreement on the rate of interest to be charged. This was because
the customer must have been taken to impliedly consent to
an interest to be charged to his account. (See Barclays Bank
of Nigeria Ltd v. Abubakar (1977) All N.L.R. 278).
Apart from this, charging of interest rates by banks are
regulated by guidelines issued periodically to the banks by
the Central Bank of Nigeria. Banks do not fix the interest
rates arbitrarily and are no longer a matter of mutual consultation between a bank and its customers except in very limited situations. See section 15 of the Banking Act Cap 28
Laws of the Federation of Nigeria, 1990, which provides as
follows:–
“15(1) The rate of interest charged on advances, loan or credit
facilities or paid on deposits by any licensed bank shall
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be linked to the minimum rediscount rate of the Central
bank subject to stated minimum and maximum rates of
interest, and the minimum and maximum rates of interest
when so approved shall be the same for all licensed b
banks:
Provided that differential rates may be approved for the
various categories of banks to which this Act applies.
(2) The interest rate structure of each licensed bank shall be
c
subject to the approval of the Central Bank.”

In the case of Union Bank of Nigeria Ltd v. Ozigi (1994) 3
N.A.C.R.. 1 at page 14; (1994) 3 N.W.L.R. (Part 333) 385 at
page 404, the Supreme Court stated the law as follows:–
“There can be no question of fixing arbitrary rates of interest or d
rates of interests contrary to the CBN’s guidelines. The necessary
guidelines on the rates of interest on loans are given by the Central
Bank from time to time generally and not to a particular bank or in
relation to a particular loan transaction.”

e
In the circumstances of what I have been saying above, I
agree with learned senior Counsel for appellant that the
learned trial Judge was wrong to refuse to use exhibit I to
hold that the appellant could not charge more than 11,5%
f
interest for the period in dispute.
I find merit in this appeal and I accordingly allow it. The
judgment of the trial Court is accordingly modified and
judgment is now entered in favour of the appellant as per
paragraph 8 of its amended statement of claim. Each party to g
bear its own costs of this appeal.
OGEBE JCA: I agree.
MUHAMMAD JCA: I agree.
Appeal allowed.
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Federal Republic of Nigeria v. Alex Adetola Banjo
and Others
FAILED BANKS TRIBUNAL, ZONE II, ENUGU
BOZIMO J
Date of Judgment: 15 SEPTEMBER 1998

Suit No.: FBT/EZ/03C/97

c
Banking – Offences – Chairman (Director) of Bank maintaining directorship of other companies not being subsidiaries of the bank – Same amount to an offence under the
d BOFID
Banking – Offences – Chairman of Bank obtaining unsecured exposures through various companies in which he has
interest – Act amounts to offence under the BOFID and the
e Criminal Code

f

g

Failed Banks Tribunal – Criminal trials therein – Evidence
on record and cross-examination of prosecution witness
disclosing commission of offences by him under the BOFID
and Criminal Code – Defence Counsel invoking section
21(4) Failed Banks Decree No. 18 of 1994 (as amended) to
have him arraigned as co-accused – Tribunal has no power
to so order
Failed Banks Tribunal – Powers to try offences – Not limited to offences specified in Part III of the Failed Banks
Decree No. 18 of 1994 (as amended)

h Failed Bank Tribunal – Section 21(4) Failed Banks Decree
No. 18 of 1994 (as amended) – When to be invoked
Facts
i

j

The five accused persons were arraigned before the Failed
Banks Tribunal, Enugu Zone II on various counts for various offences. Of the five accused persons, only the second
and third accused persons were physically present. The first,
fourth and fifth accused persons were reported to be out of
the country.
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a
During the course of hearing of the charges against the five
accused persons, one Prince Adeyera Adeyemo gave evidence for the prosecution as PW3. During his crossexamination, it was revealed that he (Adeyemo) while he b
was Executive Chairman of Amicable Bank of Nigeria Limited committed some improprieties. Reports tendered in
evidence equally revealed that the said Adeyemo had obtained various unsecured exposures through various compa- c
nies in which he had interest without disclosing same. He
also maintained position of directorship of the bank and
some other companies not being subsidiaries of the bank.
Counsel to some of the accused persons thereafter made an d
application to the Tribunal to exercise its powers under
section 21(4) of the Failed Banks (Recovery of Debts and
Financial Malpractices in Banks Decree No. 18 of 1994 (as
amended) and charge this witness to the Tribunal, based on e
the admission made before the Tribunal.
The learned prosecutor however opposed the application
arguing in the main that the Tribunal had no powers to invoke section 21(4) of the Failed Banks Decree as that sec- f
tion was not applicable in respect of the third prosecution
witness as all the offences alleged against him were offences
under Banks and Other Financial Institutions Decree No. 25
of 1991 and further that section 21(4) of the Failed Banks g
Decree specifically related to offences under that Decree.
He also argued that the Tribunal could only try offences
specified in Part III of the Failed Banks Decree No. 18 of
1994 (as amended).
h
Held –
1. It is true that section 3(1)(c) and (d) of the Failed Banks
Decree No. 18 of 1994 (as amended) gives the Failed
i
Banks Tribunal power to try offences under other enactment including offences at subsection (b) that is the powers to try offences specified in part of the Decree.
However offences under the BOFID, 1991, the Nigeria
Deposit Insurance Corporation Decree, 1988 and other j
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offences relating to the business or operation of a bank
under any enactment are not offences specified in Part III
of the Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Decree No. 18 of 1994 (as
amended).
2. Before section 21(4) of the Failed Banks Decree No. 18
of 1994 (as amended) could be invoked, the person to be
charged must have conspired with others or must have
knowingly taken part in whatever extent in the commission of the act which constitutes an offence under the
Failed Banks Decree. So when a person commits an offence under the Decree in the manner described in section 21(4) of the Failed Banks Decree No. 18 of 1994
and the Prosecution omits to charge that person before
the Tribunal, then it is mandatory for the Tribunal to
treat such a person as a person charged and shall proceed
against him accordingly.
3. By the provisions of section 3 of the Failed Banks Decree No. 18 of 1994 (as amended) the Failed Bank Tribunal has powers not only to try offences as specified in
the Decree but offences in the Banks and Other Financial Institutions Decree No. 25 of 1991 and the Nigeria
Deposit Insurance Corporation Decree, 1988 and other
offences relating to the business or operation of a bank
under any enactment.
4. That by obtaining through the various companies listed
in the letter from NDIC, to the Police, unsecured facilities without disclosing his interest in these companies,
the Chairman had contravened the provisions of section
18(3) of the BOFID and was also guilty of stealing.
5. That by maintaining the position of Executive Chairman
of the Amicable Bank and at the same time being
Chairman of 3 other companies not being subsidiaries of
the bank, the Chairman had violated the provision of
section 19(3) of the BOFID, 1991.
Dismissing the application.
No cases were referred to in the judgment.
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Nigerian statutes referred to in the judgment
Banks and Other Financial Institutions Decree No. 25 of 1991,
sections 17(3); 18(3), (9); 19(1) and (3); 20(2)(a) and 60
b
Criminal Code Act Cap 77 Laws of the Federation of Nigeria, 1990, sections 390, 419
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended), sections c
3(1)(d), 19, 21(4)
Counsel
For the prosecution: I.B.C. Adukwu
For the first accused person: Prof. Taiwo Osipitan
For the second accused person: Oluseye Okunuyi
For the third accused person: Lanre Oyetunji
For the fifth accused person: I.A. Adedipe
Judgment
BOZIMO J: On the 30th June, 1998, 5 accused persons were
arraigned before this Tribunal on various counts for various
offences. Of the five accused persons only the second and
third accused persons were physically present. The first,
fourth and fifth accused persons were reported to be out of
the country.
Because the prosecutor was not ready to proceed with his
case on the said 30th June, 1998 this case was adjourned to
29th, 30th and 31st July, 1998 for definite hearing. Thus on
29th July 1998 this case proceeded to trial and the prosecutor called his first witness. He is Aniefok Ude Essiet, Chief
Superintendent of Police attached to the Force C.I.D. Alagbon Close, Ikoyi Lagos. He was seconded to the Failed
Banks Investigation Inquiry in July, 1995 as the team Leader
of Team 1.
On the 15th January, 1996 a complaint from NDIC
addressed to the Deputy Inspector General of Police was
referred to him for investigation. (I shall herein after refer to
this witness as PW1). PW1 testified as to the investigations
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a
carried out as a result of the complaint by NDIC. He also
tendered various documents. I shall later in this Ruling make
reference to the documents that are relevant to this Ruling.
b
After the testimony of PW1 two other witnesses testified
for the prosecution. They are
(1) Jonathan Oladejo Adejobi, the Operations Manager
of Amicable Bank of Nigeria Limited up to the time
c
of liquidation. He testified as PW2.
(2) Prince Adeyera Adeyemo. He is a businessman and
was the Executive Chairman of Amicable Bank of
Nigeria Ltd at the time of its inception in March,
d
1991 up to November, 1994 when he relinquished
that post and the first accused became Managing Director/Chief Executive of the Bank. This witness testified as PW3.
e At the close of the evidence of PW3, Mr Lanre Oyetunji,
Learned Counsel for the third accused addressed this Tribunal in this manner:–
f

g

h

i

“My Lord, I have an application to make. This is pursuant to section 21(4) of the Failed Banks Decree No.18 of 1994. In these proceedings PW1 gave evidence on 29/7/98 pertaining to the
investigation carried out in respect of the role played by PW3 in
matters relating to the distress of Amicable Bank. He gave evidence of irregularities which he committed. He said his Directorships of different Companies was contrary to the BOFID. He
invested the funds of Amicable Bank in Amicable Insurance without the authority of CBN. He did not disclose his interest in loans
obtained by his companies and obtained dividends without paying
for the shares. These are offences under the Failed Banks Decree.
In the interest of Justice to all manner of persons without fear or
favour, I humbly urge your Lordship to invoke that section as appropriate.”

For the first accused, Professor Taiwo Osipitan associated
himself with the submission of Lanre Oyetunji for the third
accused and then went further to give more reasons why the
PW3 should be made to answer some charges. These are:–
(1)

j

That the proceedings before this Tribunal are both accusatorial and inquisitorial as the activities are not left to the
prosecution alone.
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(2)

(3)

That section 21(4) of the Failed Banks Decree allows this
Tribunal to play a very active role in the conduct of proceedings in cases where the prosecution either deliberately
or negligently or inadvertently omits to charge a person
who should be arraigned.
That PW3 is caught in the web of section 21(4)(b) of the
Failed Banks Decree. This is so because:–
(a) Under cross examination PW3 admitted the fact of his
Directorship of other Companies simultaneously when
he was Executive Chairman of Amicable Bank. It is
submitted that based on this confession or admission
an offence has been declared under section 19(3) of the
Banks and Other Financial Institution Decree, 1991.
(b) That since PW3 admitted that those other Companies
are not subsidiaries of Amicable Bank there is a violation for which there are penalties stipulated under section 46 the BOFID.
(c) That PW1 testified that at the conclusion of investigation some offences were established against PW3. but
he has not been charged with any offence.
(d) That exhibit G2 tendered by the prosecution shows at
page 10 last paragraph to the first paragraph of page 11
that an offence was committed by PW3 contrary to
section 21(2) of the BOFID.
(e) That exhibit A2 page 4B which is the complaint of
NDIC levelled an allegation of stealing against PW3
contrary to section 390 of the Criminal Code.
(f ) That PW2 testified under cross examination that the
sum of N1.5 million was collected by PW3 for the
purpose of establishing a Branch at Oshogbo, Osun
State but to the best of his knowledge no branch was
established. This is an offence which is punishable under sections 390 or 419 of the Criminal Code.
(g) That exhibit H, the CBN Report at page 3 indicts the
PW3 of contravening section 21(2) of the BOFID
while page 6 indicts him of violating section 19(1)(b)
of the BOFID. Page 14 of exhibit H also indicts the
PW3 of violating section 20(2)(a).
(h) That the net result is that both the NDIC and the CBN
have at one time or the other indicted the PW3 for contravening various laws. This indictment according to
the Learned Professor is corroborated by the evidence
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a
of PW1 to the effect that PW3 was arrested in connection with Financial Malpractices in Amicable Bank.

b

c

(i)

That PW3 himself confirmed in evidence that he was
arrested by officials of the Failed Banks Inquiries in
connection with his conduct in Amicable Bank.

The Learned Professor T. Osipitan concluded that in view of
all the over-whelming evidence, this Tribunal is empowered
to call upon the PW3 to defend himself.

In adopting the submissions made by Lanre Oyetunji for
the third and Professor T. Osipitan for the first accused,
Learned Oluseye Okunuyi for the second accused made
d
further reference to exhibits G, G1–G3, the Police Reports
and then submitted that these reports point accusing fingers
at the PW3 as regards the manner in which loans were disbursed to Companies in which he has substantial interest.
e Learned Counsel finally urged this Tribunal to take cognisance of section 21(4)(a), (b).
f

On his part, I.A. Adedipe for the fifth accused remarked
that he had nothing to say except that he had enjoyed himself tremendously.

After the submissions of Defence Counsel, the Prosecutor
I.B.C. Adukwu mustered all the forces at his disposal to
g object to this application that third PW be made an accused
in these proceedings, saying he had the instructions of the
NDIC, the CBN who are the complainants, and the Attorney
General of the Federation on whose authority under section
24(d) of Decree No.18 of 1994, the Criminal Proceedings
h was commenced to oppose very, very vehemently the application of Counsel for the first, second and third accused
persons asking the Tribunal to invoke section 21(4) of the
Failed Banks Decree No. 18 of 1994 against PW3 with a
i view to making him stand trial for the offences alleged by
the accused persons to have been committed by him.

j

In the opinion of the Learned Prosecutor, there is a gang up
against the PW3 and the net effect of the application is
to intimidate the PW3 and discourage other prosecution
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witnesses from coming forward to testify thus obstructing
the cause of justice.
The Learned Prosecutor is also of the view, that this Tri- b
bunal has no powers to invoke section 21(4) of the Failed
Banks Decree No. 18 of 1994 as that section is not applicable in respect of the third PW, as all the offences alleged
against the PW3 are offences under Banks and Other Finan- c
cial Institution Decree No. 25 of 1991 (“the BOFID”), and
further that section 21(4) of the Failed Banks Decree specifically relates to offences under this Decree.
Referring to section 3(1) of the Failed Banks Decree, the d
Learned Prosecutor submitted that this section supports the
position he had advanced that other offences under other
enactments are not part of the Decree. To drive home this
point, the Prosecutor also referred to Part 3 section 19 of the
e
Failed Banks Decree.
Referring to the submissions made by Learned Counsel to
the accused persons the Learned Prosecutor submitted that
these were based on Reports to the NDIC, the Police and the f
CBN declaring offences purportedly committed by PW3.
The Learned Prosecutor then proceeded to enumerate the
complaints in this order:–
(1)

NDIC – The document of complaint by NDIC. is exhibit A. g
The complaint is directed against the Manager and Staff of
Amicable Bank including the PW3. To the Learned Prosecutor this was a mere complaint asking for more investigation.

h

(2)

Referring to Police Reports dated 23/3/96, 25/11/96, 4/3/97
and 21/3/97, the Learned Prosecutor submitted that none of
these Reports indicted the PW3 and further, that PW1, the
investigating Police Officer stated in his evidence that PW3
was arrested and then released on bail.
i
C.B.N REPORT – On the CBN report the Learned Prosecutor submitted that the investigation was carried out on
31/12/93. This Statutory report is based on the Supervisory
Power of the Central Bank of Nigeria given by sections
59(1), (2), (3) and 60 of the BOFID.
j
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Referring to paragraphs 13(4) and 14 of exhibit H which
made particular reference to the PW3 the Learned Prosecutor submitted that PW3 complied with the Report and so
cannot be sanctioned for the same matter all over again. This
is so because:–
(a) PW3 divested himself of the Directorship of his
other companies until after the take over of the Bank
in 1995.
(b) The investment of N4 million Naira made by Amicable Bank in Amicable Assurance has been paid
back, as this was the subject matter of a consent
judgment of 8 October 1996 for N5,446,361.38 including interest in Suit No. FBFMT/L/Zone 4/42/96
before Honourable Justice Edokpayi. According to
the Learned Prosecutor the entire sum was paid on
16 October 1996, and he had the instruction from
NDIC to confirm this transaction as authentic.
(c) That the recovery of the secured loans from PW3 by
NDIC is the subject matter of FBFMT/L/Zone
4/40/96 before Zone 4 of the Failed Banks Tribunal
Presided over by Edokpayi, J He said most of the
loan, has been substantially paid and that the balance
of N3 million is in dispute and due to be resolved by
the Tribunal.
The Learned Prosecutor further submitted that:–
(1) The Directorship of Companies which were found to
be contrary to the BOFID had been taken care of by
the recommendation of CBN of 3 December 1993
and there was compliance with same.
(2) The allegation that the investment of funds of Amicable Bank, Amicable Assurance not disclosing his
interest to the Board of Amicable Bank is false as
PW3 by a letter dated 11/3/91 to the then Acting
Secretary of the Bank declared his interest in certain
Companies including Amicable Assurance. This is
reflected in the Minutes of the Board of 8/6/93 paragraph 4 of page 8 of exhibit T.
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(3) The allegation that PW3 obtained dividends without
paying for the shares was not substantiated. The
Learned Prosecutor submitted that his instructions
from NDIC suggest that Bola Pat Finance and Securi- b
ties Limited paid the sum of N9,969.780.81 on 9 September 1990 on behalf of some Shareholders including
PW3 and that the transactions were as follows:–
(a) Amicable Assurance gave the above sum to c
Bola Pat Finance and Securities Limited which
in turn gave loans to certain individuals to pay
for their Shares in Amicable Bank. PW3’s share
amounted to N1.1m which was paid for by Cen- d
tral Bank Cheque No.0015014 of 9/9/90. He
said he had the instruction of NDIC as to the authenticity of this transaction.
(4) The PW3 cannot be held liable under section 17(3) e
of the BOFID as that offence relates to the Bank and
not an individual irrespective of PW3’s evidence under cross-examination that he was the Director of 4
other companies which admission under section 27 f
of the Evidence Act does not amount to a confession
to an offence.
Still on complaints by NDIC the Learned Prosecutor submitted that these complaints do not amount to an offence. Specifically that no offence was established contrary to section
390 of the Criminal Code as there was no evidence that PW3
collected the sum of N1.5 million for the purpose of establishing a Branch of the Bank at Oshogbo and that applicant
must satisfy this Tribunal that the money was stolen by the
PW3. In what could be taken to mean an admission of the
fact that the sum above stated was actually collected by the
PW3, the Learned Prosecutor submitted that he had the instruction of NDIC to say that this N1.5 million has been set off
by the Interim Management Board by their letter dated 4 November 1996 addressed to the PW3 and signed by Chief
Dawudu, Executive Chairman, A.E. Awembor, Executive
Director and C.N. Chukwulue, Executive Director Admin.
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On the application of section 21(4) of the Failed Banks
Decree the Learned Prosecutor submitted that the Decree
sets out 2 conditions which must be followed before charging a person not previously charged. These are:–
(1) It must be established that PW3 conspired with some
one or acted in concert with somebody; or
(2) That he knowingly took part in the commission of an
offence.
It is the submission of the Learned Prosecutor that it has not
been shown that PW3 acted with anyone in the commission
of the crimes alleged as no particulars of conspiracy was
disclosed.
The Learned Prosecutor continued that the discretion of
this Tribunal in this matter should be exercised judiciously
and then called in aid the words of Irikefe, JSC of blessed
memory in his article on the use of discretionary powers of
Court reported in the Daily Star of 20th February, 1986
where he said that discretionary powers should be patiently
and cautiously used so as to keep the channel of justice free
and unpolluted therefore restoring the confidence of litigants
and others who come before the courts in the efficacy of
judicial process.
The Learned Prosecutor finally urged this Tribunal to disallow the application and to hold the third PW not liable on
the mere allegations trumped up by the applicants against him.
In dealing with this application, I shall deal with the following issues:–
(1) Were there complaints levelled against the third PW
by NDIC and the Central Bank of Nigeria (CBN)?
(2) Were those complaints investigated?
(3) What were the outcomes of those investigations?
(4) What is the effect of section 21(4) of the Failed
Banks Decree No. 18 of 1994?
(5) Is this Tribunal vested with powers to try only offences
specified in Part III of the Failed Banks Decree?
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(6) Should the application that PW3 be charged be
granted?
Issue one

b

PW1 Aniefiok Udo Essiet, a Chief Superintendent of Police
attached to the Force C.I.D., Alagbon Close, Lagos as Interpol Officer but seconded to the Failed Banks Investigation
Inquiry in July, 1995 testified that on 15/1/96 a complaint c
from NDIC was addressed to the Deputy Inspector General
of Police and subsequently referred to his section for investigation. Three other letters of complaints from NDIC were
to follow. The letters of complaints by NDIC are exhibits A– d
A3 in this case. These complaints were in relation to Amicable Bank and some of its operatives. The PW3 was part of
Amicable Bank and so he was affected by these complaints.
e
Issue two
It is apparent from his testimony that PW1 did not rest on
his oars but conducted investigations which he described as
very thorough. Apart from the persons that are now standing f
trial for various offences, the PW3 was one of those investigated in relation to the complaints made by NDIC. PW1 said
PW3 was arrested on 1/4/96 and was later released on bail.
Apart from the branches of Amicable where investigations g
were carried out, PW1 said they extended their investigations to the Corporate Affairs Commission, Abuja to establish who were the Directors of the Companies listed in the
letter of complaint as beneficiaries of unauthorised credit.
h
He stated that after all investigations, he compiled his Report in respect of all the investigations done to the Coordinator, Failed Banks Inquiry, Alhaji Ahmadu Giade who
in turn adopted same and wrote to the Deputy Inspector i
General of Police.
It was Alhaji Giade, as Co-ordinator that signed the final
Report. These reports, which are 4 in number are exhibits
G–G3 in this case.
j
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In his evidence under cross-examination by Professor
Taiwo Osipitan for the first accused PW1 stated that the
third PW was investigated but that the Report in respect of
b PW3 was not with him when he testified under crossexamination. The fact however remains that the third PW
was investigated.
c

Issue three
This issue relates to the outcome of the investigations as
they relate to the third PW.

It is not clear why the PW1 omitted to bring with him the
report in respect of PW3. This may well be that it is because
the PW3 is not standing trial as an accused before this Tribunal. There are, however, some documents which deal with
the result of the investigation vis-à-vis the third PW. These
e
documents are exhibits A2, C2, H.
d

f

By exhibit A2, the letter of complaint dated 31/1/96 the
NDIC had written to the Deputy Inspector General of Police,
Alagbon Close, concerning “multiple Criminal Complaints
of Financial Malpractices against some Management Staff of
Amicable Bank of Nigeria Plc”.
The letter states as paragraphs 1 and 2:–

g

h

(1)

(2)

“Following the concluded special investigations by a team
of our Examiners in respect of financial malpractices in
Amicable Bank of Nigeria Plc, we wish to lodge multiple
Criminal Complaints of Financial Malpractices committed
by some Management Staff of the said Bank.”
“The names of the culprits and the nature of Financial
Malpractices they committed against the Bank are set out
hereunder.”

i

At page 48 of exhibit A2 the name of the PW3 appeared. It
states –

j

“PRINCE A. ADEYEMO:
The suspect as former Chairman of the Bank obtained through
various Companies which he has interest unsecured exposures to
the total sum of N46,200,853.
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The Companies are as follows:–
(i)
Hospital Development W.A.;
(ii) Trans cradle Media (Lease);
b
(iii) Trans cradle Media (OD);
(iv) Bollapat Finance and Security (Ebute-Metta);
(v) Amicable Building Society;
(vi) Bollapat Finance and Security (Surulere);
c
(vii) Amicable Assurance Plc (C/P);
(viii) Salary Account.
Adeyemo did not disclose his interest in those Companies
as required by law.
By this act, he contravened the provisions of section 18(3) d
of the BOFID and punishable under section 18(9) of the
same Decree”.

Still on PW3 exhibit A2 at page 4B said:–
“By their acts, they are guilty of stealing under section 390 of the
e
Criminal Code”.

Exhibit G2, one of the Reports submitted in this case dealt
with part of the above allegation. At page 10 paragraph 4
which runs into the first paragraph of page 11 it is stated:–
“4.

The CBN report on their routine examination of the Banks
done by Mrs W.B. Umar on 15/4/94 revealed that the initial
paid up capital of the Bank was N20 million raised as follows:–
(i)
Rims Merchant Bank Ltd, N 9,969,780.81
(ii) North South Bank Ltd.
N 3,530,219.19
(iii) Gulf Bank Ltd.
N 5,000,000.00
(iv) Chartered Bank Ltd.
N 1,500,000.00
N 20,000.000.00
This amount was paid back to the Share holders on commencement of banking operation, this means that the bank paid technically for its own Shares contrary to the provisions of the
Companies and Allied Matters Decree, 1990.
Also revealed in the report is that the banks promoters Bolapat
Finance Securities and Amicable Assurance Company had common Chairmanship. In this position the promoters negotiated a
commercial paper with Rims Merchant Bank Ltd for N11 million
including interest. Rims Merchant Bank issued a Cheque of
N9,969,780.81 which was sent to CBN on 21/12/90. After obtaining

f

g

h
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its Banking Licence, the Bank on behalf of Amicable Assurance
Plc refunded to Rims Merchant Bank the N11 million, Amicable
Assurance in turn issued shares and debentures to Amicable Bank
Ltd in the total sum of N11 million. The investment was made
without prior approval by CBN thus contravening section 21(2) of
the BOFID.”

The PW3 was at all material time the Chairman/Managing
Director of Bolapat Securities and Amicable Assurance.
In his evidence under cross-examination by Professor
Taiwo Osipitan for the first accused PW3 stated:–

d

“I was the Principal Promoter of Amicable Bank. I did the promotion in the name of Bolapat Finance and Security Limited”.

The CBN report alluded to in exhibit C2 is exhibit H in this
case. Page 5 of exhibit H talks of the over bearing posture of
the PW3 as Executive Chairman. At page 5, paragraph 3 to
e the first paragraph of page 6 these words appear concerning
the PW3.

f

g

h

i

“The Executive Chairman was also the Chairman of the following
other Companies:–
(1) Bolapat Finance and Securities Limited;
(2) Transcradle Media Limited;
and
(3) Amicable Assurance Co Plc.
This is a violation of section 19(3)(a) of the BOFID, 1991 which
provides that no Bank shall be managed by a person who is a director of any other Company not being a subsidiary of the bank.
He also violated section 19(1)(b) in view of his being a director of
Amicable Assurance Co Plc”.

There is no doubt whatsoever in my mind that the various
investigations carried out by the Police and the CBN found
the PW3 wanting most especially in relation with some of
the provisions of the BOFID 1991 and the Criminal Code.
No wonder PW1 in his evidence under cross-examination by
Oyetunji for the third accused said:–
“There was an offence disclosed against Mr Adeyemo”.

j

Mr Adeyemo is the PW3 in this case.
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Issue four
What is the effect of section 21(4) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks De- b
cree No. 18 of 1994?
It is the contention of Professor T. Osipitan that section
21(4) of the Decree entitles this Tribunal to play a very
active role in the conduct of proceedings in cases where the c
prosecution either deliberately or negligently or inadvertently omits to charge a person who should be arraigned.
On the other hand, I.B.C. Adukwu for the Prosecution has
submitted that to call in aid the provisions of section 21(4) d
of the Failed Banks Decree it must be shown that:–
(a)

(b)

PW3 conspired with someone or acted in concert with
somebody;
e
or
he knowingly took part in the commission of an offence.

Before going into the merits and demerits of these submissions it will be pertinent to set out the provisions of section f
21(4) of the Decree.
It provides:–
“Where in respect of an act which is an offence under this Decree,
the Tribunal is satisfied that a person, not being a person charged g
with an offence under this Decree:–
(a) acted in concert or conspired with any person, or
(b) knowingly took part to any extent whatsoever in the commission of an act constituting an offence specified in this h
Decree,
the Tribunal shall have power to treat the person in like manner as
a person charged with an offence under this Decree and shall proceed against him accordingly notwithstanding anything to the coni
trary in any other enactment”.

The wordings of section 21(4) of the Failed Banks Decree
are very clear and unambiguous. The person to be charged
must have conspired with others or must have acted in concert with others to commit the act or must have knowingly j
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c

taken part in whatever extent in the commission of the act
which constitutes an offence under this Decree. Act here
connotes a criminal act.
So where a person, committs an offence under the Decree
in the manner described in section 21(4) of the Failed Banks
Decree No. 18 of 1994 and the Prosecution omits to charge
that person before the Tribunal, then it is mandatory for the
Tribunal to treat such a person as a person charged and shall
proceed against him accordingly.

d Issue five
Is the Tribunal vested with the Powers to try only the offences specified in Part III of the Decree?
e

f

g

I.B.C. Adukwu, Learned Prosecutor submitted that section
21(4) of the Decree is not applicable as that section relates to
offences under this Decree. The Learned Prosecutor further
submitted that all the allegations against PW3 are offences
under the BOFID, 1991 and under section 390 of the Criminal Code. All these he submitted are offences under other
enactments. Learned Counsel then referred to Part 3 of the
Failed Banks Decree No. 18 of 1994 where the offences
under this Decree are stated.

Professor T. Osipitan however saw this submission by the
Prosecutor as a wrong interpretation of the provision. This is
so because the power of this Tribunal is not confined to
h trying only the offences under Part 3 of the Decree. The
Learned Professor then referred to section 3(1)(c) and (d) of
the Failed Banks Decree which empowers this Tribunal to
try offences under the BOFID as well as the NDIC Decree
i and indeed all other offences relating to the business or
operation of a Bank under any enactment.

j

I will pause here and look at the provisions of section 19 of
the Decree which deals with offences and also section 3 of
the Decree which deals with Powers of the Tribunal.
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Section 19 provides:–
“(1) Any director, manager, officer or employee of a bank who:–
(a) knowingly, recklessly, negligently, wilfully or otherwise grants, approves the grant, or is otherwise connected with the grant or approval of a loan, an
advance, a guarantee or any other credit facility or financial accommodation to any person
(i)
without adequate security or collateral, contrary
to the accepted practice or the bank’s regulations, or
(ii) with no security or collateral where such security
or collateral is normally required in accordance
with the bank’s regulations, or
(iii) with a defective security or collateral, or
(iv) without perfecting, through his negligence or
otherwise, a security or collateral obtained; or
(b) grants, approves the grant or is otherwise connected
with the grant or approval of a loan, an advance, a
guarantee or any other credit facility which is above
his limit as laid down by law or any regulatory authority or the bank’s regulations; or
(c) grants, approves the grant or is otherwise connected
with the grant or approval of a loan, an advance, a
guarantee or any other credit facility to any person in
contravention of any law for the time being in force,
any regulation, circular, or procedure as laid down,
from time to time, by the regulatory authorities or by
the bank; or
(d) receives or participates in sharing, for personal gratification, any money, profit, property or pecuniary benefit towards or after the procurement of a loan, an
advance, a guarantee or any other credit facility from
any person whether or not that person is a customer of
the bank; or
(e) recklessly grants or approves a loan or an interest
waiver where the borrower is known to have the ability
to repay the loan and interest, is guilty of an offence
under this Decree.
(2) A person who, being indebted to or being a customer of a
bank, negligently, wilfully or recklessly:–
(a) makes a statement, whether written or oral, or gives
any information, or

b

c

d

e

f

g

h

i

j
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b
(3)

c

d

(4)

(b) fills any form to a bank, knowing it to be false, fake,
non-existent or fictitious, with the intention of concealing his identity from the bank so as to avoid the repayment of a loan, an advance, a guarantee or any
other credit facility granted him by the bank, is guilty
of an offence under this Decree.
Where the person referred to in subsection (2) of this section is a body corporate, any of its directors, managers, officers, employees or partners who is responsible or is in any
way connected with the doing of any of the acts referred to
in that subsection is guilty of the same offence under this
Decree and liable on conviction to the same punishment.
A person who fails to comply with an order of the Tribunal
under section 13(2) of this Decree for the payment of the
loan and interest within the time specified in an order under
that section is guilty of an offence.”

Whereas section 19 of the Decree deals with offences, sece tion 3 is definite on the Powers of the Tribunal. It deals with
the “all important” issue of jurisdiction. It is trite law that
where a Court or Tribunal is not vested with the jurisdiction
to try a case, any case tried by such a Court or Tribunal
f outside its power is an exercise in futility.
What then are the powers of the Tribunal? Are they confined to trying of offences specified in section 19 of the
Decree or can it try other cases in addition to those specified
g in section 19?
Section 3 of the Decree sets out the wide powers of the
Tribunal. It provides:–
h

i

j

“3(1) The Tribunal shall have power to:–
(a) recover, in accordance with the provisions of this
Decree, the debts owed to a failed bank, arising in the
ordinary course of business and which remain outstanding as at the date the bank is closed or declared a
failed bank by the Central Bank of Nigeria;
(b) try the offences specified in Part III of this Decree;
(c) try the offences specified in the Banks and Other
Financial Institutions Decree 1991 and the Nigeria Deposit Insurance Corporation Decree 1988; and
(d) try other offences relating to the business or operation
of a bank under any enactment.
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(2)

(3)

The Tribunal shall exercise exclusive jurisdiction over all
ancillary matters, including remand, bail and any other preliminary issues connected with an offence or hearing over
which the Tribunal has jurisdiction.
The Tribunal shall, in the exercise of its powers under this
Decree:–
(a) conduct its proceedings in such manner as to avoid
undue delay;
(b) Lift the corporate veil of a body corporate, where it is
necessary for the purpose of revealing its members
who may be:–
(i)
guilty of an offence under this Decree; or
(ii) liable, jointly or severally, for the debts owed by
the corporate body to a failed bank;
(c) have all the powers of the Federal High Court (in this
Decree referred to as “the Court”) and, accordingly the
judgments and decisions of the Tribunal shall be executed and enforced in the same way and manner as the
judgments and orders of the court;
(d) subject to this Decree, adopt its own procedure where
expedient, to ensure speedy determination of cases before it.”

b

c

d

e

f

The provisions of section 3 of the Decree are as clear as the
Drink 7 Up. They are so clear that even the blind man can
see them. The Tribunal has powers not only to try offences
as specified in this Decree but offences in the Banks and g
Other Financial Institutions Decree No. 25 of 1991 and the
Nigeria Deposit Insurance Corporation Decree, 1988 and
other offences relating to the business or operation of a bank
under any enactment.
h
Therefore, in answer to the question raised at Issue 5 this
Tribunal is vested with the powers to try not only the offences specified in Part III of Decree No. 18 of 1994 but all
the other offences specified in section 3(1)(c)–(d).
i
Issue six
I now move to the vital issue. It is whether the PW3 should
j
face trial.
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a
The Learned Prosecutor has submitted that all the allegations against PW3 are offences under the BOFID, 1991. He
specifically referred to sections 20(2), 21(2) and 90(2) of the
b BOFID and then to section 390 of the Criminal Code.

c

All these he said are offences under other enactments.
Learned Prosecutor from his submission admitted that indeed the PW3 committed offences under the BOFID and the
Criminal Code and then proceeded to put up Defences for
the PW3. These Defences are:–
(1)

d

e

(2)

(3)

(4)

f
(5)

That PW3 divested himself of the Directorship of his other
Companies until after the take over of the Bank in 1995.
That the investment of N4 million made by Amicable Bank
in Amicable Assurance has been paid back. See Suit No.
FBFMT/L/Z/4/42/96.
That the recovery of the secured loan from PW3 by NDIC
is the subject matter of Suit No. FBFMT/L/Z/4/40/96 before
the Honourable Justice Edokpayi in Zone 4 Lagos.
That Bolapat Finance and Securities on the 9 September
1990 paid the sum of N9,969,780.81 on behalf of some
Share holders including the PW3.
That the sum of N1.5 million collected for the purpose of
establishing a Bank at Oshogbo was not established against
the PW3.

g All the above submissions point to one thing. It is that the
PW3 committed some offences and the applicants are saying
he should be made to answer for them. If these offences are
criminal offences, the fact that PW3 has paid back the
money is of no consequence. The defences put forward by
h
the Learned Prosecution do not extricate the PW3 from
culpability.
i

j

Now to the crux of the matter. Since all the allegations
against the PW3 are offences under the BOFID and the
Criminal Code, is section 21(4) of the Failed Banks Decree
applicable in respect of the PW3?
I have earlier stated in this Ruling that the wordings of section 21(4) of the Decree are very clear and unambiguous.
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At the risk of repetition but for the sake of emphasis it
speaks of an offence specified under this Decree. I have
already set out the offences specified under this Decree.
They are contained at section 19 of the Failed Banks Decree.
It is true that section 3(1)(c) and (d) of the Decree gives
this Tribunal power to try offences under other enactment
including offences at subsection 1(b) that is the powers to
try offences specified in Part III of this Decree. However
offences under the BOFID, 1991, the Nigeria Deposit Insurance Corporation Decree, 1988 and other offences relating
to the business or operation of a bank under any enactment
are not offences specified in Part III of the Failed Banks
(Recovery of Debt) and Financial Malpractices in Banks
Decree No. 18 of 1994.
To incorporate offences in those other enactments as offences under the Failed Banks Decree would call for an
amendment of section 21(4) of the Decree to read:–

b

c

d

e

“Where, in respect of an act which is an offence under this Decree,
and under the Provisions of any other enactment, particularly as
specified in section 3(1)(c) and (d) of this Decree, the Tribunal is f
satisfied that a person, not being charged with an offence under
this Decree or under any other enactment:–
(a) acted in concert or conspired with any person; or
(b) knowingly took part to any extent whatsoever in the commission of an act constituting an offence specified in this g
Decree and under the laws as specified at section 3(1)(c),
(d) of this Decree;
the Tribunal shall have power to treat the person in like manner as
a person charged with an offence under this Decree and the ofh
fences specified in section 3(1)(c) and (d) of this Decree and shall
proceed against him accordingly notwithstanding anything to the
contrary in any other enactment.”

This Tribunal is not, however, vested with the powers to
amend the Decree and it will be presumptive of it to enlarge i
the provisions of section 21(4) of the Decree suo motu to
include other enactments not mentioned in the Decree.
The power to enlarge will be ultra vires this Tribunal and
j
would expose it to great ridicule.
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a
It is on this ground that I will reject the various applications made by Defence Counsel to try the PW3 along with
the other accused persons.
b
Consequently the application is refused and it is hereby
dismissed not on sentimental grounds as the Learned Prosecutor tended to highlight, as sentiments have no place in our
legal system, but on the ground that section 21(4) of the
c Failed Banks Decree is not applicable in respect of the PW3.
The above shall be the Ruling of this Tribunal.
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L.A. Ayanlere v. Federal Mortgage Bank of Nigeria
Limited and Another
b
COURT OF APPEAL, KADUNA DIVISION
ABDULLAHI, OGEBE, MUHAMMAD JJCA
Date of Judgment: 21 SEPTEMBER 1998

Suit No.: CA/K/186M/96

Mortgage – Interest – Rate of – Variation of not in accordance with Terms of Deed – Effect

c

Mortgage – Power of Sale – Dispute as to amount of indebtedness – Whether a bar
d
Facts
The appellant herein was the plaintiff before a Kwara State
High Court of Justice Sitting in Ilorin. He is the Proprietor
of Transit Guest Inn, Ilorin. The first respondent, as first e
defendant, is a Federal Mortgage Bank operating in Ilorin.
By a deed of Legal Mortgage, the first respondent granted
some loan to the appellant. The appellant mortgaged to the
first respondent his Transit Guest Inn in order to secure the f
loan. Terms of the loan contract were all contained in the
Deed of Legal Mortgage.
The plaintiff alleged in his statement of claim that contrary
to the provision of paragraph 8(a), (b) and (c) of the Deed of g
Legal Mortgage, the first defendant unilaterally altered the
rates of interest several times without the minimum of three
months’ notice in advance. This brought the total indebtedness of the plaintiff to N150,218.87. Defendant, in an at- h
tempt to recover its money, authorised second defendant to
sell the plaintiff’s aforesaid Guest Inn. This move compelled
the plaintiff to take a Writ of Summons against the defendants. In the Writ of Summons, the plaintiff endorsed the
i
following claim:–
“The plaintiff’s claim is for an order
(i) prohibiting the defendants both jointly and/or severally,
their servants and/or agents and/privies from alienating
the plaintiff’s mortgage property at Olorunsogo Estate j
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opposite Ilorin Grammar School, Ilorin, covered by Certificate of Occupancy No. KW3833 of 7/12/81 and
(ii) a declaration that the first defendant can only lawfully
charge a minimum of 8½% per cent interest as per deed
of mortgage dated 31/03/82 between the parties,”

Pleadings were filed and exchanged. The case went on full
trial. At the end of the trial, the learned trial Judge found on
c the first relief sought that there was no sufficient reason to
grant an order prohibiting sale of plaintiff’s property. On the
second relief the learned trial Judge found that the first defendant did not charge the interest rate in accordance with
d the provisions of the deed of mortgage and there was no
waiver or acquiescence. He therefore granted relief number
two. Both the plaintiff and first defendant were dissatisfied
with the judgment and each appealed to the Court of Appeal.
e Held –
1. Generally power to sell mortgaged properties has for
long formed part and parcel of Deeds of Legal Mortgage. The Mortgagee, unless where a contrary intention
is shown, has a power of sale provided that (i) the Mortf
gage was made by deed and (ii) the Mortgage money is
due, that is the legal date for redemption has passed.
2. Where the money is payable by instalment, the power of
sale arises as soon as any instalment is in arrears.
g
3. The Mortgagee will not be restrained from exercising his
power of sale because the amount due is in dispute.
4 The Mortgagee will be restrained however if the Morth
gagor pays the amount claimed into Court, that is the
amount which the Mortgagee swears to be due to him,
unless on the terms of mortgage, the claim is exclusive.
5. It is an elementary principle of law of contract that pari
ties are bound by the terms of agreement they have voluntarily entered into.
6. Any change of the rate of interest should be brought to
the attention of the customer by the banker as a condij
tion for the banker to change the agreed rate of interest.
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7. In the instant case, the notice in which the Customer
was said to have been informed of the alterations in interest rates were invalid, not being in accordance with
the terms of the contract entered into by both parties b
and his mere refusal to protest could not amount to a
waiver.
8. Per curiam
c
“It is quite clear from the provision of Sub-paragraph (b) of
paragraph (8) of exhibit 1 that (first defendant) crossappellant may from time to time serve on the borrower
(cross-respondent) not less than three months notice requiring payment of interest at an increased or reduced rate. The
cross-appellant served notices on the cross-respondent on d
various dates. The Learned Trial Judge found that all the notices showed that the changes in the rates of interest were
made retrospectively as against the provision of paragraph
8(b) of exhibit 1. Such changes were declared invalid by the
Learned Trial Judge and held that cross-appellant could only e
charge interest at the agreed rate 8,5%. In my view, the
Learned Trial Judge did what he is exactly required to do in
interpreting agreement willingly entered into by parties in enforceable terms without more. Any change of the rate of interest should be brought to the attention of the customer by f
the banker as a condition for the banker to change the agreed
rate of interest. (See Okolo v. U.B.A. Ltd (1998) 2 N.W.L.R.
(Part 539) page 618 at 658–659). I therefore find it hard to
fault the decision of the Learned Trial Judge on the issue.”

Dismissing both the appeal and cross-appeal.

g
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Judgment
MUHAMMAD JCA: (Delivering the lead judgment) The
appellant herein was the plaintiff before a Kwara State High
Court of Justice sitting in Ilorin. He is the proprietor of
Transit Guest Inn. Ilorin. The first respondent, as first defendant, is a Federal Mortgage Bank operating in Ilorin. By
a Deed of Legal Mortgage, the first respondent granted some
loan to the appellant. The appellant mortgaged to the first
respondent his Transit Guest Inn in order to secure the loan.
Terms of the loan contract are all contained in the deed of
legal mortgage.
The plaintiff alleged in his statement of claim that contrary
to the provision of paragraph 8(a), (b) and (c) of the deed of
legal mortgage, the first defendant unilaterally altered the
rates of interest several times without the minimum of three
month’s notice in advance. This brought the total indebtedness of plaintiff to N150,218.87 which was five times more
than the actual debt. The first defendant, in an attempt to
recover its money, authorized second defendant to sell the
plaintiff’s aforesaid guest inn. This move compelled the
plaintiff to take a writ of summons against the defendants. In
the writ of summons, the plaintiff endorsed the following
claim:–

b

c

d

e

f

“The plaintiff’s claim is for an order (i) prohibiting the defendants g
both jointly and/or severally, their servants and/or agents and/or
privies from alienating the plaintiff’s mortgage property at Olorunsogo Estate opposite Ilorin Grammar School, Ilorin covered by
Certificate of Occupancy No. KW3833 of 7/12/81 and (ii) a declaration that the first defendant can only lawfully charge a maximum h
of 8½ per cent interest as per deed of mortgage dated 31/3/82 between the parties.”

Pleadings were filed and exchanged. The case went on full
trial. At the end of the trial, the learned trial Judge found on
i
the first relief sought that there was no sufficient reason to
grant an order prohibiting sale of plaintiff’s property. On the
second relief the learned trial Judge found that the first defendant did not charge the interest rate in accordance with
the provisions of the deed of mortgage and there was no j

[1998] 8 N.B.L.R. (PART III) (COURT OF APPEAL, KADUNA DIVISION)

Muhammad JCA
L.A. Ayanlere v. Federal Mortgage Bank of Nigeria Ltd

195

a
waiver or acquiescence. He therefore granted relief number
two. Both the plaintiff and first defendant were dissatisfied
with the judgment and each appealed to the Court of Appeal.
b The first defendant as cross-appellant filed its notice of cross
appeal containing four grounds of appeal. The appellant/
cross-respondent filed his briefs of argument in respect of
the main appeal and the cross appeal. He adopted and relied
c on same on the date of hearing. The first respondent/crossappellant filed a brief in respect of the two appeals. Learned
Counsel for the first respondent adopted and relied on same.
Learned Counsel for the appellant/cross-respondent formud lated the following issues in respect of the main appeal.
i.
Whether the plaintiff could validly urge that the two
mortgage documents (exhibits 1 and D1) be declared null and void when both parties pleaded the
mortgage deed and the plaintiff did not raise the ise
sue in his pleading.
ii.
f

Whether the English authority, Halsbury’s Laws of
England (3ed) page 301, paragraph 566 applied. i.e.
“The mortgagee will not be restrained from exercising his power of sale because the amount due is in
dispute.”

I shall consider the main appeal first. It is the submission of
g learned Counsel for the appellant on issue one that the
learned trial Judge was in grave error of the law in holding
that the plaintiff could not validly urge that exhibits 1 and
D1 be declared null and void when same were not pleaded.
h He submitted further that a pleader does not plead law but
facts. He referred us to Order 25 Rule 6 of the Kwara State
High Court (Civil Procedure) Rules, 1989. On the second
issue, learned Counsel submitted that as the first defendant
was responsible for the uncertainty in the volume of plaini tiff’s indebtedness by charging void and invalid higher rates
of interest, it should not benefit itself from the uncertainty
created. The English authority could not, according to
learned Counsel, be of any relevance and is inapplicable in
j the situation.
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On the first issue, learned Counsel for the respondents
submitted that the plaintiff did not claim that the 2 mortgage
documents (exhibits 1 and D1) be declared null and void. He
pleaded no fact and led no evidence to enable the trial court
make such a declaration. Parties joined no issue on the point
in their pleadings, it was only at the stage of address that
learned Counsel for the appellant raised the issue of nullity
of the two documents. He argued that the learned trial Judge
was right in discountenancing the unpleaded issue of the
mortgage documents. He cited Order 25 Rule 6(1) of the
Kwara State High Court (Civil Procedure) Rules. The argument of learned Counsel for the first respondent’s on Issue 2
is that the plaintiff admitted that he was indebted to the first
defendant. The learned trial Judge found that the plaintiff
did not make genuine efforts to ascertain his actual indebtedness. He also found that the plaintiff had only paid
N12,865 out of N115,578 due as at 31st December, 1990 at
the calculated interest rate of 8½% as admitted by the plaintiff. There was no appeal, according to learned Counsel on
these findings of the learned trial Judge. Further, the trial
court did not find that the first defendant was responsible
for any dispute in the plaintiff’s volumes of indebtedness.
Even if first defendant was responsible for the volume of
plaintiff’s indebtedness that would still not affect the right
of power of sale of the first defendant and that the correct
position of the law is the one cited by the learned trial
Judge from Halsbury’s Laws of England which is apposite in
Nigeria.
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I have carefully considered the record of appeal placed before this Court, the submission of learned Counsel for the
respective parties vis-à-vis the current provisions of the law
applicable. Issue number one formulated by learned Counsel
for the appellant which emanated from ground one of the i
grounds of appeal is an issue which largely centred on the
basic principles of pleadings that is a party is bound by its
pleadings at the trial and shall not be allowed to set up a
j
different case.
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The argument of learned Counsel for the appellant is that
the learned trial Judge was wrong in not declaring exhibits 1
and D1 null and void as same were not pleaded. Having examined the averment in the statement of claim, I agree entirely with the learned trial Judge that the issue of nullity and
voidity of the two exhibits, 1 and D1 was not pleaded. To
raise it at trial stage will amount to springing a surprise on the
other party. This is an antithesis to the object of pleading
which is to appraise the opposing party of the case the pleader
is making so as to avoid any surprise at the hearing and to
ascertain the issue or issues in controversy between the parties with a view to enabling each party settle before hand the
evidence it shall adduce at the hearing. As this point was not
pleaded by the plaintiff that was also why I think there was no
evidence on the point. Even if there was it would have gone
to no issue. (See Aderemi v. Adedire (1966) N.M.L.R. 398;
A.C.B. Ltd v. Attorney-General (North) (1967) N.M.L.R. 231;
Albion Constr. Co Ltd v. Rao Invest and Pro Ltd (1992) 1
N.W.L.R. (Part 219) 583; Bakare v. L.S.C.C. (1992) 8
N.W.L.R. (Part 262) 641; Balogun v. Oshunkoya (1992) 3
N.W.L.R. (Part 232) 827). I think there is great difference
between pleading a deed of legal mortgage and pleading its
illegality or voidity. The two are not the same. If appellant
had wanted to raise validity of the documents, same should have expressly been pleaded (See Finnih
v. Imade (1992) 1 N.W.L.R. (Part 219) 511; Ukuta v. Alliance
(Nigeria) Ltd (1992) 8 N.W.L.R. (Part 259) 374; Sodipo v.
Lemminkainen O.Y. (1992) 8 N.W.L.R. (Part 258) 229). In
my view, the learned trial Judge was right in discountenancing the voidity of the deeds of legal mortgage raised. It is trite
that a court is not a charitable organisation. It only gives to a
party what he claims by way of pleading. (See Olaopa v.
O.A.U. Ile Ife (1997) 7 N.W.L.R. (Part 512) 204 at 225).
The second issue is tied to ground two of the grounds of
appeal. It challenges the application of the English law principle that a mortgagee will not be restrained from exercising
his power of sale because the amount due is in dispute.
Learned Counsel for the appellant argued that the first
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respondent was responsible for the uncertainty in appellant’s
indebtedness by charging invalid and higher rates of interest.
This according to him, renders the mortgagee’s right to sell
the mortgaged property not exercisable. I think there is a b
misconception of the law or rather, the law is stated up side
down. The issues involved uncertainty of the amount owed,
charging of higher rates of interest and the exercise of power
of sale by a mortgagee, are quite distinct and distinguish- c
able. They operate under different principles of law without
one opposing the other. Generally, power to sell mortgaged
properties has for long formed part and parcel of deeds of
legal mortgage. The mortgagee, unless where a contrary d
intention is shown, has a power of sale provided that
(i) the mortgage was made by deed and
(ii) the mortgage money is due,

e

that is, the legal date for redemption has passed. Where the
money is payable by instalments the power of sale arises as
soon as any instalment is in arrears. The appellant it appears
was not asking the trial court to prohibit the sale on any of f
the above conditions. His challenge was that there was a
dispute on the amount of indebtedness. The learned trial
Judge did not find this to be a sufficient reason to prohibit
the sale and he was persuaded by the law found in the colg
lection of the Halsbury’s Laws of England. I have no reason
to disagree with the learned trial Judge on this issue. The
dispute on the volume of the indebtedness is not a valid
ground known to law such as can be relied upon to prohibit
a mortgagee from exercising his right of sale. Paragraph 566 h
of the Halsbury’s Laws of England (3ed) is quite clear and
apposite on the issue. It was reproduced by the learned trial
Judge. I too feel persuaded to reproduce it below:–
“The mortgagee will not be restrained from exercising his power i
of sale because the amount due is in dispute . . . (Cockell v. Bacon
(1852) 15 Beav 158: (Gill v. Newton (1866) 14 W.R.) . . . He will
be restrained however if the mortgagor pays the amount claimed
into court, that is the amount which the mortgagee swears to be
due to him (Hill v. Kirk Wood) (1880) 28 WR 358, (A), unless on j
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the terms of the mortgage the claim is exclusive (Hickson v. Darlow (1883) 23 Ch.D. 690 CA).”

In challenging the reliance put by the learned trial Judge on
b the above authority learned Counsel for the appellant to my
dismay and surprise, could not come up with any authority.
The position is not any different in Nigeria. In Sabbagh,
Assad and another v. Bank of West Africa (1962) All N.L.R.
c 1153 at 1155, it was held that the mortgagee’s power of sale
or foreclosure cannot be affected only because the amount
due under the mortgage agreement is in dispute. Accordingly, I have no reason to tamper with the learned trial
d Judge’s holding on the issue that the dispute on the amount
of indebtedness is not sufficient reason to restrain the mortgagee from exercising it’s right of sale. This issue is as well
resolved in respondents’ favour.
Turning now to the cross-appeal, the cross-appellant fore
mulated two issues which read:–
“i.

f

ii.

Whether the learned trial Judge was right in holding that
changes in the interest rates contained in exhibits 2 to 4 are
invalid.
Whether the decision of the learned trial Judge on the principles of waiver applied against the case of the appellant/
cross-respondent.”

Learned Counsel for the cross-respondent it appears adopted
g the above two issues.
Arguing the issues on the cross appeal learned Counsel for
the cross-appellant submitted on issue one that contrary to
the holding of the learned trial Judge there was nothing in
h exhibit 1 which stipulated or suggested 3 months mandatory
advance or prior notice to be given to the cross-respondent
before the cross-appellant could effect a change in the interest rate. As parties are bound by the clear provisions of the
i agreement they freely entered into the function of the court
is to interpret and pronounce on enforceable terms of the
agreement. He argued that the provisions of exhibit 1 especially clause B are plain and clear and while interpreting
such provisions the court should give each word in such
j provisions its simple and ordinary grammatical meaning. By
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a
use of the word “may” in clause 8(b) of exhibit 1 the crossappellant was at liberty to give the cross-respondent not less
than three months notice of change in the interest rate. On the
second issue of the cross appeal learned Counsel submitted
that as the cross-respondent acknowledged the receipt of the
statement of account as well as the notices of increase in interest rate without protest he has by his conduct waived his right
to complain against the various changes in the interest rate.
Learned Counsel for the cross-respondent submitted that
the learned trial Judge was right in holding that exhibits 2–4
were invalid and that the learned trial Judge correctly interpreted the provision of paragraph 8(b) of exhibit 1 that the 3
months requirement for notice of increase in interest rate is
very clear and be declared null and void. On the second
issue learned Counsel for the cross-respondent submitted
that the doctrine of waiver does not apply in the situation as
express terms of the contract ought to be obeyed.
In his judgment the learned trial Judge after having extensively quoted the provisions of paragraph 8 of exhibit 1,
found that the cross-appellant (first defendant) did not
change the interest rate in accordance with the provisions of
the deed of mortgage (exhibit 1) and declared changes in the
interest rates contained in exhibits 2 to 4 as invalid. I cannot
agree more than the learned trial Judge had held. It is an
elementary principle of the law of contract that parties are
bound by the terms of agreement they have voluntarily entered into. (See Kurubo v. Zach Motison (Nigeria) Ltd
(1992) 5 N.W.L.R. (Part 239) 102; National Salt Co (Nigeria) Ltd v. Innis Palmer (1992) 1 N.W.L.R. (Part 218) 422;
Union Bank v. Ozigi (1994) 3 S.C.N.J. 42; (1994) 3
N.W.L.R. (Part 333) 385 and Shetitimari v. Nwokoye (1991)
9 N.W.L.R. (Part 213) 60). It is quite clear from the provision of sub paragraph (b) of paragraph 8 of exhibit 1 that
(first defendant) cross-appellant may from time to time serve
on the borrower (cross-respondent) not less than three
months notice requiring payment of interest at an increased
or reduced rate. The cross-appellant served notices on the
cross-respondent on various dates. The learned trial Judge
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found that all the notices showed that the changes in the
rates of interest were made retrospectively as against the
provision of paragraph 8(b) of exhibit 1. Such changes were
b declared invalid by the learned trial Judge and held that
cross-appellant could only charge interest at the agreed rate
of 8,5%. In my view, the learned trial Judge did what he is
exactly required to do in interpreting agreement willingly
c entered into by parties in enforceable terms without more.
Any change of the rate of interest should be brought to the
attention of the customer by the banker as a condition for the
banker to change the agreed rate of interest. (See Okolo v.
d U.B.N Ltd (1998) 2 N.W.L.R. (Part 539) page 618 at 658
659). I therefore find it hard to fault the decision of the
learned trial Judge on the issue.
On the second issue, the learned trial Judge was of the view
that
there was no waiver or acquiescence by the crosse
respondent as to the change of interest rates in the contract.
Some of the reasons given by the learned trial Judge are that:–
f

g

“To apply the doctrine of acquiescence of waiver because of mere
refusal to protest is in my view to lose sight of the fundamental
nature and consequences of the term that was breached. It is my
considered view that there could not be a waiver where the option
to the plaintiff has been eroded or taken away so to say by the
conduct of the first defendant. The first defendant decided to give
the notice retrospectively, and the option open to the plaintiff under paragraph 8(e) of exhibit 1 was rendered inoperative. I therefore cannot accept the argument of the learned Counsel to the
defendants that the plaintiff has acquiesced to or waived his right
on the change in interest rates.”

h Now, from whichever angle one looks at the principles of
law – acquiescence and waiver – learned Counsel for the
cross-appellant wants to rest his second issue of the crossappeal one would come to the inevitable conclusion that
i none could apply to the case at hand. Acquiescence for instance imports tacit consent. It is the giving of an implied
consent to a transaction to the accrual of a right or to any act
by one’s mere silence or without express assent or acknowledgment. Waiver on the other hand is the intentional or
j voluntary relinquishment of a known right or such conduct
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as warrants an inference of the relinquishment of such right
or when one dispenses with the performance of something
one is entitled to exact or when one is in possession of any
right whether conferred by law or by contract with full
knowledge of the material facts, does or forebears to do
something the doing of which or the failure of forbearance
to do which is inconsistent with the right or his intention to
rely upon it. It is trite law that the party against whom the
doctrine of waiver is raised must:–
(a) be aware of the act or omission; and
(b) do some equivocal act adopting or recognising the
act or omission. (See Ariori v. Elemo (1983) 1
S.C.N.L.R. 27; Adio v. Attorney-General Oyo State
(1990) 7 N.W.L.R. (Part 163) 448; Odu’a Investment
Co Ltd v. Talabi (1991) 1 N.W.L.R. (Part 170) 761).
The learned trial Judge found that the notice in which crossrespondent was said to have been informed of the alterations
in interest rates were invalid and that mere refusal to protest
by the cross-respondent could not amount to a waiver. I can
hardly fault this holding.
In conclusion, the main appeal lacks merit. It is hereby
dismissed. The cross-appeal as well lacks merit and is accordingly dismissed too. Judgment of the lower court is
hereby affirmed. Parties to bear own costs in each of the two
appeals.
ABDULLAHI JCA: I had the benefit of a preview of the judgment just delivered by my learned brother Muhammad, JCA.
I agree with all the reasons given and the conclusions
reached. I adopt them as mine. I abide by all the consequential orders made therein.
OGEBE JCA: I had the preview of the judgment of my
learned brother Tanko Muhammad, JCA just delivered and I
agree with his reasoning and conclusion. Accordingly, I also
dismiss both the appeal and cross appeal with no order as to
costs.
Appeal and cross appeal dismissed.
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Federal Republic of Nigeria v. Mr Macaulay Iyayi
and Others
FAILED BANKS TRIBUNAL, ZONE II, LAGOS
OPE-AGBE J
Date of Judgment: 15 OCTOBER 1998

Suit No.: FBFMT/L/Z11/8C/97

c

Failed Banks Tribunal – Bail – Accused granted bail on
conditions considered by accused to be excessive – Accused
in detention for over 2 years – End of trial not in sight –
Change of circumstance – Tribunal can vary earlier condid tions of bail
Facts
On the 21st November, 1997, the Tribunal granted bail to
e each of the first, fourth, fifth and sixth accused persons on
conditions which included the deposit of half of the amount
of N1.735 Billion (One Billion, Seven Hundred and ThirtyFive million) with the Secretary of the Zone II of the Failed
f Banks Tribunal pursuant to section 26(2) of the Failed
Banks Decree No. 18 1994 (as amended). Each of the first,
fifth and sixth accused persons subsequently brought this
present application praying for an order varying the earlier
conditions for bail and admitting each of the first, fifth and
g sixth accused persons to bail upon such liberal condition or
conditions as the Tribunal may deem fit to make in the circumstances.

i

The submission of Counsel for the first accused person
was that the health of the first accused person who has been
in custody since 1996 is waning and that the evidence so far
adduced is that no money is missing or stolen and that the
Central Bank of Nigeria (“CBN”) was not misled because no
report got to CBN

j

Counsel for the fifth accused person contended that the
bail granted by the Tribunal on 21st November, 1997 with
its conditions is interlocutory and that by the decision of the
Special Appeal Tribunal in the case of Folbod Investment

h
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and others v. NDIC (1997) 1 F.B.T.L.R. 165, there is no
right of appeal against the decision.
It was further submitted that by section 26 of the Failed
Banks Decree No. 18 of 1994 (as amended) the Tribunal can
vary the conditions of bail if there are changed circumstances. One changed circumstance as it relates to the fifth
accused person in that he had been in custody for over 2
years, that as a civil servant who was retired as a result of
this case, he is in no position to raise N800 million to satisfy
one of the conditions for bail, that the Tribunal has heard
evidence from twelve prosecution witnesses and is in a position to gauge the criminal culpability of the fifth accused
person, that in a situation in which the accused is required to
deposit half of the amount in the charge amounts to no bail
and implies that the accused is already found guilty before
trial commenced.

b

c

d

e

Learned Counsel for the sixth accused person while adopting the submissions of the learned Counsel for the first and
fifth accused persons submitted that the sixth accused person
has been in custody for about two years and urged for a f
variation of the terms of the condition for bail granted.
The learned prosecuting Counsel on the other hand contended that the Tribunal has no jurisdiction to grant any
application to vary the terms of the bail granted earlier on to g
any of the accused persons.
The Tribunal considered the provisions of section 26 of the
Failed Banks Decree No. 18 of 1994 (as amended).

h

Held –
1. The Tribunal has jurisdiction to grant application to vary
the terms of bail earlier granted to an accused person.
i
2. The whole purpose of sections 3(3)(a) and 4(1) of the
Failed Banks Tribunal Decree is to avoid delay and ensure speedy determination of cases coming before the
Tribunal. It is not the intention of the law maker that an
accused person charged under the Decree should remain j
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in custody for a period longer than the period prescribed
on conviction for the offence.
b 3. That having regard to sections 3(3)(a), 4(1) and the
explanatory note of the Decree at page 222 and section
5(1) of the Decree which does not allow interlocutory
appeals, it is not the intention of the law maker that an
accused person arraigned before the tribunal should rec
main in custody for as long as it takes the trial to determine. As the accused persons have been in custody for
over 2 years with the end of the trial not in sight, there is
a changed circumstance which calls for exercise of the
d
discretion of the tribunal outside section 26(2) of the
Decree by resort to section 118 of the Criminal Procedure Act to grant the application.
Application granted.
e
Cases referred to in the judgment

f

Nigerian
Ebute v. The State (1994) 8 N.W.L.R. (Part 360) 66
Eyu v. The State (1988) 2 N.W.L.R. (Part 78) 602
Folbod Investment Ltd v. NDIC (1997) 1 F.B.T.L.R. 165
Okpe v. The State (1994) 5 N.W.L.R. (Part 245) 490

g
Nigerian statutes referred to in the judgment
Constitution of the Federal Republic of Nigeria, 1979 (as
amended), sections 32(1), 33(6)(a), 220(1), 277(1)
h Criminal Procedure Act Cap 80 Laws of the Federation of
Nigeria, 1990, sections 118(1), 123
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended), sections
i 3(3)(a), 4, 5(1), 26(1), 26(2)

j

Book referred to in the judgment
Criminal Procedure in Nigeria – Law and Practice by Oluwatoyin Doherty at 134
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Counsel
For the prosecution: Mr Giwa-Osagie (with him Temidayo
Shokunbi)
b
For the first accused person: Mr Asemota (S.A.N.) (with him
Mr S.E. Kadiri, Mr P.E. Okonofua, Miss P. Itugbu)
For the fourth accused person: Mr Abiodun Idowu
For the fifth accused person: Mr C.O. Akpambo, S.A.N. c
(with him Mr Chris Njoku)
For the sixth accused person: Chief Olujinmi, S.A.N. (with
him Moji Ojo, Prince Ishola Ashanike and Mr O. Okpataku)
d
Judgment
OPE-AGBE J: On the 21st November, 1997 this Tribunal
granted bail to each of the first, fourth, fifth and sixth accused persons on conditions which included the deposit of e
half the amount of N1.735 Billion with the Secretary of the
Zone of this Tribunal pursuant to section 26(2) of the Failed
Banks Decree No.18 of 1994 (as amended). Each of the first,
fifth and sixth accused persons has brought an application f
under section 26(2) (supra), sections 118(1) and 123 of the
Criminal Procedure Act (CPA), sections 32(1) and 33 of the
Constitution of the Federal Republic of Nigeria, 1979 (as
amended) and under the inherent jurisdiction of this Tribug
nal as preserved by section 6(6)(a) of the Constitution of the
Federal Republic of Nigeria, 1979 as amended praying for
an order varying the earlier conditions for bail upon such
liberal condition or conditions as this Honourable Tribunal
h
may deem fit to make in the circumstances.
Arguments turned on the narrow issue of whether or not
this Tribunal has jurisdiction to vary conditions of bail earlier granted to the accused persons.
i
Learned Counsel for the first accused Mr Asemota, S.A.N.
referred to the 22 paragraphs affidavit in support of the
application and submitted that the health of the first accused
person who has been in custody since 1996 is waning
and that the evidence so far adduced is that no money was j
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missing or stolen and that the Central Bank of Nigeria
(CBN) was not misled because no report got to CBN.
Learned Counsel for the fifth accused Mr Akpamgbo,
S.A.N. referred to and relied on the 15 paragraphs affidavit
in support of the application and submitted that the bail
granted by this Tribunal on 21st November, 1997 is interlocutory, that the Special Appeal Tribunal has no jurisdiction to entertain appeal in this matter referred to the case of
Folbod Investment and others v. NDIC (1997) 1 F.B.T.L.R.
165 at 169 and submitted that where there is a right there is a
remedy and that that right can come to this Tribunal by way
of a variation. The Learned S.A.N. referred to the word
“may” in section 26(2) (supra) which is to be read subject to
section 26(1) of same Decree and submitted that the word
“may” imports a permissive and discretionary injunction not
a mandatory or peremptory injunction and the word implies
that this Tribunal can vary the conditions of bail if there are
changed circumstances, that one changed circumstance as it
relates to the fifth accused person is that he has been in
custody for over 2 years, that as a civil servant who was
retired as a result of this case, he is not in a position to raise
N800 million, one of the conditions for bail, that the Tribunal has heard evidence from twelve prosecution witnesses
and is in a position to gauge the criminal culpability of the
fifth accused person, that in a situation in which the accused
is required to deposit half of the amount in the charge
amounts to no bail and implies that the accused is already
found guilty before trial commenced – referred to the case of
Eyu v. The State (1988) 2 N.W.L.R. (Part 78) 602.
The learned S.A.N. submitted that the fifth accused returned to this country from Britain on his own volition on
25th September, 1996 and was arrested on 18th October,
1996, that nothing prevented him from fleeing from justice
like the second and third accused persons between 25th
September, 1996 and 18th October, 1996 and urged that the
fifth accused be granted bail on liberal terms.
Learned Counsel for the sixth accused Chief Olujinmi,
S.A.N. while adopting the submissions of the learned Counsel
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for the first and fifth accused persons submitted that the
sixth accused person has been in custody for about two years
and urged for a variation of the terms of the conditions for
bail granted. The learned S.A.N. referred to the evidence led
so far in this case and submitted that there was nothing done
by the section of the sixth accused person or by him which
was wrong.
In his own submission the learned prosecuting Counsel Mr
Giwa-Osagie submitted that the applications of the first, fifth
and sixth accused persons are grossly misconceived and
incompetent and that this Tribunal has no jurisdiction to
grant any application to vary the terms of the bail granted
earlier on to any of the accused persons. The learned Counsel submitted that section 26(2) of the Decree spells out
clearly the powers of the Tribunal regarding bail applications, that this Tribunal has exercised the discretion in favour of the applicants on 21st November, 1997 within the
confines of the law and that is the end of the matter as far as
this Tribunal is concerned, that these applications amount to
asking this Tribunal to sit on appeal over its own decision,
that there is no provision in the Decree for that. That even
under the general law and the CPA, when a High Court
grants bail on terms considered onerous by the accused, the
proper procedure is to apply to a Higher Court that is Court
of Appeal for more favourable terms. He referred to the
learned Author of Criminal Procedure in Nigeria – Law and
Practice by Oluwatoyin Doherty, page 132 under the subtitle Review of Bail also page 134 paragraph 3 and urged that
this Tribunal be guided by section 26(2) of the Decree. All
learned S.A.N’s made further submissions in reply.
The ruling of this Tribunal on 21st November, 1997 in
which the accused persons were admitted to bail in line with
the provisions of section 26(2) (supra) is a decision within
the meaning of section 277(1) of the 1979 Constitution
capable of being appealed against by the accused in exercise
of their constitutional rights of appeal but this right cannot
be exercised under section 220(1) of the 1979 Constitution
which makes provision for the exercise of such right but
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under section 5(1) of the Decree which makes the provision
for right of appeal to the Special Appeal Tribunal under the
Failed Banks Decree No. 18 of 1994. Section 5(1) of the
b Decree provides that:–
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“a person convicted or against whom a judgment is given under this
Decree may, within 21 days of the conviction or judgment, appeal
to the Special Appeal Tribunal established under the Recovery of
Public Property (Special Military Tribunal) Decree 1984, as
amended, in accordance with the provisions of that Decree.”

The Special Appeal Tribunal in the case of Folbod Investments Ltd v. NDIC (supra) at page 170 held that section 5(1)
of the Decree prescribes right of appeal only against a final
decision of the Lower Tribunal and not against its interlocutory decision. The ruling of 21st November, 1997 is an interlocutory decision but this does not mean that such a ruling
cannot be appealed. It could but not at the interlocutory
stage. The appellate Tribunal held at same page 170 that this
does not mean that the interlocutory orders or decisions of
the lower Tribunal cannot be challenged or questioned on
appeal. Such decisions can be attacked in the appeal against
the final judgment of the Tribunal.
It is not in dispute that an appellate court has jurisdiction to
vary bail conditions granted by a lower court. (See Criminal
Procedure in Nigeria – Law and Practice (supra) at page 134).
In the instant application where the appellate Tribunal has
no jurisdiction to hear interlocutory appeal on bail does it
then mean that an accused person has no means of asking for
a variation of the bail conditions granted to him but has to
wait till the end of the case? The authorities do not support
the contention of the learned prosecuting Counsel that this
Tribunal has no jurisdiction to grant any application to vary
the terms of bail granted earlier to an accused person. See
the cases of:–
(i) Okpe and another v. The State (1994) 5 N.W.L.R.
(Part 345) 490 at 498E – a Judge is competent in
law and has jurisdiction to review the bail earlier
granted by another Judge.
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(ii) Ebute and others v. The State (1994) 8 N.W.L.R.
(Part 360) 66 at 71F – bail granted by a Judge can
be revoked if there is evidence of changed circumb
stance placed before the Judge.
Section 3(2) of the Decree provides that the Tribunal shall
exercise exclusive jurisdiction over all ancillary matters,
including remand, bail and any other preliminary matters
c
connected with an offence or hearing over which the Tribunal has jurisdiction. Sections 3(3)(a) and 4(1) of the Decree
provide as follows:–
“3(3)(a) The Tribunal shall, in the exercise of its powers under
d
this Decree:–
(a) conduct its proceedings in such manner as to
avoid undue delay.
4(1)
Tribunal shall deliver its judgment not later than 21
working days from the day of its first sitting.”
e

The whole purpose of sections 3(3)(a) and 4(1) of the Decree is to avoid undue delay and ensure speedy determination of cases coming before this Tribunal. It is not the
intention of the law maker that an accused person charged f
under the Decree should remain in custody for a period
longer than the period prescribed on conviction for the offence.
The averments of the first, fifth and sixth accused persons g
that they have spent over two years in custody have not been
challenged. The prosecution has not closed its case, the
accused persons have not opened their defence. If the present position is left as it is, it is not known when this trial
h
will come to an end. There is therefore a changed circumstance before this Tribunal. I am mindful of the provisions
of section 26(2) of the Decree and the fact that once the
words in a statute are not ambiguous, they must be given
i
their ordinary, literal, grammatical and natural meaning.
In relation to this case in interpreting section 26(2) of the
Decree, each of the accused persons should deposit with the
Secretary of this Zone an amount of N800 million and proj
vide a surety for the remaining N800 million.
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a
Mr Akpamgbo, S.A.N. submitted that this amounted to
no bail and implies that the accused has been found guilty
before trial. This may be so but section 26(2) is clear and
b unambiguous. The word “may” in section 26(2) simply gives
the Tribunal the discretion to refuse to grant bail as provided
under section 26(1) or if bail is to be granted then the discretion should be exercised within the four walls of secc tion 26(2).
My humble view however is that having regard to sections 3(3)(a), section 4(1) and the Explanatory Note of the
Decree at page A 222 and section 5(1) of the Decree which
d does not allow of interlocutory appeals, it is not the intention
of the law maker that an accused person arraigned before
the Tribunal should remain in custody for as long as it takes
the trial to determine. (See the case of Okpe and others v.
e The State (supra) at page 501B–E). It is because accused
persons have been in custody for over 2 years with the end
of trial not in sight that I hold that a changed circumstance
has presented itself before this Tribunal. It is on this fact
that I want to exercise my discretion outside section 26(2) of
f the Decree and go to section 118 of the Criminal Procedure
Act.
The application succeeds.
g

I make an order varying the terms of conditions granted to
the first, fifth and sixth accused persons as follows:–
Each of them is granted bail in the sum of N50 million with two
sureties of N25 million each.

h Sureties to be house owners and the house to be covered by
Certificate of Occupancy.
Mr Idowu
i

We have an application but in view of the ruling I
make a formal application for bail on behalf of the
fourth accused person.
Mr Shorunbi

j

I am not opposing.
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Tribunal
In line with the ruling of this Tribunal today the
fourth accused is granted bail in the sum of N50 mil- b
lion with two sureties each of N25 million. Sureties to
be house owners. House to be covered by Certificate
of Occupancy.
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b

Frank and Frank Construction Co Limited and
Another v. Nigeria Deposit Insurance Corporation
SPECIAL APPEAL TRIBUNAL, LAGOS
AGBAJE, ODUNLAMI JJ
Date of Judgment: 20 OCTOBER 1998

c

d

Suit No.: SAT/FBT/352/97

Banking – Banker customer relationship – Interest rate –
Reflecting in statement of account issued to debtor – Debtor
not complaining about it – Debtor deemed to have admitted
it

Company Law – Directors – Liability of – Company receiving loan for specific purpose – Company unable to repay the
loan – No evidence to show that director fraudulently or
e improperly used the bank’s money – Mere fact of being a
director cannot render the director personally liable for the
loan – Section 290 Companies and Allied Matters Act Cap
59 Laws of the Federation of Nigeria, 1990
f

Estoppel – Per rem judicatam – Claim for overdraft with
interest up to date of judgment – Court granting claim with
interest up to date of judgment but silent on interest after
judgment – Judgment does not constitute estoppel in respect
g of claim not pronounced upon
Failed Banks Tribunal – Civil action therein – Estoppel per
rem judicatam – Claim for overdraft with interest to date of
judgment and after judgment in High Court – High Court
h granting claim with interest up to date of judgment – Action
subsequently filed at Failed Bank Tribunal by Liquidator –
Tribunal can pronounce on claim for interest after judgment
Facts
i

j

The first appellant Company sometime in 1979 was granted
various overdraft facilities on its current account number
9451 by the New Nigeria Bank Plc now a Failed Bank for
which the respondent was appointed Liquidator. The second
appellant was an Executive Director of the first appellant
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Company. As at 26th September, 1979 the first appellant
was indebted to the New Nigeria Bank Limited in the sum of
N374,612.16.
The first appellant failed to pay the amount after repeated
demands and so on 25th October, 1979, the New Nigeria
Bank Limited instituted an action in the Lagos High Court
claiming N374,617.16 as balance of amount given to it as
overdraft and 4% interest from date of judgment until payment. The Directors of the Company including the second
respondent were also joined in the action.
The Lagos High Court on 4th February, 1980 gave judgment in exhibit F.B.1 for the sum of N374,617.16 with interest at 6% from 25th October, 1979 when the suit was filed
upon the date of judgment, 4th February, 1980 and cost
N250.
In spite of the above judgment, the first appellant refused
or neglected to pay the judgment debt and interest until the
bank was declared a distressed and failed bank. The respondent was appointed the Liquidator of the bank by virtue of
which it brought the application to the lower Tribunal for
recovery of the unpaid judgment debt and capitalised interest thereon from 5 February, 1980 to 29th October, 1995.
At the trial, the respondent called one witness who testified
and tendered documents in support of respondent’s case.
The appellants entered an unconditional appearance. They
also filed reply to respondent’s application. The appellants
did not give evidence on oath and called no witness but
rested their case on the case for the respondents and tendered four documents.
The learned Judge of the Tribunal, after a thorough review
of the evidence before him entered judgment for the respondents, inter alia, as follows:–

b

c

d

e

f

g

h

i

“Judgment for N6,491,279.71 against the first appellant (respondent) to be paid within 30 days from the date of judgment. Execution to be levied against the personal property of the second
appellant under section 15(7) of the Failed Banks Decree No. 18
of 1994 in the event of first appellant’s assets not being sufficient j
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a
to satisfy the judgment debt after levying execution under sections
13(2) and 15(2) of the Decree and no payment of any interest on
the judgment debt”.

b It is against this decision of the Tribunal that the appellants
have appealed to the Special Appeal Tribunal.
c

d

e

f

g

h

i

j

Held –
1. It is only where an issue raised or relief sought has been
distinctly determined by court between the parties that
such a decision can give rise to issue of estoppel per rem
judicatam whereby parties cannot litigate on it or raise it.
2. Moreover where an issue is specifically or distinctly
claimed as in the instant case, and the judgment is silent
on the relief, the judgment cannot give rise to a valid
plea of estopppel per rem judicatam in respect of the relief. The issue of payment of interest is thus still open.
3. A party will be deemed to have accepted the rate at
which interest on bank overdraft was calculated if he received from the bank periodic statement of account in
which the interest charged was shown as debt and did
not dispute the amount as shown in the statement of account as in this case.
4. Section 290 Companies and Allied Matters Act provides
that if a company received a loan for a specific purpose,
it must be used for that specific purpose. Otherwise if
the recipient with intent to defraud fails to use the loan
for the purpose for which it was granted, every director
shall be personally liable to the party from whom the
money or property was received to a refund of property
so received. Thus before a Director is made liable there
must be evidence that he acted with fraudulent intention
or with impropriety as a result of which the money could
be refunded.
5. For a director to be personally liable for the debt of the
company, there must be evidence of fraud or improper
use of the money by him or he must have acquiesced to
the fraudulent or improper use of the money.
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6. In the instant case, there is no shred of evidence to show
that the second respondent fraudulently or improperly
used the Bank’s money.

b

Appeal succeeds in part and fails in part.
Cases referred to in the judgment
Nigerian

c

Aforka v. A.C.B. (Nigeria) Ltd (1994) 3 N.W.L.R. (Part 331)
217
Barclays Bank D.C.O v. Hassan (1961) All N.L.R. 836

d

Fadiora v. Gbadebo (1978) 3 S.C. 219
Lawal v. Dawodu (1972) 1 A.N.L.R. (Part 2) 270
Macebuh v. NDIC (1997) 2 F.B.T.L.R. 1

e

Foreign
Riches v. Westminister Bank Ltd (1947) 1 All E.R. 469
f
Nigerian statutes referred to in the judgment
Companies and Allied Matters Act Cap 59 Laws of the
Federation of Nigeria, 1990, section 290
Failed Banks (Recovery of Debts) and Other Financial Malpractices in Banks Decree No. 18 of 1994 (as amended),
sections 12, 13, 15(5) and (7) and 29
Judgment

g

h

ODUNLAMI J: The first appellant Company sometime in
1979 was granted various overdraft facilities on its current
account no. 9451 by the New Nigeria Bank Plc now a Failed
i
Bank for which the respondent has been appointed Liquidator. The second appellant was an Executive Director of the
first appellant Company. As at 26th September, 1979 the
first appellant was indebted to the New Nigeria Bank Limj
ited in the sum of N374 612,16.
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The first appellant failed to pay the amount after repeated
demands and so on 25th October, 1979, the New Nigeria
Bank Limited instituted an action in the Lagos High Court
claiming N374,617.16 as balance of amount given to it as
overdraft and 4% interest from date of judgment until payment. The Directors of the company including the second
respondent were also joined in the action.
The Lagos High Court on 4th February, 1980 gave judgment in exhibit F.B.1 for the sum of N374,612.16 with interest at 6% from 25th October, 1979 when the suit was filed
up to the date of judgment, 4th February, 1980 and cost of
N250.
In spite of the above judgment, the first appellant refused
or neglected to pay the judgment debt and costs until the
Bank was declared a distressed and failed bank. The respondent was appointed the Liquidator of the Bank by virtue of
which it brought the application to the Lower Tribunal for
recovery of the unpaid judgment debt and capitalised interest thereon from 5th February, 1980 to 29th October, 1995.
At the trial, respondent called one witness who testified
and tendered documents in support of respondent’s case.
The appellants entered an unconditional appearance, they
also filed reply to respondent’s application. The appellants
did not give evidence on oath and called no witness but
rested their case on the case for the respondent and tendered
four documents. The learned Judge of the Tribunal after a
thorough review of the evidence before her entered judgment for the respondent as follows:–
(i)

Judgment for N6,491,279.71 against first respondent to be
paid within 30 days from date of judgment.
(ii) Execution to be levied against the personal property of the
second appellant under section 15(7) of the Failed Banks
Decree in the event of first appellant’s assets not being sufficient to satisfy the judgment debt after levying execution
under sections 13(2) and 15(2) of the Decree.
(iii) The case against the third respondent struck out.
(iv) The claim against each of the fourth, sixth seventh and
eighth respondents struck out.
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(v) N60,000 costs against first respondent.
(vi) No payment of any interest on the amount of judgment
debt.

The parties filed their briefs of argument and the issues for
determination are on page 5 of the appellant’s brief whilst
the respondent adopted the issues for determination as set
out on page 5 of appellants’ brief.
The first issue is whether the Lower Tribunal failed to give
full weight and meaning to the judgment of Lagos High
Court by assuming competence to determine the rate of
interest that the judgment debt of 4th February, 1980 will
attract when the same has been decided upon by the Lagos
High Court when it exercised its discretion by refusing to
grant interest on the judgment debt.
The learned Counsel for the appellants contended that the
trial Judge of the Lower Tribunal did not give full weight
and meaning to the decision of the Lagos High Court which
shows that the respondent claimed interest from the date of
judgment until the judgment debt is liquidated but the Lagos
High Court declined to grant the claims of the respondent as
regards interest after judgment.
It is to be noted that this case was tried under the Failed
Banks (Recovery of Debts) and Financial Malpractices in
Bank Decree No. 18 of 1994 and section 3 of that Decree
gives the Tribunal the power to recover, the debts owed to a
Failed Bank in the ordinary course of business and which
remain outstanding as at the date the Bank is closed or declared a failed bank by the Central Bank.
In the present case, the appellants were granted overdraft
facilities by the New Nigeria Bank which they refused or
neglected to pay and the Bank sued the first respondent to
Court and on 4th February, 1980, judgment was entered for
the Bank in the sum of N374,612.16 and interest at 5% up to
the date of judgment. The first appellant has not paid the
outstanding amount ordered by the Court. Later, the New
Nigeria Bank Plc was declared distressed by the Central
Bank of Nigeria which subsequently took over control of it

b

c

d

e

f

g

h

i

j
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and appointed the respondent as Liquidator of the Bank
(New Nigeria Bank Plc). The respondent in that capacity
then took this action against the appellants for recovery of
the sum of N6,491,279.71 and the interest at the rate of 25%
from the date of the last statement of account till the debt is
paid. The evidence is that the amount of N374,612.16 was
the outstanding debt balance as at 26th September, 1979
whilst the N6,491,279.71 was the debit balance as at 29th
December, 1995 in exhibit F.B.1 and this is the amount
which the respondent took action to recover which represents the judgment debt and the capitalised interest charged
by the Bank.
The learned Counsel for the appellants contended that the
Lower Tribunal by assuming competence to determine the
rate of interest that the judgment of 21st February, 1980
would attract was in error as this was not contained in the
judgment of the High Court. He informed us that judgment
of the Lagos High Court specifically gave judgment for
N374,612.16 with interest at 6% from 25th October, 1979 to
date of judgment (20th February, 1980). He contended that
the Lagos High Court did not decide on the award of interest
beyond the date of judgment as such the relief was neither
specifically granted nor refused. It was silent on the point
and it will not be correct to say that the Lagos High Court
declined to grant the relief which it did not refer to.
In our view, the issue of payment of interest on judgment
from date of judgment was still open and so it cannot constitute an estoppel so as to preclude the other party from raising it as suggested by appellants’ Counsel. It is only where
an issue raised or relief sought has been distinctly determined by Court between the parties that such a decision can
give rise to issue of estoppel per rem judicatam whereby
parties cannot litigate on it or raise it. (See Lawal v. Chief
Dawodu (1972) 1 A.N.L.R. (Part 2) 270 at 282 especially
the observation of Diplock, CJ in lines 20–30). Moreover,
where an issue is specifically or distinctly claimed and the
judgment is silent on the relief the judgment cannot give rise
to a valid plea of estoppel per rem judicatam in respect of
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the relief. (See Fadiora and another v. Gbadebo (1978) 3
S.C. 219 at 236).
In our view the Lower Tribunal did not review the judgment of the Lagos High Court but adjudicated on the case
brought before it. It is clear that the New Nigeria Bank Plc is
a failed bank and the respondent had been appointed as a
Liquidator, consequently, the Lower Tribunal has power to
recover, in accordance with the provisions of the Decree the
debt owed to the Bank arising in the ordinary course of
business which remained outstanding as at the date it (the
bank) was closed or declared a failed bank by the Central
Bank of Nigeria (see section 3(1) Decree No. 18 of 1994).
The case before the Lower Tribunal was to recover the facility granted the Bank (New Nigeria Bank) together with
capitalised interest which brought the total debt to
N6,491,279.71. This includes the amount on the judgment of
the High Court in exhibit F.B.1 for N374,612.16 with interest at 6% from 25th February, 1979 up till date of judgment
25th February, 1980. The judgment was delivered on 25th
February, 1980 and the action by the Liquidator was instituted in 1997. This amount does not include interest on the
debt since the date of judgment in the High Court. The
Chairman did not order interest to be paid on the claim of
the respondent but ordered that execution should be levied
on the personal property of the second respondents under
section 15(7) of Decree No. 18 of 1994.
The contention of the appellant is that the amount should
not have attracted any interest and none should have been
awarded since the High Court did not so order. It will be
recalled that the High Court gave the judgment in 1980 and
appellants have not paid the judgment debt and costs hence
the amount in the judgment of the High Court and the capitalised interest, which were still outstanding as at the time
when the Liquidator took over became outstanding debt to
respondent which the Liquidator can claim. (See section 29
of the Decree No. 18 of 1994). Therefore we are satisfied
that the trial Judge of the Lower Tribunal gave judgment for
the amount outstanding when the Liquidator took over and

b

c

d

e

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (SPECIAL APPEAL TRIBUNAL, LAGOS)

Odunlami J
Frank and Frank Construction v. Nigeria Deposit Insurance

221

a
the Judge also took cognisance of the capitalised interest.
The judgment of the Lower Tribunal does not give order for
payment of interest on the judgment debt and did not order
b payment of interest which might have accrued or be charged
on the N6,492,279.91 which shows that the Lower Tribunal
did not award any interest on the judgment debt given by the
Lagos High Court but on the amount outstanding when the
c liquidator took over.
However, by the practice and custom in Banks, interest
will be charged on any overdraft granted to the customer.
Although there is no evidence of the rate of interest charged
d but exhibit F.B.1 shows the capitalised interest on the judgment debt which the first appellant neither denied nor challenged. The Decree enjoins the Tribunal to recover
outstanding loans with interest thereon and it does not fix
e any rate of interest. (See sections 12 and 13 of Decree No.
18 of 1994). There is also evidence of the witness Mrs Giwa
Osagie that the first appellant was being sent the Statement
of Account from time to time which reflect the interest
f charged but the respondent company did not at any time
complain about the interest charged, the appellant should be
deemed to have admitted the interest rate as being correct.
(See Aforka v. A.C.B. (Nigeria) Ltd (1994) 3 N.W.L.R. (Part
g 331) 217 at 219).
As previously stated, it is the custom and practice in bank
business that when an overdraft is granted to customer the
parties contemplated at the time that interest would be
h charged on it. In the case in hand the appellants got the
overdraft 16 years ago and paid nothing despite repeated
demands. Exhibit F.B.1 tendered shows the interest charged
which was not challenged. The interest charged therefore
represented the total of periodical accretions on interest
i
during the whole periods in which the payment of the debt
was withheld (16 years). (See Richens v. Westminister Bank
Ltd [1947] 1 All ER 469 paragraphs C and D). The interest
was compensation for deprivation and the loss suffered by
j the Bank for lack of use of the money. (See Riches v.
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Westminister Bank Ltd (1947) 1 All ER 469 paragraphs. D
to F).
It is noteworthy that Decree No. 18 of 1994 provided for
the practice and procedure in respect of the matters before it
including recovery of any debt or loan, the Tribunal cannot
therefore proceed on a voyage to the English Rules and
Statute, as suggested by the learned Counsel for the appellants, in determining the matters before it. We are satisfied
that the Lower Tribunal was competent to grant interest
which the Chairman granted especially when the appellants
did not challenge it on receipt of the Statement of Account.
The appellant having acquiesced in the system, the claim by
the Bank is justified. (See Aforka v. A.C.B. (supra) page
252). In Barclays Bank D.C.O. v. Hassan (1961) All N.L.R.
836 at 839, it was held that a party will be deemed to have
accepted the rate at which interest on Bank overdraft was
calculated if he received from the Bank periodic Statement
of Account in which the interest charged was shown as debt
and did not dispute the amount as shown in the Statement of
Account as in this case. The appellants are therefore deemed
to have accepted the rate of interest charged.
We are satisfied that the claims of N6,491,279.71 made by
the respondent is a debt under section 29 of Decree No. 18
of 1994 and not judgment debt and can be justifiably
claimed.
The third issue for determination is whether the Chairman
of the Lower Tribunal was right to have ordered execution
to be levied against the personal properties of the second
appellant under section 15(7) of the Failed Bank Decree No.
18 of 1994 should the assets of the first appellant be insufficient to satisfy the judgment debt after levying execution
under sections 13(2) and 15(5) of the Decree without satisfying the conditions in section 290 of the Companies and
Allied Matters Act, 1990 (“CAMA”).
The Learned Counsel for the appellants contended that for
the second appellant to be liable, the respondent should lead
and prove that the overdraft granted for a purpose was not
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a
utilised for the purpose for which it was granted and also
that the second appellant did so with intent to defraud before
the Director – second appellant could be called upon to
b refund the loan received from the Bank.

c

d

Learned Counsel for respondent told this Tribunal that the
Lower Tribunal was entitled to draw inference and conclusion from the facts and all the circumstances of the case that
the unpaid loan was obtained for a specific purpose by the
first appellant and that the loan and interest could not be
repaid for more than 16 years as the purpose for which the
loan was taken had failed.

We are firmly of the opinion that it is not the duty of the
Lower Tribunal to draw inference as suggested by the respondent’s Counsel as CAMA, section 290 does not make
such provision. Section 290 Companies and Allied Matters
e Act, 1990 (“CAMA”) provides that if the company received
a loan for a specific purpose it must be used for that specific
purpose. If the loan is for execution of contract it must be
used for execution of the contract otherwise if the recipient
f with intent to defraud fails to use the loan for the purpose for
which it was granted every Director shall be personally
liable to the party from whom the money or property was
received to a refund of property so received. Thus before a
g Director is made liable there must be evidence that he acted
with fraudulent intention or with impropriety as a result of
which the money could not be refunded.
In the case in hand there is no shred of evidence to show
that
the second respondent fraudulently or improperly used
h
the Bank’s money. The evidence of the only witness for the
respondent, Mrs Giwa Osagie merely tendered exhibit F.B.1
to exhibit F.B.5. She did not give evidence of any fraud or
improper use of Bank money by second appellant, all that is
i
on record was that he was one of the Directors. It is our view
as rightly pointed out by the learned Counsel for the appellants that the mere fact that the second appellant was a Director could not ipso facto make him liable for the debt of
j the company – first appellant in the absence of the conditions
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laid down in section 290 of Companies and Allied Matters
Act. In Dr Stanley Macebuh and another v. NDIC (Liquidator of Alpha Merchant Bank Plc and another (1997) 2
F.B.T.L.R. at page 10 it was held that for a Director to be
personally liable for the debt of the company there must be
evidence of fraud or improper use of the money by him or
he must have acquiesced to the fraudulent or improper use
of the money.
We are therefore satisfied that the mere fact that the second
appellant was one of the Directors of the Bank does not ipso
facto make him liable for the Bank’s debt. We are therefore
of the view that the learned Chairman was in error in giving
the order that the second appellant’s property be sold in the
event of the Company’s property not being sufficient to
satisfy the debt of the Bank.
In the circumstances, the appeal of the second appellant
succeeds on the third ground and it is allowed.
On the whole, the appeal on the first and second grounds
fails and is dismissed whilst the appeal of the second appellant succeeds on the third issue for determination and the
appeal is allowed. The order to levy execution on second
appellant’s property in case the assets of first appellant are
insufficient to satisfy the judgment debt and costs is set
aside.
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Nigerian Deposit Insurance Corporation v. Manc
Investments Limited
FAILED BANKS TRIBUNAL ZONE II, ENUGU
BOZIMO J
Date of Judgment: 30 OCTOBER 1998

Suit No.: FBT/EZ.11/27/98

c

Failed Banks Tribunal – Application for recovery of debt –
Counter claim by respondent – Power of Tribunal to entertain same – Section 3(1)(a) Failed Banks Decree No. 18 of
1994 (as amended) construed
d Failed Banks Tribunal – Application for recovery of debt –
Judgment entered in default of defence – Power of Tribunal
to set aside same – Guiding principles
Facts
The respondent herein was a customer of Progress Bank of
Nigeria Plc (in liquidation) hereinafter referred to as “the
Bank” that applied for financial assistance by way of overdraft facility for N300,000 (Three Hundred Thousand Naira)
f which was duly granted by the Bank. The respondent duly
utilised the said facility but thereafter failed to repay the
money despite repeated demand for same before the Bank
was liquidated. The Nigeria Deposit Insurance Corporation
g acting as liquidators of the Bank on 18th day of June, 1988
filed an action against Manc Investment Limited as respondents claiming as follows:–
e

(a)

h
(b)

i

j

The sum of N1,280,307.95K (One million, Two Hundred
and Eighty Thousand, Three Hundred and Seven Naira,
Ninety-five Kobo) being the liquidated sum owed the applicant by the respondents as at the 16th day of January, 1998.
21% per annum on the aforesaid sum from the 17th day of
January, 1998 until judgment and thereafter at the rate of
5% per annum until final liquidation of the judgment.

After service of the application for recovery of debt on
the respondent, it entered an appearance dated 20th June,
1998, but filed on 1st July, 1998. Thereafter respondent did
not file a reply subsequently this case was adjourned to the
24th July, 1998. Hearing Notice was duly served on the
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respondent through its solicitor, I.M. Anyanwu, Esq. of
Chris Ahumibe and Company via the DHL courier service
as respondent did not leave any address for service within
b
the jurisdiction of the Tribunal.
When the case came up for hearing on 24th July, 1998, the
respondent was absent and was also not represented by
Counsel. Whereupon Chike Onyemenam for the applicant
applied to prove its case and his application was duly c
granted. He therefore proceeded to call a witness in proof of
its case and further addressed the Tribunal. After the close of
his case., judgment was given to the applicant as claimed in
the application. The respondent was given 30 days from 24 d
July 1998 within which to pay the judgment debt. Costs was
also awarded against the respondent.
The respondent after the judgment, proceeded to file application to set aside the judgment obtained in default of reply e
by seeking for the following reliefs:–
(i) An order setting aside the judgment delivered in
Suit No. FBT/EZ.II/27/98 by this Tribunal in default
of filing of Reply by the respondent and its absence. f
(ii) Order of Tribunal listing the Motion on Notice for
extension of time to file Reply to the application
filed on 24th July, 1998, by the respondent for hearg
ing and granting the prayer sought herein.
In support of the application one Ugochukwu Iwundu who is
the Manager of the respondent (now applicant) swore to an
affidavit and attached 2 exhibits. There was also a further
h
affidavit by the said Ugochukwu Iwundu to which was attached a “Reply” to application/counter-claim. The applicant
(now respondent) swore to a counter-affidavit.
It was contended that the failure to file a reply to the Api
plication for Recovery of Debts was due to the health of
Counsel. On the absence of the respondent from Tribunal,
the respondent/applicant in their affidavit admitted that when
the case was called and evidence taken, the representatives
of the respondent/applicant and the Counsel were absent. No j
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reason was given for the absence. Curiously however the
respondent/applicant in their further Affidavit filed on 15th
September, 1998, gave reasons why the Managing Director
b of the respondent/applicant and Counsel were not in the
Tribunal when the case was called and evidence taken. It
was deposed that the Managing Director arrived the Tribunal premises at about 12.30pm on 24th July, 1998 and found
c that the Tribunal had already called up the matter and dealt
with it. The reason for his lateness was that his vehicle broke
down on his way to Enugu. In respect of Counsel, it was
said that he had transportation problems as a result of the
d acute fuel scarcity. This caused his late arrival at the Tribunal. In an affidavit earlier filed on behalf of the respondent/
applicant and deposed to by Mr Ugochukwu Iwundu, on
24th July, 1998 in support of the application for extension of
time to file Reply, and another affidavit dated 7th August,
e 1998, it was stated that the Managing Director of the respondent/ applicant “has been away from town for sometime
and has not yet returned”. In other words there were three
affidavits containing irreconcilable depositions to explain
f the absence of the respondent and his Counsel from the
Tribunal. The respondent application for setting aside was
consequently dismissed by the Tribunal.
Held –
1. The Failed Banks Tribunal has no power to entertain a
counter-claim filed by a respondent to an application for
recovery of debt. This is because there is no provision in
the Failed Banks Decree No. 18 of 1994 (as amended)
h
vesting this Tribunal with powers to recover from a
failed bank debts owed by the Failed Bank to the managing director of a company who is a customer of the
Failed Bank.
i 2. In an application to set aside a judgment obtained in the
Failed Banks Tribunal in default of defence by the respondent, the following conditions must be satisfied:–
(a) The respondent/applicant must show good reasons
j
for his failure to appear when the case was heard.
g
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(b) The respondent/applicant must not be guilty of undue delay in filing the application.
(c) The respondent/applicant must show that the suc- b
cessful party will not be prejudiced by the grant of
the application to set aside.
(d) The respondent/applicant’s case must be shown not
to be manifestly unsupportable.
c
(e) The conduct of the respondent/applicant throughout
must not be reprehensible.
All these conditions must be resolved in favour of the
applicant before the judgment can be set aside.
d
Application dismissed.
Cases referred to in the judgment
e
Nigerian
Adejumo v. Ayantegbe (1989) 3 N.W.L.R. (Part 110) 417
Agba v. Okogbue (1988) 4 N.W.L.R. (Part 91) 747
Nigerian Hotels Ltd v. Nzekwe (1990) 5 N.W.L.R. (Part 199) f
187
Williams v. Hope Rising Voluntary Funds Society, (1982) 1–
2 S.C. 145
g
Nigerian statute referred to in the judgment
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended), section
h
3(1)(a)
Nigerian rules of court referred to in the judgment
Federal High Court (Civil Procedure) Rules Cap 134 Laws
of the Federation of Nigeria, 1990, Order 39 Rule 5
i
Counsel
For the respondent/applicant: M.O. Nlemedim
For the applicant/respondent: C.G. Onyemenam

j
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Judgment
BOZIMO J: On 18th June, 1998 the Nigeria Deposit Insurb ance Corporation, who are the Liquidators of Progress Bank
of Nigeria Plc, as applicant filed an action against Manc
Investments Limited as respondents claiming as follows:–
(a)

c

(b)

d

The sum of N1,280,307.95K (One million, Two Hundred
and Eighty Thousand, Three Hundred and Seven Naira,
Ninety Five Kobo) being the liquidated sum owed the applicant by the respondent as at the 16th day of January,
1998.
21% interest per annum on the aforesaid sum from the 17th
day of January, 1998, until judgment and thereafter at the
rate of 5% per annum until final liquidation of the judgment.

After service of the application for recovery of debt on the
respondent, it entered an Appearance dated 30th June, 1998
e
but filed on 1st July, 1998. Thereafter respondent did not file
a reply.
f

g

h

i

Subsequently this case was adjourned to the 24th July,
1998 for hearing. Hearing Notice of this hearing date was
duly served on the respondent through its Solicitor I.M.
Anyanwu, Esq. of Chris Ahumibe and Co of No. 14/16 Mere
Street, Owerri via the D.H.L. Courier Service as respondent
did not leave any address for service within jurisdiction.
When the case came up for hearing on 24th July, 1998 the
respondent was absent and was also not represented by
Counsel. Whereupon Chike Onyemenam for the applicant
made the following application:–
“My Lord we have duly served the respondents the Hearing Notice
for today by Courier Service via the D.H.L. The respondent’s have
entered Appearance but have not filed a Reply. I humbly seek your
Lordship’s guidance as to whether to apply orally for judgment or
put the witness in the box.”

Tribunal – “I would advise you put your witness in the
box.”
j

Thereafter the applicant called a witness. He is Ikechukwu
C. Okeke the Head of Risk Assets of Progress Bank in
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Liquidation. He testified as PW1. At the close of his evidence, Chike Onyemenam, Learned Counsel for the applicant addressed the Court urging that judgment be entered for
the applicant as it had established its case on the balance of b
probabilities. In its judgment, this Honourable Tribunal after
considering the evidence led and the submissions of Learned
applicant’s Counsel held as follows:–
“I am in complete agreement with Learned applicant’s Counsel c
when he said that this suit stands as an undefended suit. The
statement contained in the applicant’s application relating to this
suit has not in any way been controverted. They are therefore
deemed as correct and proven. Consequently, judgment is entered
for the applicant against the respondent in the sum of d
N1,280,307.95 being the liquidated sum owed the applicant by the
respondent as at the 16th day of January, 1998. Respondent shall
also pay interest on the said sum from the 17/1/98 until judgment
and thereafter at the rate of 5% per annum until final liquidation of
the judgment debt. The sum adjudged against the respondents to- e
gether with interest shall be paid within 30 days from today the
24/7/98.”

Upon application by Chike Onyemenam for the applicant,
the sum of N718 was also awarded against the respondent as f
costs.
The respondent is seeking that the above judgment be set
aside and so on the 7th of August, filed a Motion on Notice
pursuant to Paragraph 27 of Schedule 1 of Decree No. 18 of g
1994 and Order 39 Rule 5 of the Federal High Court (Civil
Procedure) Rules, 1976 praying as follows:–
(a)

An Order setting aside judgment delivered in Suit No.
FBT/EZ.II/27/98 by this Tribunal in default of filing of Re- h
ply by the respondent and in its absence.
(b) Order of Tribunal listing the Motion on Notice for extension of time to file Reply to the application filed on 24/7/98,
by the respondent for hearing and granting the prayer
i
sought therein.
And for such further or other order or orders as the Tribunal may
deem fit to make in all the circumstances.

This application is supported by an affidavit of 36 paragraphs deposed to by one Ugochukwu Iwundu who is the j
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a
Manager of the respondent. Attached to this affidavit are
two exhibits – exhibits A and B.
b

c

d

Concerning exhibits A and B the respondent/applicant deposed at paragraphs 13 and 14 of the affidavit:–
“13. That our said Solicitor had to manage to prepare a Motion
on Notice for enlargement/extension of time within which
to file reply to the application.
14. That our said Solicitor, informed me and I verily believe
him that the said Motion was duly assessed by the Registrar
of the Tribunal, same was filed with appropriate filing fees
paid hereafter. Photocopy of revenue receipt issued in respect of filing of the Motion is hereby annexed and marked
exhibit A while photocopy of the Motion filed is marked
exhibit B”.

To the affidavit of the respondent/applicant, the applicant/
respondent on the 15 September 1998 filed a Countere Affidavit of 25 paragraphs.

f

There is also a Further Affidavit of 8 paragraphs filed by
the respondent/applicant attached as exhibit “I” to the respondent’s Reply to the Application/counterclaim. M.O.
Nlemedim for the respondent/applicant sought for permission to rely on the said Further Affidavit.

In urging this Tribunal to grant the orders sought the
g Learned M.O. Nlemedim relied on the affidavit and Further
Affidavit and then submitted:–
1.

h

i

j

That the judgment entered on 24/7/98 was a default judgment and so can be set aside and then referred to the following authorities:–
(a) Williams and others v. Hope Rising Voluntary Funds
Society (1982) 1–2 S.C. 145 at 155 and 160.
(b) Din v. Attorney-General Federation (1986) 1
N.W.L.R. (Part 17) 471.

These authorities, however, lay down conditions that would
warrant a court to set aside its own judgment.
Learned Counsel to respondent/applicant in his submissions set out these conditions and then substantiated them
with facts contained in the Affidavit. I shall now set out
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these conditions and then mention them with Learned Counsel’s submission.
These conditions are:–
(a) The applicant must show good reasons for failure to
appear.
In support of the above it is submitted that paragraphs 5
and 7 of the Further Affidavit give reasons for the absence of the respondent and that these reasons were not
controverted by the applicant/respondent in the Counter
Affidavit and referred to the authorities of:–
(i) Nwosu v. Imo State Environmental Sanitation
Authority (1990) 2 N.W.L.R. (Part 135) 688 at
721 and 735.
(ii) Ajomale v. Yaduat (Nos. 2) (1991) 5 N.W.L.R.
(Part 191) 266 at 282 to 283.
(b) The applicant should not be guilty of undue delay in
filing the application.
It is the contention of Learned respondent/applicant’s
Counsel that from the documents before this Tribunal this
application was brought timeously as it was filed on 7
August 1998.
(c) The successful party will not be prejudiced by the
application.
The applicant’s Counsel submitted that the applicant/respondent will not be prejudiced if this application
is granted as this will be in the interest of justice and
then referred to paragraphs 30–34 of the affidavit in
support of Motion.
(d) The applicant’s case must be shown not to be manifestly unsupportable.
Referring to paragraphs 24–26, 29 and 31 of the Affidavit in support and paragraph 3 of the Further Affidavit
together with exhibit “I” in support thereto Learned
Counsel submitted that the respondent/applicant has a
strong case to canvass if the application is granted.

b

c

d

e

f

g

h

i

j
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a

b

(e) The Court has to look at the attitude of the applicant
right from the service of the writ till the day of the
judgment sought to be set aside and see whether such
conduct would warrant the condition being exercised
in his favour.

In relation to the above learned applicant’s Counsel submitted, referring to paragraphs 5, 6, 12, 13, 14, 19, 20, 21 and
c
23 of the Affidavit and paragraphs 3, 5, 6 and 7 of the Further Affidavit that the applicant did not exhibit any conduct
that would warrant the refusal of this application as the
failure to file a Reply within time was caused by the illd health of Counsel and so the litigant should not be prejudiced by the fault of his Counsel.
Concluding his submission, Learned applicant’s Counsel
referred to paragraphs 20, 21 and 24 of the Counter Affidae vit and then submitted that the judgment is not a final judgment but a default judgment. This is so because it was the
non-appearance of the applicant and his Counsel on the date
the case was fixed for hearing and the non-filing of the Ref ply that made Counsel to apply to go on with the case and it
was in view of these facts that the Tribunal granted the application in the first instance.
Learned Counsel therefore urged this Tribunal to discoung tenance the averments contained in paragraphs 20, 21 and 24
of the Counter Affidavit as they do not represent the true
state of affairs.
He finally urged this Tribunal to grant the application
h sought.

i

j

For the applicant/respondent C.G. Onyemenam in his reply
applied to rely on the same authorities cited by applicant’s
Counsel and then submitted that to succeed, the 5 conditions
already given must co-exist. I do not intend to set out the
submissions of Learned Counsel for the respondent before
proceeding to consider whether or not this application
should succeed or fail but shall consider them along as I
treat the submission of respondent’s/ applicant’s Counsel.
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First condition
The applicant must show good reason for his failure to appear when the case was heard.
b
I had stated earlier in this Ruling that after the respondent/
applicant (which for the purpose of this Ruling, I shall refer
to simply as applicant) filed an appearance it did not file a
Reply. The case was then fixed for 24th July, 1998 for hear- c
ing and the applicant got notice of this date. The applicant
was not present when the case was called. The applicant has
given reasons why it failed to file a reply. It was because its
Counsel was sick and has asked this Tribunal not to visit the d
sin of Counsel on the applicant.
It is curious that no sick certificate was attached to the two
affidavits filed by the applicant.
What is at stake here is not whether a Reply was filed or e
why it was not filed. What is at stake is that the applicant
must show good reason for failure to appear when the case
was called.
The applicant has admitted that when the case was called f
and evidence taken, its representatives was not in court and
was also not represented by Counsel.
This is made manifest at paragraphs 17 and 18 of the affi- g
davit where the applicant averred:–
“17. That our Counsel I.M. Anyanwu, Esq. informed me and I
verily believe him that when the application for recovery of
debt made against Manc Investment Ltd was called up, neither its Counsel nor any representatives of the company was h
present before the Tribunal.
18. That I am informed by our Counsel and I verily believe him
that the Presiding Judge of the Tribunal pursuant to application of the Counsel for the applicant allowed applicant to
lead evidence in proof of its case by fielding a witness i
(PW1) in default of reply and in the absence of the respondent and stood the matter down to give it judgment.”

At nowhere in the 36 paragraphed affidavit did the applicant
give reasons for its absence and that of its Counsel j
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a
when the case was called and heard before it was stood
down for judgment.
This application to set aside was filed on 7th August, 1998.
b
Later on 15th September, 1998, after a period of over one
month, the applicant filed a Further Affidavit in support of
Motion and there at paragraphs 5 and 7 gave reasons why
the Managing Director of the applicant and Counsel to the
c applicant were not in Court when the case was called and
evidence taken.
At these paragraphs it is averred:–
d

“5.

e
7.

f

That I am informed by the Managing Director of the respondent/ applicant, Engineer E.C. Anyanwu and I verily
believe him that he arrived the court premises at about
12.30pm on the 24/7/98 and found that the Tribunal had already called up the matter and dealt with it. The said Managing Director informed me and I verily believe him that his
vehicle broke down on his way to Enugu and that this
caused his late arrival in court that day.
That I am informed by I.M. Anyanwu, Esq. and I verily
believe him that he travelled from Owerri to Enugu on the
morning of 24/7/98 by public transport and had transportation problems as a result of acute fuel scarcity and that this
caused his late arrival in court that day.”

It is the contention of C.G. Onyemenam for the applicant/
respondent that these reasons are cooked up reasons given as
g afterthought by the applicant. The reason for this submission
can be found on the various affidavits deposed to by one Mr
Ugochukwu Iwundu, who is the Manager of the applicant.
This Ugochukwu Iwundu deposed to a total of 3 affidavits.
h
The first was on 24th July, 1998. It is an affidavit in support of Motion for Extension of time to file Reply attached
to the Motion to set aside and marked as exhibit B. At paragraphs 3 and 4 of the said Affidavit it is averred:–
i
“3. That the Managing Director of Manc Investments Limited,
4.

j

Engineer E.C. Anyanwu has been away from town for some
time now and has not yet returned.
That the application for recovery made in this suit against
Manc Investments Limited was served on us in the absence
of the Managing Director on or about the 24th June, 1998.”
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The next affidavit is the one dated 7th August, 1998, which
is the affidavit in support of this Motion to set aside.
At paragraph 3 of this affidavit the same Ugochukwu b
Iwundu averred:–
“3.

That the Managing Director of Manc Investments Limited,
Engineer E.C. Anyanwu has been away from town for some
time now and has not yet returned.”

c
The implication of both affidavits is that as at 24th July,
1998 when the substantive case came up for hearing and 7th
August, 1998 when the Motion to set aside the judgment
was filed, Engineer E.C. Anyanwu was away and had not
d
returned.
In a complete somersault this same Ugochukwu Iwundu
sang a different song in the Further Affidavit filed on 15th
September, 1998 where at paragraph 5 he averred that Engi- e
neer E.C. Anyanwu came late to court on 24th July, 1998,
the day the case was heard and judgment given, because his
vehicle broke down on his way to Enugu that this caused his
late arrival in court that day.
f
I am in complete agreement with C.G. Onyemenam for the
respondent when he said that these 3 depositions by the
same Manager are irreconcilably opposed to each other and
a clear case of perjury on the part of the Manager.
g
The relief sought by the applicant is an equitable relief.
The law is trite that he who comes to equity must come with
clean hands. (See the case of Adejumo v. Ayantegbe (1989) 3
N.W.L.R. (Part 110) 417).
h
The other reason adduced under this head is that Counsel
had to come by public transport to court and because of fuel
shortage he arrived late.
Learned applicant’s Counsel has asked me not to heap the i
sin of Counsel on the applicant. It has been held that a party
ought not to be punished for the blunder, negligence or inadvertence of his Counsel. (See the case of Nigeria Hotels
j
Ltd v. Nzekwe (1990) 5 N.W.L.R. (Part 199) page 187).
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The facts in Nzekwe (supra) are not the same as the application before me. In that case the appellant gave reasons for
his absence from Court the day the order was made against
b it. One of the reasons was its Counsel inadvertence to inform
the appellant of the date fixed for the matter and to post it in
his chamber’s diary.
In the application before me the applicant was aware of the
date. The applicant’s Manager deposed to conflicting affidavits as to why the applicant was not represented. Exhibit B
attached to the affidavit dated 7th August, 1998 show that on
24th July, 1998 when the substantive case was heard and
d determined the said Manager was at the Tribunal Registry at
10.30am because the stamp reads 10.30am. If the applicant
Manager was around at 10.30am at which time the Motion
for Extension of time was filed no reason has been adduced
e why he did not hop into the Tribunal to represent the respondent. If he had done that, then he would have explained
to the Tribunal when the case was called but before it was
heard that he had filed a Motion for Extension of time. He
f did not do that.
The applicant was very indolent. It is trite law that equity
does not aid the indolent.
c

g

Second condition

The applicant must not be guilty of undue delay in filing the
application. What constitutes undue delay would depend on
the circumstances of each case. Judgment was delivered in
this case on 24th July, 1998. In that judgment responh dent/applicant were given 30 days within which to pay the
judgment debt. This application to set aside was filed on 7th
August, 1998 a period of two weeks. While the applicant
may not be said to be guilty of undue delay, they have prei vented the respondents from taking steps to enforce the
judgment and are therefore prejudiced by this application as
a period of 3 months has elapsed since judgment was delivered in this case.
j

The issue of prejudice is the third condition.
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Fourth condition
The applicant’s case must be shown not to be manifestly
unreliable.
b
Learned Counsel for the respondent/applicant has referred
me to paragraphs 24–26, 29 and 31 of the Affidavit in Support of Motion and also paragraph 3 of the Further Affidavit.

c
He also referred to exhibit 1 attached to the Further Affidavit which is the Reply to the applicant/respondent claim
and then submitted that the Reply shows that the applicant
herein has a strong case to canvass if this application is d
granted.
It will be worth while at this stage to have a look at the
paragraphs of the Affidavits referred to by the learned applicant’s Counsel.
e
At paragraphs 24, 25, 26, 29 and 31 of the Affidavit in
Support of Motion it is averred:–
“24. That the respondent has a valid defence to this action and
f
needs opportunity to present same.
25. That the Managing Director of the respondent Company
inform me and I verily believe him that he has a cause of
action against the Bank which he intends to raise by way of
g
Counter claim in this suit.
26. That the judgment given on 24/7/98 against our company is
highly oppressive on it.
29. That the Reply to application and counterclaim made
against the Bank is ready and will be filed if the judgment is h
set aside and time extended for the respondent to file same.
31. That the respondent/applicant does not owe the applicant
the amount it is claiming from it.”

Although the applicant averred at paragraph 29 of the Affi- i
davit that the Reply was ready, he did not attach same to the
affidavit. It probably realised the futility of its failure to
attach the said Reply and so on 15 September 1998, after a
month of filing the application to set aside, its Manager j
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deposed to a Further Affidavit of 8 paragraphs where at
paragraph 3 it is averred:–
b

“3.

That I am informed by I.M. Anyanwu, Esq. and I verily
believe him that he has prepared the Reply and Counter
claim to this application which is here shown to me and
marked exhibit “I”.

To establish whether the applicant has a good defence to the
action one must of necessity look at the document exhibit
“I” attached to the Further Affidavit.
C.G. Onyemenam has directed the Tribunal’s attention to
paragraphs 7, 8 and 9 of the Reply and has submitted that
d these averments do not dispute the fact that they are owing
the money. He therefore submitted that the defence is manifestly unsupportable.
Paragraphs 7, 8 and 9 of the Reply referred to by C.G. One yemenam made copious reference to paragraph 6 of the
Substantive Application to recover debt and for a clearer
picture, I will in the first instance set out the contents of
paragraph 6 of the Substantive Application before setting
f out the contents of paragraphs 7, 8 and 9 of the Reply.
Paragraph 6
c

g

h

i

j

“Other information useful to the tribunal:–
The loan which was unsecured arose by virtue of the fact
that the Managing Director of the respondent company who
was a nephew to the then Managing Director of the Bank,
Dr C.I. Anyanwu, was allowed to overdraw the company’s
account without collateral or any formal agreement, and
without any repayment whatsoever.
Statement/particulars of indebtedness
1. That applicant, Nigeria Deposit Insurance Corporation
is a statutory corporation established under the Nigeria
Deposit Insurance Corporation Act of 1988 empowered under the law to act as Receiver/ Liquidator of
Failed Banks of which Progress Bank of Nigeria Plc is
one.
2. The respondent was a customer of Progress Bank of
Nigeria Plc (in Liquidation) hereinafter referred to as
“The Bank” with its Head Office at 91, Ikenegbu Layout, Owerri.
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3.

On February 9th, 1994, the respondent applied for
Financial assistance by way of overdraft facility for
N300,000 (Three Hundred Thousand Naira) and same
was orally approved. The letter of application is hereby b
pleaded and will be founded upon at the hearing of this
case.

4.

The respondent duly utilised the said facility but thereafter failed to repay same.

5.

The Bank on realising that the respondent was not
making any efforts to repay, started to visit the respondent’s Managing Director to talk him into repaying the
overdraft, and the respondent formally by its letter
dated 18/10/98 promised to repay the overdraft d
founded upon at the hearing of this suit.

6.

The respondent subsequently by it’s letter dated 7th
November, 1995, sent to the Bank a repayment plan
for the overdraft facility which by then stood at a debit
balance of N780,000 (Seven Hundred and Eight Thou- e
sand Naira) founded upon at the hearing of this case.

7.

The respondent failed to make any repayments as
proposed in it’s above repayment plan and so the Bank
wrote a demand letter dated 22nd January, 1996 to the
respondent, but in response, the respondent wrote a letter dated 5/2/96 now claiming that the Bank was indebted to Engr. E.C. Anyanwu, it’s Managing
Director, for consultancy services rendered by the latter to the Bank in his personal capacity in the trade
name of Molius Manc and Associates. The Bank in response did an internal memorandum dated 13th March,
1996 and subsequently communicated the respondent
informing it that it’s Managing Director aforesaid was
only a sub-contractor appointed by the main contractor, Matrix Consults of which the Bank had direct contractual relationship with, and the all consultancy fees
had been paid to the main consultants. The letters and
all correspondence in this regard are hereby pleaded
and will be relied upon at the hearing of this case.

8.

c

f

g

h

i

The respondent failed to repay the overdraft and as at
31/8/97, the respondent’s indebtedness to the Bank
stood at a debit balance of N1,179,586.26K (One million, One Hundred and Seventy Nine Thousand, Five
Hundred and Eighty Six Naira, Twenty Six Kobo).
j
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9.

On 22/10/97 the Solicitor to the Liquidator, Chike
George Onyemenam and Associates, addressed a letter
of demand to the respondent to repay the outstanding
debt, and the respondent replied by it’s letter dated
29th October, 1997 and while not disputing the debt
owed to the Bank by the respondent, a limited liability
company, it claimed that Engr. E.C. Anyanwu was being owed over N4 million by the Bank. The Solicitors
to the liquidator and the respondent exchanged further
correspondence on this issue dated 10th November,
and 17th November, 1997. All the above correspondence are hereby pleaded and will be relied upon at the
hearing of this case.
10. The respondent has since then failed and/or refused to
repay it’s said indebtedness which as at 16th January,
1998 stood at a debit balance of N1,280,307.95K (One
million, Two Hundred and Eighty Thousand, Three
Hundred and Seven Naira, Ninety Five Kobo). The respondent’s statement of account is hereby pleaded and
will be relied upon at the hearing of this case.”

b

c

d

e

f

The respondent/applicant in reaction to the above claim has
attached a Reply to the Further Affidavit and it is marked
exhibit I. Paragraphs 5–10 are of great relevance. At these
paragraphs it is averred:–
“5.

g

h
6.

i

j

Sub-paragraphs 1 and 2 of paragraph 6 of the application
are admitted while sub-paragraph 3 is admitted only to the
extent that loan of N300,000 was applied for by the respondent in writing and same was also approved in writing and
not orally as alleged in the sub-paragraph 3. The letter of
application as well as the minutes/endorsements thereon
shall be founded and relied upon at the hearing of the application. The applicant is given notice to produce the original
of the said letters at the hearing. The respondent had duplicate of the said letters in its possession.
In further answer to sub-paragraph 3 of paragraph 6 of
application the respondent states that the loan granted to the
respondent as per application of 9th February, 1994 is in
respect of Account Number 022660 kept/maintained by
the respondent at Marina Branch of the Bank and same is
for equipment purchase. It is distinct and separate from
overdraft facility of N500,000 only applied for on 6/04/94
and duly approved on 13/06/94 in respect of Account
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7.

8.

Number 02036 kept/maintained by the respondent at the
Bank’s Eke Ahiara Mbaise Branch and to that extent the
particulars given in sub-paragraph 3 of paragraph 6 are
false/untrue. The said overdraft was to enable respondent
finance Imo Health and Population job, a World Assisted
Project Sublet to respondent by Okebraram Resources Ltd.
Except to admit that respondent utilised the overdraft facility granted to it by the applicant the respondent denies the
rest of sub-paragraph 4 of paragraph 6 of application, respondent states that it was agreed upon and understood that
the overdraft facility was to offset and/or retired from receivables payable by the Bank to the Managing Director of
the respondent, Engr. E.C. Anyanwu its alter ego arising
from jobs executed by the latter for the Bank. The said understanding or agreement was given force to by the Bank
when it used part of receivable paid to Engr. E.C. Anyanwu
Principal Partner of Molius Manc and Associates on the
pre-contract Mechanical Engineering Consultancy on the
Bank’s Abuja Headquarters Plaza to defray part of Manc
Investments Ltd indebtedness on Account No. 02036. It is
the Bank’s failure to fully pay the outstanding balance of
the said pre-contract consultancy fees to Engr. E.C. Anyanwu and to recoup itself therefrom that has given rise to
the indebtedness being alleged. The Bank has been mandated/authorised by Engr. E.C. Anyanwu to pay itself from
his receivable under the pre-contract consultancy job aforesaid and pay over the excess balance to Engr. E.C. Anyanwu. The pre-contract consultancy fees payable to Engr.
E.C. Anyanwu by the Bank is the sum N4,690,841.70K
(Four million, Six Hundred and Ninety Thousand, Eight
Hundred and Forty One Naira, Seventy Kobo) only, out of
which the Bank has paid only N300,000 credited to Molius
Manc and Associates account no. 727 at Ikenegbu Branch,
Owerri. Balance of N4,390,841.70K is still outstanding and
payable to respondent’s Managing Director by the Bank.
Respondent pleads all relevant correspondences between its
Managing Director and the Bank and also with MATRIX
Consult relevant to the matter, and in particular letter dated
19/10/93 by Matrix Consult and of 15/11/93 by Engr. E.C.
Anyanwu.
The respondent does not admit sub-paragraph 5 of paragraph 6 of application as the respondent merely acknowledged that it was indebted to the applicant in respect of
the overdraft facility, though not by letter dated 18/10/98 as

b

c

d

e

f

g

h

i

j
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alleged thereon. However, the respondent’s Managing Director put up to the officials of the Bank the issue of the
Bank’s indebtedness to him as stated in paragraph 7 above
and the agreement/understanding to set off Manc Investments Ltd’s indebtedness to the Bank from payment/
receivables due to the company’s Managing Director.
9. The respondent admits sub-paragraph 6 of paragraph 6 of
the application but states that same was without prejudice to
the indebtedness of the Bank to the Managing Director of
the respondent company for Mechanical Engineering Consultancy Services rendered to the Bank by him and payment
of which the respondent’s Managing Director had made repeated demand. The respondent pleads and shall rely and
found upon all relevant correspondences between respondent’s Managing Director and the Bank and also with MATRIX Consult on the said issue including letter appointing
Engr. E.C. Anyanwu’s as Mechanical Engineering Consultant as APPROVED/RATIFIED by the Bank and Engr. E.C.
Anyanwu’s letter of acceptance dated 15th November,
1993. The loan was to set off from receivables due to Engr.
E.C. Anyanwu on the engineering pre-contract consultancy
job rendered to the Bank.
10. The respondent admits sub-paragraph 7 of paragraph 6 of
the application only to the extent that the Bank wrote a demand letter which the respondent replied to on 5/2/96 and
that the Bank wrote an internal Memo dated 13/3/96 to the
respondent. The respondent denies all other allegations of
fact and in particular that the respondent’s Managing Director had no direct contractual relationship with the Bank and
the fact that pre-contract consultancy fees for all the consultant’s including the respondent’s Managing Director had
been paid to the main consultant.”

h It is clear that these averments do not dispute the fact that
the respondent who is applicant in this Motion is owing the
applicant/respondent.
i

j

The fact is obvious that there was Bank/Customer relationship between the parties and that a loan was granted to the
respondent/applicant by the applicant/respondent.
It is averred at paragraph 25 of the Affidavit in support of
the Motion that the Managing Director of the respondent
company, has a cause of action against the Bank which he
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intends to raise by way of counterclaim. As a follow up to
this averment the Reply attached to the Further Affidavit as
exhibit I actually includes a counterclaim by the said Manb
aging Director.
It is an elementary principle of Company Law that the
Managing Director of a company is distinct from the Company itself. The company has its own legal personality. It c
can sue and be sued. If the Managing Director has an axe to
grind with the Bank he is perfectly entitled to do that. He
cannot however come by way of counterclaim, as that cause
of action is not covered by the Failed Banks Decree No. 18
d
of 1994 as amended.
I refer specifically to section 3(1)(a) of the Decree. It provides:–
“The Tribunal shall have power to:–
e
(a) recover, in accordance with the provisions of this Decree,
the debts owed to a Failed Bank, arising in the ordinary
cause of business and which remain outstanding as at the
date the Bank is closed or declared a failed bank by the
f
Central Bank of Nigeria.”

There is no provision in the Decree vesting this Tribunal
with powers to recover from a Failed Bank debts owed by
the Failed Bank to the Managing Director of a Company
who is a Customer of the Failed Bank. This Tribunal there- g
fore has no power to entertain the counterclaim of the respondent/applicant.
There is evidence that the Progress Bank of Nigeria Plc h
is in liquidation. There is therefore hope for the Managing
Director. This is so because under the Companies and
Allied Matters Act, 1990 (“CAMA”) a Creditor to a Failed
Bank can file his claim with the Liquidator of the Bank.
When the assets of the Bank are sold, the liquidator in i
turn pays all Claimants in order of priority. The Managing
Director of the applicant is hereby advised to file his claim
with the NDIC. who are liquidators of the Progress Bank of
j
Nigeria Plc.
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a
Fifth condition
The conduct of the applicant throughout must not be repreb hensible.
The application to recover debt was filed on 18th June,
1998. This was served on the present applicant and appearance was entered on 30th June, 1998. From this date the
c present applicant had 6 days to file a Reply. Nothing was
done. When they got notice that the case had been fixed for
hearing on 24th July, 1998, no representative was sent to
Court. The case was called, evidence was taken and Counsel
to applicant/respondent addressed Court. Judgment was
d
subsequently delivered after a consideration of evidence led
and address by Counsel.
The reason for failure to file a Reply has been blamed on
e Counsel to the respondent/ applicant. He is said to have been
down with pneumonia coupled with typhoid fever. This is
the affidavit evidence of the respondent/applicant’s Manager. That is the Manager who committed perjury by deposing to conflicting facts in all his affidavits. It was the same
f Manager who after stating in one affidavit that the Managing
Director of respondent/ applicant was away on 24 July 1998
stated in another affidavit that this same Managing Director
had problems with his car on 24th July, 1998 on his way to
g Court and arrived late after the case had been dealt with.
There is no medical report attached to the Affidavit of the
Manager to show that their Counsel was down with pneumonia coupled with typhoid fever. The story of the applicant
h is hard to believe. They have not pursued this case with the
diligence it required.

i

Since the Manager perjured in his affidavits, I find it difficult to believe the averments contained in the various affidavits he deposed to.

j

Now has the applicant shown good faith? In the judgment
delivered by this Tribunal on 24th July, 1998 costs was
awarded against the applicant. It is submission of C.G. Onyemenam for the applicant/respondent that the costs awarded
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a
against the applicant had not been paid before this application was brought. There is the popular maxim that he who
seeks equity must do equity. The applicant should have done
equity by paying the costs awarded against it before filing b
this application to set aside. (See the case of Agba v. Okogbue (1988) 4 N.W.L.R. (Part 91) 747 at 754).
Order 39 Rule 5 of the Federal High Court (Civil Procedure) Rules under which this application is brought provides c
as follows:–
“39(5)

Any judgment obtained against any party in the absence
of such party may on sufficient cause shown be set aside
by the court upon such terms as to the court may deem d
fit.” (Italics mine.)

I hold, based on the facts before me that the applicant’s
conduct throughout the proceedings does not deserve any
sympathetic consideration and has not shown sufficient e
cause why the judgment should be set aside.
I have herein before considered all the conditions precedent for setting aside a judgment. In Williams and others v.
Hope Rising Voluntary Funds Society (supra) the Supreme f
Court per Idigbe, JSC of blessed memory, had this to say at
page 160 paragraph 20–24:–
“All of these matters ought to be resolved in favour of the applicant before the judgment should be set aside, it is not enough that
g
some of them can be resolved.”

The applicant before me has not satisfied all the conditions
herein before enumerated to warrant the grant of the application sought.
Consequently his application to set aside the judgment of h
this Court delivered on 24th July, 1998 is hereby refused and
accordingly dismissed.
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Nigeria Deposit Insurance Corporation v. Peter
Uadiale
FAILED BANKS TRIBUNAL, ZONE V, LAGOS
AUGIE J
Date of Judgment: 30 OCTOBER 1998

c

d

Suit No.: FBFMT/L/ZV/97/96

Failed Banks Tribunal – Recovery of debt – Hearing notice
– Tribunal to be shown that party was served with hearing
notice on the days the matter is heard – Tribunal can set
aside its judgment
Facts

The applicant (Nigeria Deposit Insurance Corporation) in
this suit brought an application for recovery of debt against
e the respondent (Uadiale) before the Failed Banks Tribunal
Zone V, Lagos. The respondent in entering appearance
signed and filed a memorandum of appearance giving the
name of his solicitor as D.D. Rindams and Co of No. 12
f Ibrahim Taiwo Road, Jos, Plateau State and giving their
contact address as C/o L.A. Adeniji, L.A. Adeniji and Co.,
Legal Practitioners and Notaries Public of No. 21 Itapeju
Street, Apapa, Lagos.
g

Hearing notices were issued and served through the contact
address of the respondent’s solicitors but were never communicated to the respondent. Neither the respondent nor his
solicitors were present in 5 out of the 6 proceedings up to
h judgment. It was revealed from the court’s record that there
was no evidence to suggest or confirm that the respondent
applicant was served with hearing notice about the proceedings of the 21st October, 1997 and 9th December, 1997.
Judgment was delivered on the 9th December, 1997 in the
i absence of the respondent and his solicitors. The respondent
only came to be aware during a telephone enquiry by him to
his former lawyers which was confirmed upon receipt of his
former Counsel’s letter attaching a letter received from the
j applicants Counsel.
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The respondent (now as applicant) therefore filed this Motion on Notice to which was attached an affidavit and a further affidavit praying the Tribunal, inter alia, for an order exdebitio justitae to set aside the judgment and orders made in b
this suit by Honourable Justice Amina Augie on the 9th December, 1997 for its being made in breach of his right to fair
hearing and for reasons of irregularities and deprivation of the
opportunity to be heard in the proceedings leading to the c
judgment and orders and prayed for an order that the suit
should start de novo. The applicant now as respondent in this
motion filed a counter affidavit opposing the application.
The new Counsel for the respondent/applicant submitted d
that his client’s right to fair hearing had been violated as the
Tribunal’s order that his client be served personally was
never complied with and his client was in fact never served.
This breach he submitted has vitiated the entire proceedings e
and that the Tribunal was competent to set aside the judgment and should so do.
Counsel to the applicant/respondent contended that by the
provisions of the Failed Banks Decree, the applicant could
not be heard to say that he was not given notice of the proceedings as all that was required was that notices of the
sitting of the Tribunal be published on the notice board. He
contended further that the issue of hearing notice did not
arise and that even if it did, that it was satisfied by forwarding such notice to the address for service of the respondent’s
Counsel, i.e. L.A. Adeniji and Co On the issue of setting
aside the judgment learned Counsel to the applicant/
respondent argued that it is trite law that once a court of law
has given judgment on the merits on a matter before it, the
court becomes functus officio and can do no more as the
court cannot review its own decision on the merits and such
decision can only be set aside or otherwise reviewed by a
superior Tribunal.

f

g

h

i

Held –
1. The service of a hearing notice on a party intimating him
of hearing date is very fundamental to the administration j
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of justice and its importance cannot be over emphasised
as it is that service of the hearing notice that confers on
the trial court the jurisdiction to entertain the matters.
2. Failure to notify a party of the date for hearing of a matter renders the proceedings null and void as the Court
lacks jurisdiction to entertain the matter.
3. Lack of service does not only affect the form but goes to
the root of the matter. Failure to effect service of process
where it is required renders the subsequent proceedings
and judgment a nullity.
4. That the Tribunal can set aside its own judgment in
certain circumstances particularly where the judgment
on jurisdictional grounds is a nullity after taking certain
factors into consideration. In the instant case, the failure
to serve a process where service of a process is required
is a failure which goes to the root of the proper procedure in litigation. There was no evidence before the Tribunal to suggest or confirm that the respondent was
served with hearing notice about the proceedings of 21
October 1997and 9 December 1997 and so the judgment
delivered on the 9th December, 1997 was delivered in
the absence of the defendant as he was not aware and the
judgment is accordingly set aside as failure to do so will
result in the grant of the application to sell his property.
Application to set aside judgment granted.
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Nigerian statutes referred to in the judgment
Constitution of the Federal Republic of Nigeria, 1979, section 33(1)

g Failed Banks (Recovery of Debts) and Financial Malpractices Decree No. 18 of 1994 (as amended), section 4(2),
Schedule 1 Paragraphs 8, 15, 16, 17, 18, 19, 20, 23 and 25
h Counsel
For the applicant: Mr Philip N. Umeh
For the respondent: Mr Emmanuel Chukwuorji
i
Judgment

j

AUGIE J: This is a Motion on Notice brought pursuant to
section 6(6) of the Constitution of the Federal Republic of
Nigeria 1979, Order XXXIX Rule 5 of the Federal High
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Court Rules, section 3(3)(c) of the Failed Banks (Recovery
of Debts) etc. Decree No. 18 of 1994 (as amended); sections
19 and 27 of Schedule 1, Failed Banks (Recovery of Debts)
etc. Decree No. 18 of 1994 (as amended), praying for the b
following:–
a.

An order ex-debitio justitae to set aside the judgment
and orders made in this suit by Honourable Justice c
Amina Augie on the 9th December, 1997 for its being made in breach of the respondent’s right to fair
hearing and for reasons of irregularities and deprivation of the opportunity to be heard in the proceedings
d
leading to the judgment and orders.

b.

An order that trial in this application should start de
novo.

c.

For such further and/or other orders as this Tribunal e
may deem fit to make in this circumstances.

The grounds for the said application are as follows:–
1.

Contrary to section 33 of the 1979 Constitution matters
affecting the proprietary rights and means of livelihood of f
the respondent were decided without the respondent being
given a hearing much less a fair one as no opportunity to attend the court on 5 of the 6 occasions when the matter came
up for hearing was given to him by serving him with the notice of hearing even though the Tribunal so ordered on each g
of those occasions.

2.

Although the respondent briefed the firm of Messrs. D.D.
Rimdam and Co No. 12 Ibrahim Taiwo Road, Jos, Plateau
State, as his Legal Practitioners for the suit, he did not in- h
struct them to brief or engage the firm of L.A. Adeniji and
Co Legal Practitioners and Notaries Public of 21 Itapeju
Street, Apapa, Lagos State and a letter dated 10th February,
1998 from D.D. Rimdam and Co to them and other collateral facts and circumstances in this matter clearly confirm i
that the said firm of L.A. Adeniji and Co could not have
acted in good faith.

3.

That notwithstanding the various orders of the Honourable
Tribunal that hearing notices be served on the respondent,
the Tribunal’s officials consistently and purportedly served j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE V, LAGOS)

Augie J
Nigeria Deposit Insurance Corporation v. Peter Uadiale

253

a

b

c

d

4.

5.

e

f

same on the said firm of L.A. Adeniji and Co at 21 Itapeju
Street, Apapa, Lagos State contrary to the clear name and
address of both the respondent and his Counsel, D.D. Rimdam and Co appearing on the application for recovery of
debts and memorandum of appearance respectively; and if
received by Messrs. L.A. Adeniji and Co., they never
brought same to the notice of the respondent.
That even though the respondent was absent from Tribunal
on the 7th October, 1997, 21st October, 1997 and third of
December, 1997 respectively there was no hearing notice to
him or to his former Counsel about the proceedings of the
21st October, 1997 and then 9th December, 1997 when
judgment was delivered in this suit.
That the respondent only came to know of the judgment in
this suit on or about the 5th February, 1998 during a telephone enquiry to his former Lawyer, which was confirmed
upon receipt of his Counsel’s letter attaching a letter received from the applicant’s Counsel sent directly to them
and dated 17th December, 1997 and not otherwise. That the
respondent would have appeared at the Tribunal to lead
evidence in support of his defence, if he had been informed
of the trial dates by his Counsel Messrs. D.D. Rimdam Co
or the Tribunal or even Messrs. L.A. Adeniji and Co.

The application is supported by a 6 paragraph affidavit,
sworn to by one Innocent N.O. Okoro with paragraph 3
containing 29 sub-paragraphs, and a further affidavit of 8
paragraphs deposed to by the respondent/applicant himself
g (hereinafter referred to as “the respondent”). The deponent
avers as follows in paragraph 3 of the Affidavit:–
(a)

h
(b)

i
(c)

j

That he was absent at the Tribunal throughout the various
days this matter came up for hearing and judgment even
though he duly filed through his former Counsel D.D. Rimdam and Co of No. 12 Ibrahim Taiwo Road, Jos, Plateau
State, a respondent’s reply dated 13th November, 1996.
That his absence at the Tribunal during trial and judgment
was due to the fact that neither his said former Counsel nor
the Tribunal informed him of the dates of the trial and
judgment.
That he also entered a formal appearance in writing by
Memorandum of Appearance dated 12th day of November,
1996, which bore clearly his names and address and those
of his said former Counsel.
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...
(u) That he was informed by Mr Christopher Fashina, a clerk in
the Chambers of L.A. Adeniji and Co and he verily believed
him that they received 5 hearing notices only in respect of
trials of 24/1/97, 21/2/97, 28/7/97 and 29/9/97, from the
Failed Banks Tribunal, Lagos, Zone 5 which were served
on them at their Apapa office in respect of this matter and
that he sent them by surface mail with postage stamps to the
chambers of D.D. Rimdam and Co 12 Ibrahim Taiwo Road,
Jos, Plateau State, Nigeria.
(v) That he has since briefed D.D. Rimdam and Co on the
outcome of his visit to the Apapa Chambers of L.A. Adeniji
and Co and they (Rimdam and M.J. Umaru) maintain that
they never received any court processes or hearing notice
from the Law Firm of L.A. Adeniji and Co up till date.
(w) That he never instructed his former lawyers to either brief
or engage the law firm of L.A. Adeniji and Co in this matter.
(x) That notwithstanding the clear orders of the Tribunal made
on the 2nd April, 1997, 14th July, 1997, 31st July, 1997, 7th
October, 1997 respectively that the respondent should be
served with fresh hearing notice, or be notified of the latest
developments; no such hearing notices or latest developments were/was served on the respondent personally as indicated in the said orders, but only on L.A. Adeniji and Co
contrary to the said orders.
(y) That even though the respondent was absent from the Tribunal on the 7th October, 1997, 21st October, 1997 and 3rd
December, 1997 respectively, there was no Hearing Notice
to him or his former Counsel about proceedings of the 21st
October, 1997 and then 9th December, 1997 when judgment was delivered in this suit.
(z) That the respondent only came to know of the judgment in
this suit on or about the 5th February, 1998 during a telephone enquiry by him to his former lawyers, which was
confirmed upon receipt of his former Counsel’s letter attaching a letter received from the applicant’s Counsel –
Ibrahim G. Adamu and Co sent directly to them dated 17th
December, 1997 and not through L.A. Adeniji and Co.
(aa) That the respondent was ready and willing to give evidence
in this matter before the Honourable Tribunal to support his
defence, but failed to attend at the various dates of trial and

b

c

d

e

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE V, LAGOS)

Augie J
Nigeria Deposit Insurance Corporation v. Peter Uadiale

255

a

b

c

judgment due to lack of notice or advice from his former
Counsel and the Tribunal.
(bb) That the respondent is still willing and ready to give evidence in this suit as issues involving his proprietary rights
and means of livelihood are at stake.
(cc) That the respondent having briefed his former Counsel,
placed reliance on them as to steps to be taken in the defence and trial of this suit, by him.

In paragraphs 4–7 of the Further Affidavit, the respondent
deposed as follows:–
4.

d
5.

e
6.

f

g

7.

That Messrs. Philip Ndubuisi Umeh and Co are my new
Counsel, in this matter with full authority to conduct the
case on my behalf.
That I was informed by D.D. Rimdam and Mr M.T. Umaru
my former Counsel and I verily believed them that they
never knew that all along that Mr L.A. Adeniji had travelled
to the United States of America until I came to inform them
following my visit to the law firm of L.A. Adeniji and Co at
21 Itapeju Street, Apapa, Lagos on the 11th February, 1998.
That I was informed by my former Counsel D.D. Rimdam
and M.T. Umaru and I verily believed them that they never
received any Tribunal process or letter or indeed any information about hearing in this case, either directly from the
Tribunal or the Law Firm of L.A. Adeniji and Co Apapa,
Lagos State.
That I neither briefed nor authorised the briefing of L.A.
Adeniji and Co either as my lawyers or for any other purpose in this matter.

On the other hand, the applicant/respondent (hereinafter
referred to as applicant) averred as follows in subh paragraphs i–xiii of paragraph 4 of the counter-affidavit:–
i.

i

ii.

iii.

j

That the affidavit of Mr Innocent Okoro dated 25/2/98 and
the Further Affidavit of Mr Peter Uadiale of 5/3/98 are false
and calculated to mislead this Honourable Tribunal.
That paragraphs 3, 4 and 6 of the said Affidavit of Mr
Innocent Okoro and paragraphs 3, 5, 6, 7 and 8 of the Further Affidavit of Mr Peter Uadiale are false.
That judgment was delivered in this suit on 9/12/97 with an
order for the sale of the property of the respondents after the
21 days period of grace.
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iv.

v.

vi.

vii.

viii.

ix.

x.
xi.
xii.
xiii.

That the respondent/applicant entered appearance on
12/11/96 through Messrs. D.D. Rindam and Co of 12 Ibrahim Taiwo Road, Jos, who gave their Lagos Address for
service as C/O L.A. Adeniji, L.A. Adeniji and Co 12 Itapeju
Street, Apapa, Lagos. A copy of the memorandum of appearance is attached hereto and marked exhibit “A”.
That the respondent’s solicitor filed a reply dated 13/11/96
where again they indicated their address for service as C/O
L.A. Adeniji and Co of 12 Itapeju Street, Apapa – Lagos.
That this suit suffered eleven adjournments and that the
applicant’s witness was only called on 7/10/97 being the 8th
adjournment.
That the Tribunal Secretary dutifully published all the
adjournments on the notice board, Tribunal Chairman announced the adjournments in the open court each time the
case came up before the Tribunal.
That the Tribunal Secretary also issued hearing notices to
the parties and the notices were served on the respondent’s
Counsel through their address for service and on the applicant’s solicitors through their address for service.
That the respondent had ample and equal opportunity with
the applicant to present his case before the Honourable Tribunal.
That the respondent and his Counsel know all the adjournments in this suit but deliberately refused to attend court.
That the respondent has no defence to this suit.
That the current application by the respondent is a ploy to
deny the applicant the fruit of its successful litigation.
That it will work untold hardship on the applicant/respondent if this application is granted.

b

c

d

e

f

g

In his address, learned Counsel for the respondent, Mr Philip
Umeh submitted that having regard to the facts of the case h
and the grounds in support of the Motion on Notice, issues
for determination in this application are as follows:–
(1)

(2)

Whether in the circumstances of the trial, the respondent is
not entitled to an order for setting aside ex-debito justitae i
the judgment and orders made in this suit by this Tribunal
on the 9th of December, 1997 for reasons of breach of the
respondent’s constitutional right to fair hearing.
Whether the mistake, failure or refusal of L.A. Adeniji and/
or Danjuma D. Rindam, former Counsel for the respondent j
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a

b
(3)

c

d

(4)

e
(5)

f

to bring to the attention of the respondent various hearing
notices served on them, which said mistake, failure, refusal
was responsible for the failure of the respondent to attend
hearing/trial in this suit; should be visited on the respondent
in view of the generally accepted principle of law, that
“Sins of the Counsel must never be visited on his client”.
Whether in the circumstances of the trial the respondent
was not deprived of his constitutional right to fair hearing
by the failure of the Tribunal’s officials to comply with the
Tribunal order that hearing notices be served on the respondent, which said orders were ignored as hearing notices
were served on the firm of L.A. Adeniji and Co and D.D.
Rindam and Co.
Whether the failure and/or refusal of the Tribunal officials
to serve the respondent with any hearing notices in respect
of the proceedings/trials of the 21st October, 1997 and 9th
of December, 1997 respectively, to either the respondent or
his former Counsel, is not a fundamental breach of the constitutional right to fair hearing of the respondent in this suit.
Whether if any or all of the above issues could be answered
in the affirmative the entire proceedings, judgments and orders made ought not to be declared a nullity and fresh trial
ordered to start de novo.

On his own part, Mr Emmanuel Chukwuorji, of Counsel for
the applicant submitted that four points of law call for determination by the Tribunal, to wit:–
g

(a)
(b)

h

(c)

(d)

i

j

Whether this Tribunal can review its own decision given on
the merits.
What is fair hearing and when can it be said to have been
denied to a party to a suit.
When is sufficient notice said to be given to a litigant under
the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended)
(hereinafter referred to the Failed Banks Decree).
What is the purpose of an address for service.

To my mind, the basic issue for determination in this case is
whether the Tribunal can set aside its judgment delivered on
the 9th day of December, 1997 on the ground that the respondent was not accorded a fair hearing because he was not
aware of the various hearing notices served through the
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contact address of his solicitor in Lagos, and therefore did
not defend the action before judgment was delivered.
In his written brief of argument, Mr Phillip N. Umeh,
learned Counsel for the respondent referred the Tribunal to
section 33(1) of the 1979 Constitution which provides, inter
alia, that “in the determination of his civil rights and obligations, including any question or determination by or against
any government or authority, a person shall be entitled to a
fair hearing within a reasonable time by a court or other
Tribunal established by law”, and submitted that because the
respondent’s constitutional right to fair hearing was
breached in three particular aspects of the trial, the proceedings were vitiated. His argument is that that right was
breached because:–
1. In spite of serious issues that emerged for trial on the
pleadings the case was set down for trial in the absence of the respondent and his Counsel.
2. Evidence of his opponent, the NDIC was taken in
circumstances which denied him the opportunity of
cross-examination of the witness either by himself or
by his Counsel.
3. The case was concluded and judgment given against
him without his being given a notice of the hearing
and so he was denied the opportunity of listening
to his adversary testify on his own behalf on the
many important issues of fact which emerged on the
pleadings.
He further submitted that the breach of the respondent’s
right to fair hearing in all or any of the above respects has
vitiated the proceedings, and this has been affirmed and
reiterated in numerous decisions of the Supreme Court, and
the Court of Appeal, for example – Ogbogu v. Ndiribe
(1992) 6 N.W.L.R. (Part 244) 40; and Oyeyemi v. Comm.
For Local Govt. (1992) 2 N.W.L.R. (Part 226) 661, where
Akpata JSC (as he then was) stated as follows:–

b

c

d

e

f

g

h

i

“It is plain from the totality of the evidence adduced before the
learned trial Judge that the appellant had no hearing before the j
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a
purported withdrawal of recognition. Any decision based on findings or inquiry without the person affected by the decision being
given a hearing will be invalid.”

b Mr Umeh also referred the Tribunal to the case of Okafor v.
Attorney-General Anambra State (1991) 6 N.W.L.R. (Part
200) 659 where Karibi-Whyte, JSC summed up the law on
breach of a fundamental right entrenched in the Constitution
c when he stated thus:–

d

“It is well settled that any breach of the provisions of the fundamental rights provisions renders the act subsequent to such a
breach a nullity. See Adigun v. Attorney-General Oyo State (1987)
1 N.W.L.R. (Part 53) 678. Since the denial of such a right to address has deprived the trial Judge of the benefit of such an address,
it cannot be asserted with certainty that a miscarriage of justice has
not been occasioned. See Obodo v. Olomu (1987) 3 N.W.L.R.
(Part 59) 111.”

e He further submitted that applying the same principles to the
instant case that with respect to each of the above instances
of infringements of the right of fair hearing complained of it
cannot be asserted that a miscarriage of justice has not been
f occasioned, and the trial was therefore a nullity and ought to
be set aside.
Counsel for the applicant on the other hand submitted that
the respondent’s contention that he was denied a fair hearing
g cannot stand. He referred the Tribunal to the case of Kotoye
v. CBN (1989) A.N.L.R. 76 where Nnaemeka-Agu, JSC (as
he then was) stated that fair hearing in the context of section
33(1) of the 1979 Constitution encompasses the plenitude of
natural justice viz. Audi alteram partem and nemo judex in
h causa sua as well as in the broad sense what seems to be so,
and that His Lordship set out other four basic criteria of fair
hearing as follows:–
(a) That the Court shall hear both sides not only in the
i
case but also all material issues in the case before
reaching a decision which may be prejudicial to any
party in the case.
(b) That the Court or Tribunal shall give equal treatment,
j
opportunity and consideration to all concerned.
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(c) That the proceedings shall be held in public and all
concerned shall have access to and be informed of
such a place of public hearing, and
(d) That having regard to all the circumstances in every
material decision in the case, justice must not only
be done but must manifestly and undoubtedly be
seen to be done.

b

c

He also referred the Tribunal to the definition of fair hearing
in the case of Chief Princewill v. Mallam Usman (1990) 5
N.W.L.R. (Part 150) 124 at 125 that “Fair hearing means
a trial conducted according to all legal rules formulated d
to ensure that justice is done to the parties. A hearing which
denies a party an opportunity for him to be fully heard is
not fair hearing within the meaning of section 33(1) of the
1979 Constitution”. He argued that the question is whether
e
the proceedings before this Tribunal have met the requirements of fair hearing, and contended that the answer is in
the positive. He also posed the question, was the trial conducted in such a manner as to secure the fair hearing of both
sides? And was of the view that the answer is also in the f
affirmative.
Now, what is fair hearing and when can it be said to have
been denied to a party in a suit? As learned Counsel rightly
g
submitted the principle of fair hearing in section 33(1) of
the 1979 Constitution means that in the determination
of their rights or obligations by a court of law, tribunal or
any other authority vested with powers to determine questions of law affecting the rights of an individual, the parties h
involved must be given equal opportunity to be heard in
respect of the matter before the court or such tribunal. It also
means that the parties must have equal facilities or they
be placed in a position to obtain equal facilities in the trial i
process. (See Nukundi v. Rabiu (1998) 3 N.W.L.R. (Part
543) 671.)
It is clear therefore, that the 1979 Constitution vehemently
frowns upon the denial to either of the parties or both of j
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them facilities for the presentation of their cases. At the
same time, fair hearing is a concept of justice which should
not be viewed from the perspective or prism of only one
b party. Therefore, where a party to a suit has been accorded a
reasonable opportunity of being heard and in a manner prescribed under the law, and for no satisfactory explanation it
fails or neglects to do that which he ought to do, the party
c cannot thereafter be heard to complain of lack of fair hearing. As Achike, JCA observed in the case of Kaduna Textiles Ltd v. Umar (1994) 1 N.W.L.R. (Part 319) 143 at 159:–
d

e

“The question is, is it fair and just to the other party or parties, as
well as the court, that a recalcitrant defaulting party should hold
the court and the other party to ransom. Should the business of the
court be dictated by the whims and caprices of any party? I think
not. It goes without saying that justice must be even handed, for
the law is no respecter of persons”.

See also Ayalogu v. Agu (1998) 1 N.W.L.R. (Part 532) 129).

In other words, the principle of fair hearing as enshrined in
section 33(1) of the 1979 Constitution, stipulates that both
f sides in a case should be given an opportunity of being
heard, which is putting forward each party’s case. It does not
entail more than this and if a party was given an opportunity
to present his case before a court of law and he fails to do so,
g he cannot complain that his right of fair hearing has been
breached. See Malgit v. Dachen (1998) 5 N.W.L.R. (Part
550) 384. The question now is, whether the respondent in
this case was given an opportunity to present his case and he
failed to do so, because the reverse side of the coin, is that
h
once a party entitled to be heard before deciding a matter is
denied opportunity of being heard, the order or decision
thereupon would be vacated. The position of the Constitution is to ensure that in all matters that fall for adjudication
i before a court of law, all parties who are affected must be
accorded ample opportunity of being heard. (See N.A.A. v.
Orjiakor (1998) 6 N.W.L.R. (Part 553) 265; Olawuyi v.
Adeyemi (1990) 4 N.W.L.R. (Part 147) 746 and Skenconsult
j v. Ukey (1981) 1 S.C. 6).

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE V, LAGOS)

262

Nigerian Banking Law Reports

Augie J
[1998] 8 N.B.L.R. (PART III)

a
Mr Umeh, learned Counsel for the respondent also submitted that the respondent’s constitutional right was breached in
yet another way to wit: He was deprived of his right to have
his case conducted for him by a Counsel of his own choice,
as hearing notices in this matter were purportedly served on
the law firm of L.A. Adeniji and Co that were not briefed by
the respondent. He submitted that the Court of Appeal has
confirmed the right of party to have his case conducted by a
lawyer of his own choice in the case of Abiola v. General
Sanni Abacha and others (1997) 6 N.W.L.R. (Part 509) 413,
and urged that from the facts of this case the Counsel of the
respondent’s choice was the former Counsel – D.D. Rimdam
and not otherwise. And that the receipt of service of hearing
notices by the law firm of L.A. Adeniji and Co without the
respondent’s authority was not by a legal practitioner of his
choice within the intendment of the Constitution.
Counsel for the applicant, on the other hand submitted that
once a Counsel is briefed on a matter, he assumes total control thereof and his client swims or sinks with him as firmly
established in the cases of Mosheshe General Merchants Ltd
v. Nigerian Steel Production Ltd (1987) A.N.L.R. 309, and
Adewunmi v. Plastex Nigeria Ltd (1986) 3 N.W.L.R. (Part
32) 767.
Furthermore, that a Counsel conducts his client’s case
within his competence, and may be negligent as in Rondell
v. Wothersely (1969) A.E.R 993 but that is certainly not a
ground for setting aside a judgment obtained on the merits.
He was of the view that the respondent herein cannot contend that his representation by his Counsel D.D. Rindam and
Co was not effective. His contention is that by the provisions
of the Failed Banks Decree, the respondent cannot be heard
to say that he was not given notice, as by sections 15, 16, 17,
18, 19 and 20 of schedule 1 of the said Decree, all that is
required is that notices of the sitting of the Tribunal be published on the notice board, and that by Schedule 1(16) such
notice is deemed good notice; by Schedule 1(17) no formal
adjournment is necessary as hearing is deemed to continue
from day to day; and that Schedule 1(18) only requires the
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c

d

e

f

g

h

Tribunal to announce the date of adjournment before rising
and that such date be published on notice board.
He was therefore of the view that the issue of hearing notice does not arise and even if it does, that it is satisfied by
forwarding such notice to the address for service of the
respondent’s Counsel i.e L.A. Adeniji and Co as provided
for in Schedule 1(15)(1) of the Decree, furthermore, that by
Schedule 1(23)(2)(a) and (b) of the Decree, it is good and
sufficient service to serve any process on the address for
service furnished by a party, and that Schedule 1(20) empowers the Tribunal to deliver judgment at the close of hearing. He further submitted that the Tribunal complied with
the provisions of the law and even took the liberty to over
indulge the respondent by the numerous adjournments
granted and the several hearing notices issued and duly
served. He pointed out that the purpose of a memorandum of
appearance is to indicate that a litigant is ready to defend a
suit and furnished address of all other court processes, and
submitted that the respondent cannot turn volte face to impeach service on him through the address for service furnished by his Counsel in both the memorandum of
Appearance and the respondent’s Reply.
The relevant provisions in Schedule 1 of Decree No. 18 of
1994 in the determination of this issue are paragraphs 8, 15,
16, 17, 18, 19, 20, 23 and 25. It is necessary to set out the
provisions of the above sections for a proper appreciation of
the arguments of learned Counsel. The relevant paragraphs
of the Schedule read as follows:–
“8.

i

If the debtor does not enter an appearance as aforesaid,
any document intended for a debtor may be posted on the
Tribunal notice board and such posting shall be sufficient
notice thereof. (Italics mine.)
...

15.:–

j

(1) Subject to the provisions of sub-paragraph (2) of this
paragraph, the time and place of the hearing of an application shall be fixed by the Tribunal and notice of
the time and place of the hearing (which may be in
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16.

17.

18.

19.

20.

23.

form E in the appendix to this Schedule shall be given
by the Secretary at least 3 days before the day fixed for
the hearing:–
(a) by posting or causing to be posted, the notice on
the Tribunal notice board;
(b) by sending a copy of the notice by registered post
or messenger to the Receiver’s or Liquidator’s
address for service;
(c) by sending a similar copy to the debtor’s address
for service, if any. (Italics mine.)
The posting of the notice on the Tribunal notice board shall
be deemed and taken to be good notice and such notice
shall not be vitiated by any miscarriage of or relating to the
copy or copies of the notice sent pursuant to paragraph 15
of this Schedule. (Italics mine.)
No formal adjournment of the tribunal for the hearing of an
application shall be necessary, but the hearing is to be
deemed adjourned and may be continued from day to day
until the case is concluded. (Italics mine.)
After the hearing has begun, if the case cannot be continued
on the ensuing day or, if that day is a Sunday or a public
holiday, on the day following the same, the hearing shall
not be adjourned sine die but to a definite day to be announced before the rising of the Tribunal and notice of the
day to which the hearing is adjourned shall forthwith be
posted by the Secretary on the Tribunal notice board. (Italics mine.)
All interlocutory questions and matters shall be heard and
disposed of before the Tribunal which shall have control
over the proceedings as a Judge in the ordinary proceedings
of the Court.
At the conclusion of the hearing, the Tribunal shall deliver
its judgment and make such order as it deems appropriate
for the purposes of Part 11 of this Decree.
(1) Where any summons, notice or document, other than
a notice or document mentioned in paragraph 5(1) of
this Schedule is required to be served on any person
for a purpose connected with an application, the same
may be served either by delivering it to such person
or by leaving it at his last known place of abode with
any person there found who is a resident thereof and
appears to be 18 years of age or more.
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(2)

b
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(3)

f
(4)

g

h
25

(1)

i

j

(2)

After a party has given an address for service, it shall
be sufficient if, in lieu of serving him personally with
any document intended for him, such document is
served:–
(a) on the person appearing on the paper last filed
on his behalf as his solicitor wherever such person may be found or, if such person is not found
at his office, on the clerk there apparently in
charge; or (Italics mine.)
(b) on the person named as occupier in his address
for service wherever such person may be found
or, if such person is not found at such address on
(i) the person there found apparently in charge,
if such address is a place of business; or
(ii) any person other than a domestic servant
there found who is a resident thereof and
appears to be 18 years of age or more.
A party may change his address for service by giving
notice of his new address for service and its occupier
to the Secretary and to each other party; but until such
notice is received by the Secretary, his old address
for service shall continue to be his address for service.
Where service on one of the foregoing modes has
proved impracticable, the Tribunal, on being satisfied,
upon an application supported by an affidavit showing what has been done, that all reasonable efforts has
been made to effect service, may order that service be
effected in any of the ways mentioned in the provisions of the Civil Procedure Rules relating to substituted service shall be sufficient, or may dispense with
service or notice, as the Tribunal may think fit.
Non-compliance with any of the provisions of this
Schedule, or with any rule of practice for the time being in force, shall not render any proceeding void
unless the Tribunal shall so direct but such proceeding may be set aside either wholly or in part as irregular or amended, or otherwise dealt with in such
manner and upon such terms as the Tribunal shall
think fit to ensure substantial justice.
No application to set aside any proceeding for irregularity shall be allowed unless made within reasonable
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time, or if the party applying has taken any fresh step
after knowledge of the irregularity.
(3) Where an application is made to set aside proceedings
for irregularity the several objections intended to be b
insisted upon shall be stated in the notice of motion.
(4) No objection shall be made that a certified copy has
been used instead of a duplicate or a duplicate instead
of a certified copy.
c
(5) An application shall not be defeated by any objection
as to form.”

In a reply brief, Mr Umeh further submitted that the arguments and cases cited by the applicant’s Counsel in his Brief
of Argument are irrelevant and untenable because the enabling Decree empowers it specifically to set aside its proceedings which are contrary to provisions of this Schedule
or with any rule of practice for the time being in force, further, that the Tribunal is entitled in its absolute discretion to
deal with an application to set aside “in such manner and
upon such terms as the Tribunal shall think fit to ensure
substantial justice”.
He argued that the present application to set aside the
judgment in this suit by the respondent was necessitated by
the apparent non-compliance with paragraph 15(1) of the
Schedule to the Decree among other things, which therefore
led to his absence and that of his Counsel from the various
sittings of the Tribunal leading up to the judgment sought to
be set aside. He further submitted that there is no evidence
on record to suggest or confirm that the secretary posted the
notice of hearing as provided in paragraphs 15, 16, 17, 18,
19 and 20 of Schedule 1 of the Decree, talk more complying
with the order of personal service of such notices on the
respondent as was made by the Tribunal Chairman on each
occasion the matter was adjourned.
He was also of the view that a comparative study of paragraph 8 and paragraphs 23(1), (2)(a), (b), (3) and (4) will
reveal that the Failed Banks Decree favour personal service
where the address has been given, or where the respondent
has entered an appearance on the respondent or an adult of
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over 18 years found to be in charge as opposed to service by
posting on the notice board which learned Counsel for the
applicant is urging the Tribunal to adopt as proper and suffib cient service. He therefore submitted that service by posting
of notices on board of the Tribunal is not good service moreso, where there exists positive orders for personal service
on the respondent of hearing notices like in this case, and
c that failure to comply with such order of the Tribunal for
personal service as in this case of the hearing notices
amounts to such non-compliance with “provision of this
Schedule or rules of practice for the time being in force” –
d as required by paragraph 25(1) of the Schedule to the Decree
which will entitle the tribunal to set aside its own judgment
and/or proceedings.
He also argued that for the avoidance of doubt, the provie sions of section 4(2) of the Decree does not affect or apply
to this matter as the ground of complaint or reason for seeking that the judgment in this matter be set aside is not one
envisaged by section 4(1) and (2) of the Decree which prof vides as follows:–
“4(1)
(2)

g

h

i

j

The Tribunal shall deliver its judgment not later than 21
working days from the day of its first sitting.
The decision of a Tribunal shall not be set aside or
treated as a nullity solely on the ground of noncompliance with the provisions of this section or section
24(6) of this Decree unless the Special Appeal Tribunal
exercising jurisdiction by way of appeal from or review
of that decision is satisfied that the party complaining of
such non- compliance has suffered a miscarriage of justice by reason thereof.”

To start with, the issue of service of a hearing notice on a
party intimating him of the hearing date is very fundamental
to the administration of justice and its importance cannot be
over emphasised as it is that service of the hearing notice
that confers on the trial court the jurisdiction to entertain the
matter. Failure to notify a party of the date for hearing of a
matter renders the proceedings null and void as the court
lacks jurisdiction to entertain the matter. (See Agena v.
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Katseen (1998) 3 N.W.L.R. (Part 543) 560). Lack of service
does not only affect the form but goes to the root of the
matter. Failure to effect service of process where it is required renders the subsequent proceedings and judgment a b
nullity. (See Adewunmi v. S.G.B. Ltd (1998) 6 N.W.L.R.
(Part 552) 154. See also Umuwah Trans (Nigeria) Ltd v. O.A
Trans (Nigeria) Ltd (1998) 6 N.W.L.R. (Part 555) 684;
Complete Comm. Ltd v. Onoh (1998) 5 N.W.L.R. (Part 549) c
197).
The law is clear that where a party is entitled to notice of
proceedings and there is failure to serve him, the failure is a
fundamental defect which goes to the root of the competence d
or jurisdiction of the court to deal with the matter. (See
Leedo Presidential Motel Ltd v. B.O.N. Ltd (1998) 10
N.W.L.R. (Part 570) 353). Where the failure of a party in a
case to appear in court is due to the failure to serve him a e
notice of hearing, any judgment given in that circumstances
will be one given without jurisdiction and is liable to be set
aside on appeal. (See P.N. Emerah and Sons v. Dunu (1998)
9 N.W.L.R. (Part 564) 86). See also F.B.N. Ltd v. Obande f
and Sons Ent. Ltd (1998) 2 N.W.L.R. (Part 538) 410 where
the Court of Appeal observed:–
“Failure to serve process where service of process is required is a
failure which goes to the root of the proper procedure in litigation.
Apart from ex parte proceedings, the idea that an order can validly g
be made against a man who had no notification of any intention to
apply for it is one which has never been adopted. To say that an
order of that kind is to be treated as a mere irregularity and not
something which is affected by a fundamental vice, is an argument
h
which cannot be sustained.”

Having set out the law on this issue, it is necessary at this
stage to examine the facts and circumstances of this case in
the determination of the basic question – was there a failure
i
to serve the respondent with notice of hearing before judgment was delivered? A trial Judge is entitled to look into the
court record in his possession to satisfy himself whether
there is proof of service of any process on the parties or their
legal representatives and being so satisfied that there is a j
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proof of such service he is entitled to make use of the information contained in the record and to take judicial notice of
the course of proceedings in his Court. (See Credit Alliance
b Financial Services Ltd v. Mallah (1998) 10 N.W.L.R. (Part
569) 341).
Now, a memorandum of Appearance signed by the respondent himself reads:–
c

d

e

f

g

h

i

“Please enter an appearance for Mr Peter Uadiale sued as the respondent herein. And Further Take Notice that the respondent intends to defend this Application on the merit:–
The name of my Solicitor,
is Messrs. D.D. Rimdam and Co.
No. 12 Ibrahim Taiwo Road,
Jos,
Plateau State.
Dated this 12th day of November, 1996.
Signed.
Peter Uadiale
respondent,
No. 41 Nassarawa Gwong,
Jos,
Plateau state.
For Service on
1. The applicant;
2. The respondent,
c/o His Solicitors, No.12 Ibrahim Taiwo Road, Jos,
Plateau State.
Contact address of the respondent’s solicitors:
c/o L.A. Adeniji,
L.A. Adeniji and Co.,
Legal Practitioners and Notaries Public,
21 Itapeju Street,
Apapa.
Occupier – L.A. Adeniji and Co.”

Page 8 of the respondent’s Reply reads as follows:–
j

“Whereof the respondent denies being liable to the applicant’s
claim/reliefs or at all; the applicant is not entitled to any of the
relief sought and that the entire application is frivolous, vexatious

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE V, LAGOS)

270

Nigerian Banking Law Reports

Augie J
[1998] 8 N.B.L.R. (PART III)

a
and an attempt by the applicant to defeat the sacred course of justice and should be dismissed accordingly.
Dated this 13th day of November, 1996.
b
Signed.
M.T. Umaru, Esq.
pp. D.D. Rimdam and Company,
respondent’s Solicitor,
c
No. 12, Ibrahim Taiwo Road,
Jos.
c/o their contract address:–
L.A. Adeniji and Co.,
d
M. Legal Practitioners and Notaries Public
No. 21 Itapeju Street,
Apapa,
Lagos.
e
Occupier – L.A. Adeniji and Co”

The first day the case came up for hearing on the 2 April,
1997, Mr Adamu, learned Counsel for the applicant informed the Tribunal that he was yet to see the respondent
and asked for a date for hearing. The case was adjourned to f
the 29th May, 1997 and a fresh hearing notice was ordered
to be served on the respondent by the Tribunal. On the next
adjourned date, 14th July, 1997, Mr Adamu informed the
Tribunal that the matter was fixed for hearing but that the g
respondent had not appeared, and I stated as follows:–
“There is no evidence that the respondents are aware of today’s
date. Case is therefore adjourned to the 28th of July, 1997. The
respondents should be served with fresh hearing notice.”

h
It was the same situation on the next adjourned date, 31st
July, 1997, again fresh hearing notice was ordered to be
served on the respondent. On the next adjourned date, 7th
October, 1997, hearing commenced and ended with the
i
testimony of the only witness for the applicant, at the end of
which an order was made that the respondent should be
notified of the latest developments and the case was adjourned to the 21st October, 1997 for Address. On the next
adjourned date, 3rd December, 1997, the case was adjourned j
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for judgment, which was delivered on the 9th December,
1997.
In the affidavit in support of the motion, the deponent
averred to the following facts in paragraphs 3(x) to (z): that
notwithstanding the clear orders of the Tribunal made on the
2nd April, 1997, 14th July, 1997, 31st July, 1997, 7th October, 1997 respectively that the respondent should be served
c
with fresh hearing notice, or be notified of the latest developments; no such hearing notices or latest developments
were/was served on the respondent personally as indicated
in the said orders but only on L.A. Adeniji and Co contrary
d to the said orders; that even though the respondent was absent from the Tribunal on the 7th October, 1997, 21st October, 1997 and 3rd December, 1997 respectively, there was
no Hearing Notice to him or his former Counsel about proe ceedings of the 21st October, 1997 and then 9th of December, 1997 when judgment was delivered in this suit; that the
respondent only came to know of the judgment in this suit
on or about the 5th February, 1998 during a telephone enf quiry by him to his former lawyers, which was confirmed
upon receipt of his former Counsel’s letter attaching a letter
received from the applicant’s Counsel – Ibrahim G. Adamu
and Co sent directly to them dated 17th December, 1997 and
not through L.A. Adeniji and Co.
g
The annexure to the Affidavit in support of the Motion is a
Hand written note from Danjuma D. Rimdam exhibit “A”.
Exhibit “A” dated 10 February 1998 reads:–
b

h

i

j

“Dear Akin,
Compliments of the season. You may remember we were
seeking your assistance in respect of the one matter treated
at the Failed Banks Tribunal last year. The bearer Mr Peter
Uadiale is the client involved. We were never served any
process but all of a sudden we got the communication that
judgment had been entered against him. He will show you a
copy of the letter. So we asked him to reach you fast and
find out what happened. We would like to have a copy of
the proceeding of judgment. He will provide the necessary
money for same.”
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Now, from the averments in the Affidavit and Further Affidavit in Support of the Motion and the submissions of
learned Counsel for the respondent the main thrust of this
application is that (1) – hearing notices were served on L.A.
Adeniji and Co and not personally on the respondent or his
former Counsel about the proceedings of the 21st October,
1997 and then 9th December, 1997 when judgment was
delivered.
The first ground obviously lacks merit. The respondent
himself signed the Memorandum of Appearance indicating
that the contact address of his solicitors for service is c/o
of L.A. Adeniji and Co and the hearing notices were
served there. Service of court processes on the solicitor on
record is good service. See Shahimi v. Akinola (1993) 5
N.W.L.R. (Part 294) 434 where the Court of Appeal also
held that:–

b

c

d

e

“The audi alteram partem rule does not apply in a situation where
a party was afforded the opportunity to defend himself but he deliberately refused to avail himself of such an opportunity through
his own neglect or tardiness, as the law does not aid the indolent.
The rule only comes into play where a party is denied any oppor- f
tunity to be heard.”

This brings us to the second ground and in this regard, I
agree with Mr Umeh that there is no evidence on record to
suggest or confirm that the respondent was served with
hearing notice about the proceedings of the 21st October,
1997 and 9th December, 1997. The argument of learned
Counsel for the respondent is that as a result of this failure to
serve the respondent with the aforesaid notices, the trial was
therefore a nullity and ought to be set aside. On the power of
the Tribunal to set aside its own judgment, Mr Umeh submitted that it is a clearly established principle of law that
when the performance of an official or judicial act depends
upon the fulfilment of a condition precedent the performance of that act without the fulfilment of condition precedent
renders the act void and cited in support the cases of Madukolu v. Nkemdilim (1962) 1 A.N.L.R. 587, Attorney-General
Lagos State v. Dosumu (1989) 3 N.W.L.R. (Part 111) 552,

g

h

i

j
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Skenconsult Nigeria Ltd v. Sekondi Ukey (1991) 1 S.C. 6,
Ekerete v. Ete (1925) 6 NLR 118, Sanusi v. Ayoola (1992) 9
N.W.L.R. (Part 265) 278, Akinyede v. The Appraiser (1971)
b A.N.L.R. 162. He then submitted that the failure to serve the
hearing notices on the respondent constitutes non fulfilment
of a condition precedent which renders the trial and judgment in this case erroneous and illegal, and the learned
c Chairman of the Tribunal is entitled to set aside the trial and
judgment in this suit, citing in support the cases of Macfoy v.
U.A.C. Ltd (1962) A.C. 152, Aladegbemi v. Fasanmade
(1988) 3 N.W.L.R. (Part 81) 129.
d
Mr Umeh further referred the Tribunal to the principles
governing the setting aside of judgment obtained in the
absence of the defendant enunciated in the case of N.A.
Williams and others v. Hope Rising Voluntary Society
e (1982) A.N.L.R. 1, and submitted that they have shown
sufficient cause why the judgment in this case must be set
aside, as the conditions or principles enunciated in N.A.
Williams and others v. Hope Rising Voluntary Society (supra)
have equally been satisfied by the respondent to entitle
f
him to the reliefs sought on his motion paper.
On his own part, learned Counsel for the applicant argued
that it is trite law that once a court of law has given judgg ment on the merits on a matter before it, the court becomes
functus officio and can do no more, as the court cannot review its own decision on the merits and such a decision can
only be set aside or otherwise reviewed by a superior Tribunal. He cited in support the decision of the Supreme Court in
h Adigun v. Attorney-General Oyo State (1987) A.N.L.R. 328
as follows:–
i

j

“Section 6(6)(a) of the 1979 Constitution which provides judicial
powers vested in the court shall extend notwithstanding anything
to the contrary in the Constitution to all inherent powers and sanctions of a court of law does not empower the court to review its
own decisions, if it were otherwise, there would be no finality
about any judgment of this Court and every affected litigant could
bring further appeals as if it were ad infinitum. This is a situation
that must not be permitted.”
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He also referred the Tribunal to the case of Innocent Obiora
v. C.O.P. (1990) 7 N.W.L.R. (Part 161) 222 where the Court
of Appeal held that “It is settled law that a Judge or Court
after making an order or giving a judgment becomes functus
officio and has no power to review such order or judgment
except in the case of correction of mistakes and accidental
slips. Where a court has decided an issue and the decision of
the court is truly embodied in one judgment or order that has
been made effective then the court cannot reopen the matter
except in the case of correction of mistakes and accidental
slips”.
In his reply brief, Mr Umeh submitted that the case of
Skenconsult Nigeria Ltd v. Sekondi Ukey (supra), dealt quite
comprehensively and authoritatively on the power of a court
to set aside it earlier orders, and in particular the lead judgment of Nnamani, JSC (of blessed memory) as follows:–

b

c

d

e

“The emphasis on the High Court agrees with the view of Lord
Greene that the order can be set aside by the Court that made it.
It is therefore my view that it is the High Court from which the
order complained of emanated that must set it aside not necessarily
the Judge of the High Court who originally made the order. In the f
circumstances of this case, I hold that the High Court of Bendel
State presided over by Maidoh, J ought to set aside the offending
orders.”

He further submitted that this line of thought or principle has
support in several Supreme Court cases which have been
reported, and that a few examples include Aladegbemi v.
Fasanmade (supra), Okafor v. Anambra State (1991) 6
N.W.L.R. (Part 200) 659, in particular the judgment of
Karibi-Whyte, JSC at pages 679–680 which he said, confirm
that setting aside of a judgment with a fundamental defect is
proper and cannot be defeated or stopped by any argument
about “Court of Appeal re-opening its decision” or that of
“functus officio”.
It was his contention that the argument of learned Counsel
for the applicant about the Tribunal being functus officio
or incapable of reviewing its own decision on the merits
does not hold water and cannot stand in the face of these

g

h

i

j
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decisions of the Supreme Court referred to. Furthermore,
that their submission still stands notwithstanding the case of
Adigun v. Attorney-General Oyo State (supra). He also
b pointed out that Eso, JSC (as he then was) in that judgment
said as follows at page 353 “on the same issue” I was of the
same view and at page 17 observed that:–
c

d

“This Court would also have inherent jurisdiction to set it aside if
it could be shown that it was obtained by fraud. If there was a fundamental defect which goes to the issue of jurisdiction and competence of the court on the day it made its order, it would set aside its
judgment. (See the decision of the Court in S.C. 58/980 Skenconsult (Nigeria) Ltd and another v. Godwin Ukey.”

Mr Umeh therefore submitted that this case is distinguishable from the facts of the one at hand before the Tribunal, as
the Application in Adigun’s case was in the Supreme Court
whereas this application is in the Tribunal which is not the
e
final Tribunal like the Supreme Court. He therefore urged
the Tribunal to hold that there is no basis to argue about lack
of jurisdiction on the part of the Tribunal to set aside its own
judgment either for reason of being functus officio or any
f other thing as the Tribunal no doubt has the power to set
aside its own judgment both under the general law and Decree No. 18 of 1994.
To start with, I agree with learned Counsel for the applig cant that the judgment delivered by this Tribunal on the 9th
December, 1997 is a judgment on the merits. A judgment is
said to be on the merits when it is based on the legal rights
of the parties as distinguished from the mere matters of
h practice, procedure, jurisdiction, or form. A judgment on the
merits is therefore a judgment that determines on an issue of
law or fact which party is right. A judgment on the merits is
one which takes cognisance of the true bearing of the law on
the rights of the parties where pleadings have been filed,
i
issues are settled on those pleadings and the rights of the
parties are decided on the resolution of those issues. (See
U.T.C. Nigeria Ltd v. Chief J.P. Pamotei and 4 others
(1989) 2 N.W.L.R. (Part 103) 244 a decision of the Supreme
j Court cited by learned Counsel for the applicant).
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At the same time, I also agree with learned Counsel for the
respondent that this Tribunal can set aside its own judgment
in certain circumstances, particularly, where the judgment
on jurisdictional grounds is a nullity. (See Oyubu v. Akpobarojero (1998) 4 N.W.L.R. (Part 546) 422). In exercising
its discretion to set aside a judgment, the court is guided by a
number of factors, some of which are:–
(a) the reasons for the applicant’s failure to appear at the
hearing or trial of the case in which judgment was
given in his absence;
(b) whether there has been undue delay in making the
application to set aside the judgment so as to prejudice the party in whose favour the judgment subsists;
(c) whether the party in whose favour the judgment
subsists would be prejudiced or embarrassed upon an
order for rehearing of the suit being made, so as to
render such a course inequitable;
(d) whether the applicant’s case is manifestly insupportable;
(e) the applicant’s conduct throughout the proceedings
that is whether from the service of the writ upon him
to the date of judgment it has been such as to make
his application worthy of a sympathetic consideration. (See Credit Alliance Financial Services Ltd v.
Mallah (1998) 10 N.W.L.R. (Part 569) 341).
See also the case of Odunsi v. U.N.M.I.C. Ltd (1998) 2
N.W.L.R. (Part 536) 95, which mentions an (f ) – that the
subject matter of the action must be so weighty that the court
could not simply adopt a short circuited form to meet the
end of justice.
In coming to a decision to grant this application, I am
guided by the observations of the Court of Appeal in the
following cases:–
1.

b

c

d

e

f

g

h

i

Amuwah Transport Nigeria Ltd v. Oyinola Atanda Transport (Nigeria) Ltd (1998) 6 N.W.L.R. (Part 555) 684 per
Ige, JCA at page 690:–
“On 15/11/95 the Counsel for the plaintiff reminded the
court that the matter was adjourned to 15/11/95 for j
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2.

proof. Instead of the learned trial Judge to satisfy himself
that there had been proof of service of both the writ and
hearing notice on the defendant as was ordered by him
on 31/10/95, he did nothing of the sort. He simply proceeded to hear the case by taking the evidence of PW1.
This in my view is a clear violation of the defendant’s
right to fair hearing. Before a case is decided by a court
of trial, each side must be given opportunity of a fair
hearing. To be given this opportunity the court must be
satisfied that all the due processes of court have been
served on all parties. In the instant case, there was no
proof that the defendant was served either with a writ or
a hearing notice before the learned trial Judge proceeded
to hear the case. This is clear violation of the principle of
audi alteram partem which has done injustice to the case
of the defendant/appellant. A fortiori the judgment delivered by the learned trial Judge on 22/11/95 is a miscarriage of justice and should be declared a nullity.”
Agene v. Katseen (1998) 3 N.W.L.R. (Part 543) 560 per
Opene, JCA at page 565:–
“As I have earlier observed, the record of proceedings
show that when the matter came up on the 13/2/92 and it
was observed that the court did not sit on 11/12/91, it is
the duty of the court to order a fresh hearing notice to be
issued on the defendants/applicants and the matter adjourned to another day and if on that day, it was found
that the appellants were duly served to appear in court on
that day and that they failed to do so that the trial court
would then proceed to hear the matter. Further still, the
matter was on 13/2/92 adjourned to 3/4/92 for hearing,
on 3/4/92 the court again did not sit and when the court
sat on 6/4/92 it was observed by the court that the court
did not sit on 6/4/92 because it was a public holiday and
the matter was adjourned to 27/5/92 for hearing but no
hearing notice was also issued on the appellants informing them about the trial date. If the learned trial Judge
had directed his mind to all these gaps that occurred between the date of service on the appellants and the hearing dates, obviously he would have caused hearing
notice to be issued on the appellants before hearing the
case. Further, if he had directed his mind to this when
the motion to set aside the judgment came up before
him, he would surely set aside the judgment and hear the
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3.

matter on the merits as the trial that he has conducted is
a nullity. On the whole, it has been clearly shown from
the record of proceedings that the appellants were not
aware of the trial date and that the learned trial Judge
was in error in not causing hearing notices to be issued
on the appellants before he embarked on the trial of this
matter.”
Saidu v. Mahmood (1998) 2 N.W.L.R. (Part 436) 130 per
Oguntade, JCA at Page 138:–
“It is possible to argue that since the defence Counsel
was present in court on 20/9/90 when the case was adjourned to 6/11/90 for hearing, the defendants ought to
be fixed with constructive notice of the subsequent dates
of hearing up to the date of judgment. This is because if
the defence Counsel had been in court on 6/11/90, he
would have had notice of the subsequent hearing dates
and the date of judgment. But I do not look at the matter
that narrowly. A court must be willing to go the extra
mile in satisfying itself that a party to a case has notice
of the hearing date. I do not fault the lower court for proceeding with the hearing on 6/11/90 since the lower
court was entitled to expect that the defence Counsel
who was in court on 20/9/90 when the case was adjourned to 6/11/90 would also be in court on 6/11/90.
But the lower court should have caused hearing notice to
be served on the defendant for 4/12/90, 11/12/90 and
23/1/91. In doing so, the court would have exercised the
requisite caution and satisfied itself that indeed the defendants had due notice. This may appear to be an overindulgence of the defendants, but I think it is a price that
is desirable to pay in the quest to attain maximum justice. Not to have taken this precaution was a mistake on
the part of the trial Judge. It is mistake common enough
with our courts but it must not be overlooked as it may
in some case, lead to a miscarriage of justice as indeed it
has done in this case.”

b

c

d

e

f

g

h

In the instant case, learned Counsel for the applicant raised
i
the issue of special provisions with respect to the service of
hearing notices, and argued that the respondent cannot be
heard to say that he was not given notice. It is true that paragraph 25(5) provides that an “application shall not be defeated by any objection merely as to form”, but failure to j
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serve process where service of process is required is a failure
which goes to the root of the proper procedure in litigation.
As the Court of Appeal observed in the case of F.B.N. Ltd v.
b Obande and Sons Ent. Ltd (supra):–

c

d

e

f

g

h

i

j

“Apart from ex parte proceedings, the idea that an order can validly be made against a man who has had no notification of any
intention to apply for it is one which has never been adopted. To
say that an order of that kind is to be treated as a mere irregularity
and not something which is affected by a fundamental vice, is an
argument which cannot be sustained.”

In the instant case, in coming to my decision to grant
the application, I am swayed by the fact that there is a pending application before the Tribunal seeking for an order
to “sell by auction or private treaty the property known
as Duala International Hotel Jos, together with its appurtenances covered by Certificate of Occupancy N. PL 691
registered as No. 108 in Volume 7 of the Lands Registry in
Jos Mortgaged to the applicant, in satisfaction of the judgment debt herein”. I cannot in clear conscience refuse this
application to set aside the said judgment delivered on the
9th December, 1997 in the absence of the defendant,
without his being aware that such a judgment had been delivered, knowing fully well that the consequence of the
refusal to grant the application to set aside the judgment,
may as well result in the grant of the application to sell his
property, an order made in his absence without hearing his
own side. As I stated in the case of Co-operative and Commerce Bank Plc v. Prompt and Quality Services Nigeria Ltd
FBFMT/L/ZV/98/96:–
“justice must not only be done but must be seen to be done. This
Tribunal in recovering debts owed to a failed bank as empowered
by Decree No. 18 of 1994 as amended, must be seen to do justice
to both the applicant and the respondents. It is not a walk over Tribunal that any Bank can stroll into and get judgment just for the
asking or stampeded to give judgment just because the CBN has
requested banks to recapitalise before the end of March which has
passed anyway. In the interest of justice, and transparent justice
for that matter I do hereby refuse the application brought by the
applicant.”
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It is for the foregoing reasons that I grant the application as
prayed. The judgment delivered by this Tribunal on the 9th
December, 1997 be and is hereby set aside. The trial in this
b
application should therefore be started de novo.
Application to set aside judgment granted.
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Nigerian Bank for Commerce and Industry v.
Sparkless Dry Cleaning (Nigeria) Limited
COURT OF APPEAL, JOS DIVISION
OGUNTADE, EDOZIE, MUHAMMAD JJCA
Date of Judgment: 3 NOVEMBER 1998

Suit No.: CA/J/149/93

c
Banking – Interest – Loans attract interest charges
Facts
The respondent company and the appellant bank were respectively plaintiff and defendants in Suit No. M/11/87
before the Borno State High Court sitting in Maiduguri. At
the time material to the case, one Alhaji Muhammed Ngilaruma, the respondent’s Managing Director was a director
e of the appellant bank. Through his influence, the appellant
bank in 1982 granted to the respondent company facilities to
establish a dry cleaning laundry project in Maiduguri. The
facilities comprised a loan of N360,000 and an overdraft of
f N130,000 making a total sum of N490,000. As collateral for
the facilities granted, the respondent mortgaged its properties to the appellant bank and to this end a “mortgage and
investment deed” exhibit “A” was executed by the parties. It
g was stipulated in exhibit “A” that the facilities granted together with interest were to be repaid in ten instalments with
effect from 30th June, 1983. The appellant bank duly disbursed the facilities to the respondent but on the latter’s
failure to meet its obligation under exhibit A, the appellant
h bank in March 1987 sold the mortgaged properties to Alhaji
Lawan Mongumo and Sons Ltd sued as the second defendant. The sale was for N650,000 which the appellant bank
applied to liquidate the mortgage debt.
i
Aggrieved by the sale of the mortgaged properties comprising the project site, the structures erected thereon and
machineries, the respondent company as plaintiff sued the
appellant bank as first defendant and the purchaser of the
j mortgaged properties as second defendant. As formulated in
d
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paragraph 36 of the amended statement of claim, the reliefs
sought are:–
“(a) A declaration that the defendants have no right whatsoever b
in law to sale (sic) of its property covered by certificate of
occupancy No. NE/955 with building and appurtenance including the machines lying in the said premises.
(b)

An order setting the private sale conducted by the first
defendants as being null and void and unconstitutional.
c

(c)

An order that the defendant cannot sell (sic) off the property
covered by statutory right of occupancy No. NE/955 without
obtaining the Military Governor’s or Commissioner of Lands
consent on the sale (sic) by assignment or otherwise.

(d)

An order of injunction restraining the defendants, their
agents, servants or any third party claiming through any of
the defendant from trespassing with (sic) the machines in
the premises or with the building itself.

(e)

An order on the first defendant to release to the plaintiff the e
balance of the sale being N229,714.03k.

(f )

Alternatively, if the defendants either jointly or severally
have disposed of the property then an order on the defendants either jointly or severally to compensate the plaintiff f
with the sum of N8.5 million as general damages.”

d

The appellant bank and the second defendant at the court
below each filed a separate, amended, statement of defence,
in denial of the respondent’s claim. At the trial that ensued, g
parties gave oral evidence through witnesses and tendered
relevant documents. In his judgment at the end of the trial,
the court below, per Kolo, CJ made some important findings
of facts on various issues agitated by the parties and dealing
h
with the validity of the sale, he encapsulated his findings at
page 69 lines 12–27 of the record thus:–
“It is my view therefore that the plaintiff having failed to complete
the project on schedule or at any given time and having failed to
make any effort or repayment of the principal money and the inter- i
est, if any, when it was clearly evident that the project could not
take off at all and having not reacted to the notice dated 1st June,
1986 and now marked exhibit Z1, cannot be heard to complain or
question the validity of the sale of the mortgaged property and the
asset. It is equally my view that since the stores seized and sold off j
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by the first defendant to the second defendant were constructed with
the money advanced to the plaintiff he cannot be heard to complain
or question the validity of the sale of the store along with the uncompleted factory building and the machineries. It is therefore my
view that the contract of sale effected in the year 1987 between the
first defendant bank and the second defendant is a valid one and
there is therefore no basis to rescind it or set it aside.”

The court therefore declined to set the sale aside and to
award general damages and injunctions. There is no appeal
or cross-appeal by the respondent against this aspect of the
judgment.

Dealing with the respondent’s indebtedness to the appellant bank before the sale of the mortgaged properties, the
court examined the relevant exhibits and observed that the
total amount outstanding against the respondent was
e N78,242 which when subtracted from the sum of N650,000
realised from the sale of the mortgaged properties amount to
N566,758. It accordingly entered judgment for the respondent against the appellant bank for that amount. It is against
this part of the judgment that the appellant bank has lodged
f
the instant appeal.
d

Held –
It is common knowledge that loans granted by banks to
g customers attract interest charges.
Per curiam
h

i

j

Thirdly, it is common knowledge that loans granted by banks
to customers attract interest charges. The facilities granted to
the respondent by the appellant bank is not in exception for at
page 32 of the record DW1 testified that the rate of interest
charged was 12 per cent for the loan account and 13 per cent
for the working capital account. Throughout the whole length
and breadth of the respondent’s statement of claim, nowhere
was it stated that it had repaid any part of the principal
amount granted to it let alone the accrued interest. The evidence of DW1 and as found by the court was that no part of
the loan or interest was repaid.

Appeal allowed.
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Judgment
EDOZIE JCA: (Delivering the lead judgment) The respondent company and the appellant bank were respectively
plaintiff and defendants in Suit No. M/11/87 before the
Borno State High Court sitting in Maiduguri. At the time
material to the case, one Alhaji Muhammed Ngilaruma, the
respondent’s Managing Director was a director of the appellant bank. Through his influence, the appellant bank in 1982
granted to the respondent company facilities to establish a
dry cleaning laundry project in Maiduguri. The facilities
comprised a loan of N360,000 and an overdraft of N130,000
making a total sum of N490,000. As collateral for the facilities granted, the respondent mortgaged its properties to the
appellant bank and to this end a “mortgage and investment
deed” exhibit “A” was executed by the parties. It was stipulated in exhibit “A” that the facilities granted together with
interest were to be repaid in ten instalments with effect from
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30th June, 1983. The appellant bank duly disbursed the
facilities to the respondent but on the latter’s failure to meet
its obligation under exhibit A, the appellant bank in March,
b 1987 sold the mortgaged properties to Alhaji Lawan
Mongumo and Sons Ltd sued as the second defendant. The
sale was for N650,000 which the appellant bank applied to
liquidate the mortgage debt.
c
Aggrieved by the sale of the mortgaged properties comprising the project site, the structures erected thereon and
machineries, the respondent company as plaintiff sued the
appellant bank as first defendant and the purchaser of the
d mortgaged properties as second defendant. As formulated in
paragraph 36 of the amended statement of claim, the reliefs
sought are:–
e

f

g

h

i

“(a) A declaration that the defendants have no right whatsoever
in law to sale (sic) of its property covered by certificate of
occupancy No. NE/955 with building and appurtenance including the machines lying in the said premises.
(b) An order setting the private sale conducted by the first
defendants as being null and void and unconstitutional.
(c) An order that the defendant cannot sell (sic) off the property
covered by statutory right of occupancy No. NE/955 without obtaining the Military Governor’s or Commissioner of
Lands consent on the sale (sic) by assignment or otherwise.
(d) An order of injunction restraining the defendants, their
agents, servants or any third party claiming through any of
the defendant from trespassing with (sic) the machines in
the premises or with the building itself.
(e) An order on the first defendant to release to the plaintiff the
balance of the sale being N229,714.03k.
(f ) Alternatively, if the defendants either jointly or severally
have disposed of the property then an order on the defendants either jointly or severally to compensate the plaintiff
with the sum of N8.5 million as general damages.”

In my humble view, the above claim is inelegantly and inappropriately paraphrased, I think the claim is for:–
j

(a) a declaration that the sale of the mortgaged properties
was null and void on the grounds that it was by private

[1998] 8 N.B.L.R. (PART III) (COURT OF APPEAL, JOS DIVISION)

286

Nigerian Banking Law Reports

Edozie JCA
[1998] 8 N.B.L.R. (PART III)

a
treaty and not by public auction, and was without the
consent of the Military Governor or his delegate.
(b) General damages for N2.5 million.

b

(c) An order of injunction restraining the defendant its
agent and privies from passing on the mortgage
properties and in the alternative.
(d) An order that the first defendant should pay over to
the plaintiff the sum of N229,714.03k being the balance of the proceeds of the sale of the liquidation of
the mortgage debt.

c

d
The appellant bank and the second defendant at the court
below each filed a separate amended case of defence in
denial of the respondent’s claim. At the trial that ensued,
parties gave oral evidence through witnesses and tendered e
relevant documents. In his judgment at the end of the trial,
the court below, per Kolo, CJ made some important findings
of facts on various issues agitated by the parties and dealing
with the validity of the sale, he encapsulated his findings at
f
page 69 lines 12–27 of the record thus:–
“It is my view therefore that the plaintiff having failed to complete
the project on schedule or at any given time and having failed to
make any effort or repayment of the principal money and the interest, if any, when it was clearly evident that the project could not g
take off at all and having not reacted to the notice dated 1st June,
1986 and now marked exhibit Z1, cannot be heard to complain or
question the validity of the sale of the mortgaged property and the
asset. It is equally my view that since the stores seized and sold off
by the first defendant to the second defendant were constructed h
with the money in advance to the plaintiff he cannot be heard to
complain or question the validity of the sale of the store along with
the uncompleted factory building and the machineries. It is therefore my view that the contract of sale effected in the year 1987
between the first defendant bank and the second defendant is a i
valid one and there is therefore no basis to rescind it or set it
aside”.

The court therefore declined to set the sale aside and to
award general damages and injunctions. There is no appeal j
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or cross appeal by the respondent against this aspect of the
judgment.
Dealing with the respondent’s indebtedness to the appellant bank before the sale of the mortgaged properties, the
court examined the relevant exhibits and observed that the
total amount outstanding against the respondent was
c N78,242 which when subtracted from the sum of N650,000
realised from the sale of the mortgaged properties amount to
N566,758. It accordingly entered judgment for the respondent against the appellant bank for that amount. It is against
this part of the judgment that the appellant bank has lodged
d the instant appeal predicted on an amended Notice of Appeal
containing three grounds.
b

In the prosecution of the appeal, the appellant by its Coune sel filed a Brief of Argument dated 19th December, 1986.
The respondents did not respond to the appellant’s brief of
argument. On 28 September 1998 when the appeal came
before us for hearing, learned Counsel for the appellants was
in court ready to argue the appeal but apart from the fact that
f
no respondent’s brief was filed; the respondent was not
represented by a Counsel or anybody else. On our being
satisfied that the respondent was duly served with the appellant’s Brief of Argument as well as the hearing notice for the
g appeal, it was ordered that the appeal be heard on the appellant’s brief.
Thereafter, Charles Obihai, Esq. learned Counsel for the
appellant bank adopted his brief and urged us to allow the
h
appeal. In the said brief, three issues were identified for
determination. They are:–
i

j

“(1) Was learned Chief Judge correct in holding that exhibit 27
was superfluous and that the respondent’s outstanding balance in favour of the appellant was the sum of N78,242?
(2)

Was the learned Chief Judge right in awarding the sum of
N566,758 in favour of the respondent?

(3)

Whether the judgment of the court below is against the
weight of evidence?”
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These three issues are inter-related and dovetail one into
the other. It is convenient to treat them pari passu. These
issues relate to the exact amount of the respondent’s indebtedness to the appellant bank at the time the mortgagee’s b
right of sale was exercised and whether the amount realised
from the proceeds of the sale was in excess of the mortgage
debt to entitle the respondent to the payment over the
amount of the excess of the proceeds over the amount of c
indebtedness. To ascertain the true position of the account, it
is necessary to refer to the relevant paragraphs of the pleadings and the evidence led in support thereof. By paragraphs
18 and 20 of the respondent’s amended statement of claims, d
it was averred thus:–
“18. The plaintiff states that sometimes in 1987 the first defendant sold off landed property . . . for the sum of N645,000
to the second defendant . . .
20. The plaintiff states that the first defendant did not notify the e
plaintiff of the impending sale nor did it bother to notify the
plaintiff of the sale until January, 1989 when the first defendant sent (sic) to the plaintiff its statement of account
showing that as that 2/3/87 the total debt outstanding
against the plaintiff is N415,285.97k and therefore the f
plaintiff is entitled to the balance of sale being
N229,714.03k. plaintiff will rely on the statement of account dated 31/3/88.”

By the above averments, the respondent asserted that the g
mortgaged properties were sold for N645,000: that the outstanding debt as per the statement of account dated 2 March
1987 stood at N415,285.97k and therefore that it is entitled
to the sum of N220,714.03k being the difference between
the mortgage debt as stated on the account and the proceeds h
realised from the sale of the mortgaged property. What was
the appellant’s response to the above assertions? At paragraphs 14 and 20 of the appellant’s amended statement of
defence it was pleaded thus:–
i
“14. Save as to say that the first defendant sold the landed property . . . for N645,000 as alleged under paragraph 18 of the
amended statement of claim, the first defendant denied . . .
20. Further the statement of account alleged to have been received by the plaintiff under paragraph 20 of the amended j
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statement of claim is only the loans account but did not
cover the plaintiff’s obligation to pay interests on the loan
which said obligation is contained in the plaintiff’s interest
account into which the balance of the sale price was paid
and even after such payment of the entire sale price of
N645,000k into the account and the interest account, a
sum of about N5,000 still remains owing and due from the
plaintiff to the first defendant. The first defendant will at
the trial rely on the loan account, the said interest account
and other records in the books of the first defendant as
bankers.”

In the above paragraphs, the appellant bank admitted that the
sum of N645,000 was realised from the sale of the mortgaged property. It points out that the loan account pleaded
by the respondent was not the only account kept for the
transaction between the parties from which the respondent’s
indebtedness could be ascertained stressing that the loan
account in question did not reflect the accrued interest on the
loan which is recorded in another account referred to as the
interest on loan account. It also relied on other records of
account maintained by the appellant bank.
At the trial, the respondent’s Managing Director Alhaji
Ngilaruma (PW1) in the course of his evidence-in-chief
tendered the loan account received from the appellant bank.
It was admitted in evidence as exhibit C and added that he
was not aware of any interest that had accrued on the loan.
Buluma Zogi (PW2) a banker in his evidence under cross
examination stated that he “cannot spot any interest charged
in the document marked exhibit C from 1984 to 1987. Mr
Francis Olubamiji Aremu the deputy General Manager of
the appellant bank testified as DW1 and stated, inter alia, at
page 29 lines 21 to 26 thus:–
“The sum of N645,000 paid by the third defendant was settling
the indebtedness of the plaintiff on his loan, interest and working
capital accounts . . . We have three accounts for the plaintiff
namely
(1) loan;
(2) interest on loan account and
(3) working capital account.”
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The witness then went further to render the relevant ledgers
to the three accounts which were admitted without objection
and marked exhibits C, Z7 and Z8. He was not cross examined on those accounts. How did the learned C.J. appraise b
the evidence? At page 72 lines 4 to 27 of the record, he
reasoned as follows:–
“The interest ledger showed an outstanding balance of N7,513.61
as at 31/12/88. But to my mind this is superfluous as all necessary
entries in respect of interest were made both in the loan capital and
the working capital marked exhibits C and Z8 respectively. So in
my view the correct amount outstanding, against the plaintiff including interest is what is reflected as the balance in exhibits C
and Z8. The balance is exhibit C in N2,170 while the balance in
exhibit Z8 is N76,072. The total therefore N78,242.
It is in evidence that the first defendant seized and sold the mortgaged property together with other assets to Alhaji Lawan
Mongumo and Sons on 28/8/87 to (sic) a sum of N645,000. So if
you subtract the total outstanding balance against the plaintiff being N78,242 from the purchase price of N645,000 it would give a
balance of N566,758.
It is my view that the plaintiff is entitled to the sum of N566,758
being the balance after the settling the outstanding debt of the sale
proceeds of the mortgaged property. The first defendant ought to
have accounted for the excess money being N566,758 after settlement of the outstanding debt being N78,242. The plaintiff is therefore entitled to Judgement and I so enter judgment in favour of the
plaintiff and against the first defendant being Nigerian Bank for
Commerce and industry in the sum of N566,758 . . .”

c

d

e

f

g

With respect to the learned Chief Judge, the above findings
are palpably perverse for the reasons to be stated anon.
Firstly, in the facts of the unchallenged evidence of the h
DW1 to the effect that three separate accounts were maintained, namely a loan account exhibit C, interest on loan
account exhibit Z7 and working capital account exhibit Z8,
the evidence by the respondent’s witness no. 2 that the inter- i
ests charged on the facilities granted to the respondent were
not reflected on exhibit C, the court below cannot be right in
saying that the interest ledger account exhibit Z7 was superfluous. I think the proposition is correct that where evidence
given by a party to any proceedings is not cross-examined j
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upon or challenged by the opposite party who had the opportunity to do so, it is always open to the court seised of the matter
to act on such unchallenged evidence before it is established.
b (see Issac Omoregbe v. Daniel Lawani (1980) 3–4 S.C. 108 at
177; Odulaja v. Haddad (1973) 11 S.C. 357; Nigerian Maritime Services Ltd v. Alhaji Bello Afolabi (1978) 2 S.C. 79 at 81
and Ade Boshali v. Allied Commercial Exporters Ltd (1961) 2
c S.C.N.L.R. 322; (1961) All N.L.R. 917). In the case of Sunday
Modupe v. The State (1988) 4 N.W.L.R. (Part 87) 130. The
Supreme Court per Oputa, JSC observed:–
d

e

“Normally a trial court that had the opportunity of seeing the witness and hearing them and watching their demeanour enjoys the
special privilege of believing or disbelieving their evidence. But
belief or disbelief becomes an issue when and only when there are
two conflicting versions of an essential fact and that version is not
patently and obviously improbable, a trial court is not left with any
option but to believe that which has not been controverted or contradicted in any way.”

Since in the case in hand there was unchallenged evidence
that three separate accounts were maintained in respect of
the appellant’s transaction with the respondent and that
f interest charged on the loan facility were not reflected in
exhibit C, that evidence ought to have been accepted. Exhibit Z7 the interest on loan account which the court erroneously described as superfluous is a relevant document in
g determining the extent of the respondent’s financial liability
to the appellant bank and its discountenance no doubt had
occasioned a miscarriage of justice.
Secondly, it is trite law that parties as well as the court are
h bound by the pleadings. (See Ikenye Dike and others v. Obi
Nzeke II and 3 others (1986) 4 N.W.L.R. (Part 34) 144 at
148; Chukwueke v. Nwankwo and others (1985) 2 N.W.L.R.
(Part 6) 195 at 196; Attorney-General Anambra State v.
i Onuselogu Enterprise Ltd (1987) 4 N.W.L.R. (Part 66) 547).
In the case of the African Continental Seaway Ltd v. Nigerian Dredging Road and General Works Ltd (1977) 5 S.C.
235 at 250, the Supreme Court per Irikefe, JSC held:–
j

“The court itself is as much bound by the pleadings of the parties
as they are themselves. It is not part of the duty or function of the
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court to enter upon any inquiry into the case before it other than to
adjudicate upon the specific matters in dispute which the parties
themselves have raised in their pleadings. Indeed the court would
be acting contrary to its own character and nature if it were to pro- b
nounce upon any claim or defence not made by the parties . . .”

In the instance case, the respondent company had pleaded in
paragraph 20 of its amended statement of claim earlier reproduced in this judgment that its indebtedness to the appel- c
lant bank as per the loan account exhibit C was the sum of
N415,285.97k. In the absence of any amendment of the
figure the court below cannot now hold that the outstanding
amount is N78,242.
d
Thirdly, it is common knowledge that loans granted by
banks to customers attract interest charges. The facilities
granted to the respondent by the appellant bank is not in
exception for at page 32 of the record DW1 testified that the e
rate of interest charged was 12 per cent for the loan account
and 13 per cent for the working capital account. Throughout
the whole length and breadth of the respondent’s statement
of claim, nowhere was it stated that it had repaid any part of
the principal amount granted to it to let alone the accrued f
interest. The evidence of DW1 and as found by the court
was that no part of the loan or interest was repaid. (See page
27 lines 10 and 11). According to the arrangements between
the parties, repayment of the loan was to start after the g
commissioning of the project. But the project was never
commissioned as it had not been completed. It was therefore
inconceivable that the sum of N490,000 borrowed in 1982
would in 1987 be reduced to N78,242 when there was not an h
iota of evidence of repayment even if interest charged were
to be waived. That is an impossibility. It seems obvious to
me that the finding of the court below on the true indebtedness of the respondent was based on the statement of aci
count after the proceeds of sales of the mortgaged properties
had been credited into the account for according to evidence
of DW1:–
“The application of the sum of N645,000 paid by the second defendant being the price of the assets sold to second defendant is as j
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follows. The sum of N415,285,97 went into the loan principal account now marked exhibit C. The sum of N154,467.70 was applied into the interest account marked exhibit Z7. The sum of
N75,246.33 was applied to offset the outstanding account in the
current account otherwise (sic) working capital account now
marked exhibit Z8.”

Had the trial court appreciated that its duty was to find out
the extent of the respondent’s indebtedness before the proceeds of sale were applied to offset the mortgage debt, it
could not have made the serious mistake of holding that the
financial liability of the respondent to the appellant bank
was only N78,242 in respect of a loan of N490,000 granted
to it for which no amount had been repaid.
Fourthly assuming but without conceding that the court
below was right in holding that the respondent’s outstanding
balance on the facilities granted was N78,242 and that after
settling that amount from the sum of N650,000 realised from
the sale of the mortgaged properties a balance of N566,758
is left to be paid over to the respondent, can the court below
enter judgment, as it did for this amount in favour of the
respondent? I think not. A court can award less but not more
than the claim. The respondent’s claim as per paragraph
31(d) of the amended statement of claim already set out for a
balance of N229,714.03k. At best he can get that amount but
not N566,758 not claimed even if it is proved. This is so
because the court is not a father Christmas to give a party
relief if not claimed by him. (See Olaopa v. OAU Ile-Ife
(1997) 7 N.W.L.R. (Part 512) 204 at 221). Where no relief is
claimed in the statement of claim, neither the trial court nor
the appellate court can grant it. (See Isamotu Otanioku v.
Lawal Mustafa Alli (1977) 11–12 S.C. 9 at 23). Since the
respondent did not claim for a balance of N566,758 it was
wrong for the court below to have entered judgment in that
sum to the respondent.
For all the reasons stated herein before, I am of the view
that the complaints agitated by the appellant in this appeal
are substantial and well founded. I allow the appeal and set
aside the judgment of the court below. The respondent’s
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case is dismissed. I award the appellant against the respondent, costs assessed at N1,000 in the court below and
N2,000 in this Court.
OGUNTADE JCA: I read before now a copy of the lead
judgment just delivered by my learned brother Edozie, JCA.
He has made the point that the lower court should not have
awarded to the respondent more than he claimed. I entirely
agree. It is now trite law that parties are bound by their
pleadings and that a court is without jurisdiction to award to
a party that which he has not claimed or more than he has
claimed.
I would also allow this appeal and set aside the judgment
of Kolo, CJ. I agree with the consequential orders on costs
made by Edozie, JCA.
MUHAMMAD JCA: I have had the opportunity of reading in
advance the judgment just delivered by my learned brother
Edozie, JCA. I agree that the appeal has merit and it is
hereby allowed. I abide by the consequential orders made by
my learned brother including the order as to costs.
Appeal allowed.
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Federal Republic of Nigeria v. Dr Edwin
Udemegbunam Onwudiwe and Another
FAILED BANKS TRIBUNAL, ZONE IV, LAGOS
EDOKPAYI J
Suit No.: FBFMT/L/ZIV/2C/96
Date of Judgment: 11 NOVEMBER 1998

c

d

Banking – Offences – Officer permitting to be outstanding in
his account unsecured advances and credit facilities – Section 20(2)(a) Banks and Other Financial Institutions Decree
No. 25 of 1991
Banking – Offences – Stealing by a director – Section 390(7)
Criminal Code, section 3(1) Failed Banks Decree No. 18 of
1994 (as amended) – Corrupt enrichment – What constitutes

e Criminal law and procedure – Stealing by a Director –
What prosecution must prove – Obtaining by false pretence
– Proof thereof
Facts
f The accused were arraigned on a nine count charge of conspiracy to fraudulently convert the proceeds of a Crystal
Bank of Africa Limited Certified Cheque No. 66114 issued
in favour of Ivory Merchant Bank Limited for the sum of
g N16,560,000 (Sixteen million, Five Hundred and Sixty
Thousand Naira); stealing; obtaining by false pretences;
failure to take steps to secure compliance by Ivory Merchant
Bank Limited with the requirements of Banks and Other
h Financial Institutions Decree No. 25 of 1991 by permitting
to be outstanding in account no. 211703006L operated at
Ivory Merchant Bank Limited, unsecured advances/loans/
credit facilities amounting to N2,853,189.33, without the
prior approval in writing of the Central Bank of Nigeria, and
i
thereby committed an offence contrary to section 20(2)(a) of
the Banks and Other Financial Institutions Decree No. 25 of
1991 and punishable under section 46(a) of the same Decree
and read together with section 3(1)(c) of Decree No.18 of
j 1994.
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a
The accused persons were also charged with corrupt enrichment and engaging in unlawful activity.
The Prosecution adduced evidence in support of the b
charges.
The first accused in his evidence said that the transaction
in respect of the dollars was done on a personal level and the
bank had nothing to do with it and that he was duped. How- c
ever the Complainant had taken the Bank to Court and got
judgment against it in the sum of $345,000 (Three Hundred
and Forty Five Thousand Dollars).
The second accused vehemently denied being involved in d
the transaction and he produced documentary evidence issued by the banking authorities to exonerate him.
Held:–
1. To constitute the offence of stealing by a Director, the
prosecution must prove the following ingredients viz:–
(1) That the thing stolen has an owner;
(2) has value;
(3) It is capable of being moved;
(4) There must be a fraudulent taking or conversion;
(5) The property was stolen without the consent of the
owner;
(6) There is the intention to permanently deprive the
owner of the property;
(7) The offender must be a Director.
2. To secure conviction when an accused is charged with
obtaining money by false pretences, the prosecution
must prove:–
(1) that there is a pretence;
(2) that the pretence emanated from the accused person;
(3) and that it was false;
(4) that the accused person knew of its falsity or did not
believe in its truth;
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(5) that there was an intention to defraud;
(6) that the thing is capable of being stolen;
(7) that the accused person induced the owner to transfer his whole interest in the property.
The offence could be committed either by oral communication, or in writing or even by conduct of the accused
person.
3. The evidence adduced shows that the first accused person, by purporting to sell $345,000 US Dollars to Partnership obtained N16.56 million from PW2 and
converting same to his own use by virtue of exhibits
“T”, “T1” and T2” had thus corruptly enriched himself. I
hold that the first accused person who in the past held
public offices of a Commissioner for Health in the old
Anambra State and was a Senator in the Second Republic, is a Public Officer, whose offices were specified in
Part II of the fifth Schedule to the Constitution of the
Federal Republic of Nigeria as Public Officers “any time
after 30th September, 1979”. See the section and he is
also a public officer by virtue of being the Chairman of
Ivory Merchant Bank. See section 1(4) of the Recovery
of Public Property (Special Military Tribunals) Act Cap
389 Vol. XXI, Laws of Nigeria as amended.
I find that by converting the proceeds of exhibit “C” to
his own use, the first accused person has thereby corruptly enriched himself. I therefore find this Count
proved beyond all reasonable doubt.
Convicting first accused person and acquitting the second
accused person.
Cases referred to in the judgment

i

j
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f
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Criminal Code Cap 77 Laws of the Federation of Nigeria, g
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h
Counsel
For the prosecution: I.O.E. Asuquo, Esq. (with him E. Okafor, Esq.)

i

For the first accused person: F.C. Amechi, Esq. (holding
L.M. Alozie’s brief )
For the second accused person: E.O. Sofunde, S.A.N. (with
him V. Osakwe, Esq. and N.A. Ayowale, Esq.)
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Judgment
EDOKPAYI J: By an amended Charge filed on 21 August
b 1996, the first and second accused persons are standing trial
on a 9 Count Charge as follows:–
“AMENDED CHARGE

c
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Count 1
That you, DR EDWIN UDEMEGBUNAM ONWUDIWE
and you JOE BILLY EKWUNIFE while being the Chairman and Managing Director/ Chief Executive respectively
of Ivory Merchant Bank Limited on or about the 23rd August, 1994 at Lagos conspired together to fraudulently convert the proceeds of a Crystal Bank of Africa Limited Bank
Certified Cheque No. 66114 issued in favour of Ivory Merchant Bank Limited for the sum of N16.56 million to the
use and benefit of DR EDWIN UDEMEGBUNAM ONWUDIWE and thereby committed an offence punishable
under section 516 of the Criminal Code Act (Cap 77 Laws
of the Federation of Nigeria, 1990) read in conjunction with
section 3(1)(d) of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Decree No. 18 of 1994.
Count 2 (In the alternative to Count 1)
That you, JOE BILLY EKWUNIFE while being the Managing Director/ Chief Executive of Ivory Merchant Bank
Limited on or about the 23rd August, 1994 at Lagos assisted or aided the first accused DR EDWIN UDEMEGBUNAM ONWUDIWE to fraudulently convert the
proceeds of the said Crystal Bank Certified Cheque No.
66114 issued in favour of Ivory Merchant Bank Limited, by
dishonestly causing the proceeds of the said cheque in the
sum of N16.56 million to be credited or transferred to the
personal account of DR EDWIN UDEMEGBUNAM ONWUDIWE, that is, Account No. 211703006L at Ivory Merchant Bank Limited notwithstanding that the said Bank
Certified Cheque was issued in favour of IVORY MERCHANT BANK LIMITED, crossed and marked “NOT
NEGOTIABLE ACCOUNT PAYEE ONLY”, and thereby
committed an offence punishable under section 390(7) of
the Criminal code Act read in conjunction with section
3(1)(d) of Decree No. 18 of 1994.
Count 3
That you, DR EDWIN UDEMEGBUNAM ONWUDIWE
while being the Chairman of Ivory Merchant Bank Limited
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a
on or about 23rd August, 1994 at Lagos stole by fraudulently converting to your own use and benefit the proceeds
of a Crystal Bank of African Limited Bank Certified
Cheque No. 66114 issued in favour of Ivory Merchant Bank b
Limited in the sum of N16.56 million, and thereby committed an offence punishable under section 390(7) of the
Criminal Code Act read in conjunction with section 3(1)(d)
of Decree No. 18 of 1994.
Count 4
That you, JOE BILLY EKWUNIFE while being the Managing Director/ Chief Executive of Ivory Merchant Bank
Limited on or about the 23rd of August, 1994 at Lagos,
unlawfully paid and dishonestly caused to be transferred to
the personal account of the first accused DR EDWIN
UDEMEGBUNAM ONWUDIWE, that is Account No.
211703006L the sum of N16.56 million from the account of
Ivory Merchant Bank Limited, being the proceeds of the
said Bank Certified Cheque No. 66114 issued in favour of
“IVORY MERCHANT BANK LIMITED”, and crossed
with the inscription “NOT NEGOTIABLE ACCOUNT
PAYEE ONLY” and thereby committed an offence under
section 390(7) of the Criminal Code Act read in conjunction
with section 3(1)(d) of Decree No. 18 of 1994.

c

d

e

f

Count 5
That you, DR EDWIN UDEMEGBUNAM ONWUDIWE
while being the Chairman of Ivory Merchant Bank Limited
on or about 23rd August, 1994 at Lagos with intent to deg
fraud falsely represented to Partnership Investment Company Limited that Ivory Merchant Bank Limited had the
sum of $345,000 US Dollars available for sale and thereby
induced Partnership Investment Company Limited to deliver to you the said Crystal Bank of Africa Limited Certih
fied Cheque No. 66114 for the sum of N16.56 million
issued in favour of Ivory Merchant Bank Limited the proceeds of which you dishonestly obtained and appropriated
to your own use and benefit, and thereby committed an offence under section 419 of the Criminal Code Act read toi
gether with section 3(1)(d) of Decree No. 18 of 1994.
Count 6
That you, DR EDWIN UDEMEGBUNAM ONWUDIWE
while being the Chairman/Director of Ivory Merchant Bank
Limited on or about 29th of July, 1994 at Lagos, failed to j
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take all reasonable steps to secure compliance by Ivory
Merchant Bank Limited with the requirement of the
Banks and Other Financial Institutions Decree No. 25 of
1991 by permitting to be outstanding in your account No.
211703006L operated at Ivory Merchant Bank Limited, unsecured advances/loans/credit facilities amounting to
N2,853,189.33, without the prior approval in writing of the
Central Bank of Nigeria, and thereby committed an offence
contrary to section 20(2)(a) of the Banks and Other Financial Institutions Decree No. 25 of 1991 and punishable under section 46(a) of the same Decree and read together with
section 3(1)(c) of Decree No. 18 of 1994.
Count 7
That you, DR EDWIN UDEMEGBUNAM ONWUDIWE
and you JOE BILLY EKWUNIFE while being the Chairman and Managing Director/ Chief Executive respectively
of Ivory Merchant Bank Limited on or about 23rd August,
1994 at Lagos conspired together to engage in unlawful activity and corruptly enrich the first accused DR EDWIN
UDEMEGBUNAM ONWUDIWE by fraudulently converting the proceeds of a Crystal Bank of Africa Limited Bank
Certified Cheque No. 66114 issued in favour of Ivory Merchant Bank Limited in the sum of N16.56 million to the use
and benefit of the first accused, and thereby committed an
offence contrary to section 1(2)(d) of the Recovery of Public Property (Special Military Tribunals) Act Cap 389 punishable under section 13(1) of the said Act as amended by
the Recovery of Public Property (Special Military Tribunals) Amendment Decree No. 33 of 1991, and read together
with section 3(1)(d) of Decree No. 18 of 1994.
Count 8
That you, DR EDWIN UDEMEGBUNAM ONWUDIWE
while being the Chairman of Ivory Merchant Bank Limited
on or about 24th August, 1994 at Lagos did corruptly enrich
yourself and engaged in unlawful activity by converting the
proceeds of the said Bank Certified Cheque No. 661114 issued in favour of Ivory Merchant Bank Limited, to your
own use and benefit, and thereby committed an offence
punishable under section 13(1)(a) of the Recovery of Public
Property (Special Military Tribunals) Act Cap 389 as
amended by the Recovery of Public Property (Special Military Tribunals) (Amendment) Decree, 1991 read together
with section 3(1)(d) of Decree No. 18 of 1994.
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Count 9
That you, JOE BILLY EKWUNIFE while being the Managing Director of Ivory Merchant Bank Limited on or about
24th August, 1994 at Lagos did engage in unlawful activity b
and corruptly enriched the first accused DR EDWIN
UDEMEGBUNAM ONWUDIWE by causing the sum of
N16.56 million being proceeds of the said Bank Certified
Cheque No. 66114 issued in favour of Ivory Merchant Bank
Limited, to be unlawfully transferred and credited to the c
personal account of the first accused, that is, Account No.
211703006L at Ivory Merchant Bank Limited, and thereby
committed an offence punishable under section 13(1)(a) of
the Recovery of Public Property (Special Military Tribunals) Act Cap 389 as amended by the Recovery of Public d
Property (Special Military Tribunals) (Amendment) Decree
1991 and read together with section 3(1)(d) of Decree
No.18 of 1994”.

The first accused person pleaded not guilty to Counts 1, 3, 5, e
6, 7 and 8 while the second accused person also pleaded not
guilty to Counts 1, 2, 4, 7 and 9 of the charge. The Prosecution called eight witnesses in support of its case. Each of the
accused persons testified on his own behalf and called four f
witnesses each. The first accused person was the Chairman
while the second accused person was the Managing Director
and later Chairman of Ivory Merchant Bank Limited. A total
number of 159 exhibits were tendered by both the Prosecug
tion and the Defence.
The evidence led by the Prosecution is as follows:–
PW1
The PW1 is one Mrs Justina Nkechi Nwaogu. She is a Mas- h
ters Degree holder and an ex-Manager with Diamond Bank
Limited. Her evidence is as follows:She lives at No. 15, Nwakerandu Avenue, Aba in Abia
i
State. She is the Managing Director at the Liberal Investments Limited, No. 2, Milverton Avenue, Aba. Her Company is into consulting work and providing financial service,
amongst other things. She knows the accused persons. She
was introduced to the first accused person as the Chairman, j
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Ivory Merchant Bank Limited on a Sunday, the 15th August,
1994, in Aba. She was told that the first accused person
wanted to dispose of some foreign exchange on behalf of the
bank and that he was in Aba for the purpose. She was told
that he was at the Indafia Restaurant at No. 39, Milverton
Road, Aba. She went there, met him and he introduced himself to her as the Chairman of Ivory Merchant Bank and also
as a Senator in the Second Republic. That first accused person told her that they had a total of $1 million US Dollars
for sale but that they would sell in tranches or batches, and
further that he has the sum of $345,000 U.S. Dollars available hence he was in Aba. The $345,000 U.S. Dollars was in
an offshore account abroad. When she asked the first accused person why he wanted to sell the foreign exchange in
Aba, he told her that it was because they did not want any
publicity about it. She asked him what he would pay her as
her fees and he told her that it was N500,000. She told him
that the sum was not acceptable to her considering the fact
that they were sourcing funds cheaply. She told him to
charge N5 per dollar but he refused and they agreed on N3
per dollar. He told her that they needed the naira equivalent
in order to revitalise their bank. She could not find a single
buyer in Aba and she telephoned him. He requested her to
look for another buyer in Lagos but that she should be discreet about it. The first buyer she found was an Indian Company based in Lagos and was introduced to her by someone
else. The said company gave her a photocopied draft for
N1.1 million and asked her to present it to Ivory Merchant
Bank and upon confirmation of the foreign exchange in their
account abroad, then the company would release the original
draft. She took the photocopy of the draft to the first accused
person at the Ivory Merchant Bank Limited and handed it
over to him there.
The first accused person rejected it and stated that they
wanted cash or immediate payment but not a photocopy.
The second accused person then came in and the first accused person introduced her to him as “the lady from Aba”.
She retrieved the draft from him and went out to look for
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a
another buyer. She exchanged pleasantries with the second
accused person and they even exchanged complimentary
cards. The second accused person told her to deal with him
at the level of the Managing Director just as she was dealing
with the first accused at the level of the Chairman. She got
in touch with her link people and informed them of the rejection of the photocopied draft. In the office of the link
people, she was introduced to Partnership and PW2. She
informed PW2 of the availability of the sum of $345,000 US
Dollars in Ivory Merchant Bank Ltd. PW2 told her that their
Treasury had earlier on telephoned Ivory Merchant Bank
Ltd which confirmed the story. From there, PW2 telephoned
Victor Ogiemwoniyi, the Managing Director of Partnership
Investment Ltd and then requested her to accompany him to
Partnership. She did and was introduced to PW3 to whom
she repeated the story of the availability of $345,000 US
Dollars in Ivory Merchant Bank Ltd and attributed the
source of the story to the first accused person. She told them
to let her get in touch with Ivory so that they could reconfirm by themselves. Through their own telephone, they
got in touch with the first accused person on the line. She
spoke with the first accused person and told him that she had
got another buyer who wished to talk to him. PW2 spoke
with the first accused person and asked about the availability
of the money. The first accused person confirmed the availability of the money. Both PW2 and PW3 moved out to
confer together and then came in to say that they would pay
for the foreign exchange. Partnership then went to make out
a draft which took quite a long time to make. She telephoned
the first accused person about the slight delay. The first
accused person then asked her to hurry up because:-
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“(1) there were others who were trying to snatch the deal
(2) he did not want the Treasury boys to handle it as he wanted
i
to handle the transaction himself”.

Partnership Investment Ltd finally issued out the draft for
N16.56 million in the name of Ivory Merchant Bank Ltd at
the exchange rate of N40 per dollar. The naira equivalent of
j
$345,000 US Dollars was N16.56 million.
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Both PW1 and PW2 took the original copy of the draft to
Ivory Merchant Bank on 23rd August, 1994. There they
asked to see the first accused person and were ushered into
the Board room by the Secretary to the second accused person. There, she introduced PW2 to the first accused person
as the person whom he had spoken with earlier in the day.
At that stage, the second accused person was introduced by
the first accused to PW2. PW2 then brought the draft and the
Transfer Instructions and handed them over to the first accused person but before doing so, PW2 enquired from the
first accused person thus, “is the money still available”? The
first accused person replied and said, “yes”. PW2 then
handed over the draft and Transfer Instructions to the first
accused person. PW2 asked the first accused person if they
would wait and collect the Transfer Instructions. The first
accused person replied that it was late and asked PW2 to
come for it the following morning. As PW2 was leaving the
Board Room, PW1 asked the first accused person when she
would collect her fees. The first accused person also asked
her to come the following day. She then left with PW2. The
next day, PW1 went back and was actually paid the brokerage fees of N970,000 by Ivory Merchant Bank Ltd which
was not the amount agreed upon. She was entitled to be paid
the sum of N1,035,000. She complained about the shortfall
to the lady Treasury Officer who brought the draft and who
told her that the reduction was due to bank charges. The first
and second accused persons were not around on that day.
She sought to know from the first accused person why there
was a reduction but he did not appear to know but the second accused person informed her that it was due to bank
charges. To the best of her knowledge, PW2 did not collect
the Transfer Instructions on the said next day he was asked
to come for it and the proceeds of the said draft were never
refunded to Partnership Investments Ltd. When she came to
Ivory Merchant Bank on 24th August, 1994 at about 4pm,
she enquired from the lady Treasury Officer who brought
the draft of the telex message that was to be given to PW2,
but while second accused person was around there, she said
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a
that the first accused person was handling it. By Transfer
Instructions, she meant Ivory Merchant Bank’s Transfer
Instruction to their correspondent Bank abroad to transfer
from Ivory Merchant Bank’s Account with them the sum of
$345,000 US Dollars into the account name and number
which Partnership had given to Ivory Merchant Bank the
previous day. PW1 left for home and phoned Partnership to
enquire if the transaction had been effected but they informed them that they had wanted to get in touch with her
because the first accused informed them that Central Bank
officials were in the premises. They told her to reach the
first accused person in order to confirm. She did so. From
then on, PW1 came to Ivory Merchant Bank but it was one
story or the other. She was invited to an extra-ordinary
Board Meeting of Ivory Merchant Bank in Lagos, where she
was asked how the transaction came about. She narrated
how she met the first accused person and how Partnership
Investment Ltd came into it. The Board Members asked her
if she knew that the transaction being carried out by the first
accused person was done in his personal capacity. She
replied in the negative and said that the first accused person
did not tell her so. On one occasion, PW1 was invited to the
Central Bank and she narrated the same story to CBN officials. The previous reason given by the first accused person
for not effecting the transaction was that Central Bank officials were around. Later on, he told them that the money
would be available at Abuja and requested Partnership to
come to Abuja to collect the money in cash and in Dollars.
She did not go to Abuja but PW2 did and came after 3 days
without the money. To the best of her knowledge, the second accused person was aware of the transaction because the
first time she met the second accused person in his office on
22nd August, 1994 when she brought a photocopy of the
intended buyer’s draft, she was introduced to him as “the
lady from Aba” by the first accused person and that he was
there when she discussed with the first accused person that
she would look for another buyer and the second accused
requested her to deal with him at the Managing Director’s
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a
level just as she dealt with the first accused person at the
Chairman’s level. On the reduction of her fees, the second
accused person told her that it was due to bank charges and
b it was PW2 and herself who handed over the draft at the
Boardroom where the first accused person introduced PW2
to the second accused person. On the issue of the collection
of the US Dollars in cash from Abuja, the accused person
c has asked them to call the second accused person who told
them to wait that the first accused person had gone to collect
cash at Abuja.
Under cross-examination by Alozie for the first accused
d person. PW1 stated as follows. In general banking transaction, banking processes do not start and end with one officer
but went from one officer to another, and from table to table
until it was consummated but that in foreign transaction, it
e was not necessarily so. She knew that Ivory Merchant Bank
like every other bank, had a Foreign Exchange Department.
She also knew that the rates of foreign exchange transaction
were usually displayed on the wall in the bank. She did not
f know if Ivory Merchant Bank was authorised to sell foreign
exchange. The transaction was commenced on a Sunday at
Indiafia Restaurant where she was introduced to the first
accused person. She was fetched from the house to discuss
g with the first accused person on or about the 16th day of
August, 1994 by a person who was still alive. The first accused person introduced himself to her as the Chairman of
Ivory Merchant Bank and had not previously met him before
that day. The first accused person gave her his complimenh tary card on which he wrote the word, “Chairman” at the
back of it. She denied not telling the Police in her statement
that she met the first accused person in the office of the
second accused person. She stated that it was not true that
i she did not tell the Police that she did not have any transaction with the second accused.

j

She did not tell the Police that the first accused person was
alone when she handed over the draft to him. It was not
correct that the first accused person never told her that he
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was acting on behalf of the Ivory Merchant Bank or that it
was his private transaction. The first accused person told her
that he was in Aba and was avoiding publicity. It was correct that Ivory Merchant Bank had a branch at Aba but she
did not bother to go there to verify if the foreign exchange
transaction was genuine as she was there dealing with the
first accused person as the Head of Ivory Merchant Bank. It
was not correct that a bank which dealt in foreign exchange
and had its staff, did not need a broker like herself. She once
worked as a Manager with Diamond Bank and knew that
banking transactions were not kept secret from other staff
and nothing was personal there. She said that it was no
longer the practice that bank cheques issued in favour of a
third party could be issued in the name of the Issuing Bank
as this was stopped long ago and before 1994. The practice
was on in 1992 when she left the Diamond Bank. She did
not think that it was still the practice as the account number
differentiated it from the property of the Bank. The two
gentlemen introduced the first accused person to her, his son
and herself, were present when she met the first accused
person at Aba. The first accused person did not tell her that
the foreign exchange was not readily available and had to be
sourced. She would not know, if as the Chairman, the first
accused person had no office at Ivory Merchant Bank but he
had a telephone. She called him and spoke to him. In her
first statement, she mentioned one Kalu and one Chuks who
were involved in the transaction with Partnership. She
merely told the Police in her statement what they asked for.
She would be surprised if Ivory Merchant Bank confirmed
that the foreign exchange transaction was personal between
the first accused and Partnership. She would not know if her
commission was paid to her by the first accused person from
his personal account. She made her second statement to the
Police on 20th August, 1996 after the first accused person
had been arraigned before this Tribunal. She would not
know if her statement was made to suit the charge before
this Tribunal. She would not remember seeing the face of
the Learned Defence Counsel when she made the second

b

c

d

e

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE IV, LAGOS)

Edokpayi J
Federal Republic of Nigeria v. Onwudiwe

309

a

b

c

d

e

f

g

h

i

j

statement to the Police on 20th August, 1996. It was not
correct that she had a meeting with the Learned Prosecuting
Counsel before making the statement. She would not know
if the first accused person was a part-time or full-time
Chairman. When she first met him, the first accused person
came from Owerri and returned to Owerri. She did not go to
Owerri to meet him until after the contract has been consummated. When she was told that the transaction was not
Ivory Bank’s transaction, it had to do with credibility and
not private bank transaction. It was not correct that she came
to lie. After the discussion with the first accused person on a
Sunday, she sourced for buyers at Aba on Monday and
Tuesday and got to Lagos on Thursday and raised a photocopied draft from an Indian Company on Monday and when
it was rejected, she went to Partnership on a Tuesday and
Partnership raised a draft on the same Tuesday, 9 days after
she had discussed with the first accused person at Aba.
It was true that Partnership gave a written transfer instruction but she did not on her part. The two photo-copied
statements were admitted and marked exhibits “A” and
“A1” respectively and later the original copies were marked
exhibits “B” and “B1”. She had not come across a part-time
Chairman and did not know the difference between a parttime or full-time Chairman. She read Fine Arts and Management and worked for about 10 years in the bank. At the
Board and Management Meeting of Ivory Merchant Bank, to
which she was summoned, she was told that the transaction
was a private transaction.
Cross-examined by Sofunde, S.A.N. for second accused
person she stated as follows. A person who operated in a
Merchant Bank would not have a cheque book. It was true
that if such account holder wanted to make payment from
his account to a third party, he would do it by instructing the
Merchant Bank to make that payment. It was also true that
the Merchant Bank would then issue its own cheque in respect of that third party. At various times in 1994, foreign
exchange was a scarce commodity in Nigeria and demand
for it was usually higher in the months of September, October,
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November and December but that at the particular month in
question, demand was not higher. She would not know if at
the material time, the Central Bank would not permit a Bank
to sell its offshore foreign exchange except to another bank.
When PW2 and herself obtained a draft from the first accused person, none of them obtained a receipt. From her
knowledge as a former Bank Manager, the cheque itself
acted as a receipt. It was correct to say that if a lodgement
was to be made into an account at the commercial bank, a
teller would be completed notwithstanding that the account
holder has a cheque. If the cheque or draft was made out in a
third party’s name and was to be lodged into a Merchant
bank, you might request or require a receipt but if a cheque
came in the Merchant Bank’s name, you might or might not
have a receipt. All cross-cheques were like receipts and went
through clearing system but could not be cashed over the
counter. If a cheque was misplaced and you asked for it, it
would be identified from the clearing system. If a cheque
paid in by someone was credited to someone else’s account,
each bank had its own procedure. The person whose account
was credited or whose account was not credited, could come
into the bank when he saw his or her statement to find out
why that cheque was not credited to his or her account. She
could not remember if the first accused person endorsed
such a receipt. If a person gave a cheque to a bank where he
had funds to be credited to his account, that was not possible
with someone with no bank account but it was possible in a
foreign exchange transaction. In a foreign exchange transaction, there were no forms to be filled in an autonomous
market. She made exhibit “A1 dated 20th August, 1996 by
way of questions and answers and in her handwriting. It was
not a narration of facts. It was not possible to pin-point the
answers which related to particular questions. She was told
not to break them into paragraphs. She wrote the answers as
she was being asked. She dealt with two meetings in exhibit
“A1”, the first one in the second accused person’s office
when the photo-copy draft was rejected and the second
meeting when the draft from Partnership was given to the
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first accused person. She agreed that she mentioned the
second accused person’s name in the meeting which had to
do with the Indian. She also agreed that in the second meeting she did not mention the name of the second accused
person in connection with the Partnership draft. She read
out a passage in exhibit “A1” which dealt with another occasion when Partnership draft was handed over to the first
accused person and agreed that no reference was made to
the second accused person. She saw the passage on exhibit
“A1” where she queried the short payment of her commission and transfer Instruction and agreed that she did not
make any reference to the second accused person in that
passage. Apart from the areas shown to her by Counsel in
her statements, exhibit “A1”, she agreed that there was no
reference to the second accused person in the passages. It
was not true that she never met the second accused person
in his office. It was not true that the second accused person
was not present on the day that she handed the draft to the
first accused person in the Boardroom. It was not true
that she alone handed over the draft to the first accused
person as she was in the company of the PW2. It was not
correct that after she had handed over the draft alone, to the
first accused person, she went downstairs, took PW2 upstairs to meet the first accused person and confirmed that she
handed over the draft. It was also not correct that her commission was handed over to her by one Ani but by a lady. It
was not true that she did not ask the second accused person
the reason for the shortfall in her commission. She recollected attending a Board of Inquiry of Ivory Merchant Bank.
It was not true that she admitted that the transaction was a
personal one between the first accused person and Partnership. She recollected going to the Central Bank in connection with the transaction but was not sure if the first and
second accused persons were present. She remembered that
the second accused person was present but could not remember ever apologising to both accused persons and regretted making the statement she had made because she was
under pressure.
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Under re-examination from Asuquo, Learned Prosecuting
Counsel, she made reference to the accused person being
present when Partnership draft was handed to the first accused person at the second to the last line of exhibit “B” and b
at page 7, line 3. She made reference to the Transfer Instructions to the first accused.
PW2
PW2 is Ernest Omoruyi Edomioya. He lived at Okrekere
Alaja, off Lekki in Lagos State. He is now a trader. In August 1994, he worked with Partnership Investment Company
at No. 7 Ademola Street off Awolowo Road, Ikoyi, Lagos.
He was then the General Manager. He testified as follows:–
He knew the accused person. He knew the first accused
person as the Chairman of Ivory Merchant Bank while the
second accused person was the Managing Director. On August 22nd, 1994, Partnership was involved in transactions
with Ivory Merchant Bank. Partnership was supposed to
purchase $345,000 US Dollars from Ivory Merchant Bank.
On 22nd August, 1994, one Chuks and Kalu called him on
the phone and told him that Ivory Merchant Bank would be
offering $345,000 US Dollars for sale and that PW1 was
then the broker. He insisted on talking to PW1. After he had
confirmed from PW1, she (PW1) came to his office where
he introduced her to PW3. He told PW1 that he would like
to confirm from the first accused person. PW1 called the
first accused person on phone and he spoke with him and he
confirmed to him that the sum of $345,000 US Dollars were
available for sale at the Ivory Merchant Bank. He left the
PW3’s office and called Ivory Merchant Bank Treasury
Department and spoke to one Mr Okey who also confirmed
to him that the funds were available at Ivory Merchant
Bank. As a result of this confirmation, PW3 instructed Crystal Bank to issue a draft for N16.56 million in favour of
Ivory Merchant Bank. The draft was made out in the name
of Ivory Merchant Bank because they were buying the
funds from Ivory Merchant Bank. It was crossed and
marked, “Account Payee only” “Not Negotiable” because the
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transaction was between Partnership and Ivory Merchant
Bank and because they wanted Ivory Merchant Bank to be
credited with the money. The said draft was admitted as
exhibit “C”. PW1 and himself took exhibit “C” to the Ivory
Merchant Bank. They met the first accused person in the
Boardroom. The second accused person came in. PW1 introduced him to the first accused person. He asked the first
and second accused persons if the $345,000 US Dollars
were still available for sale. He gave them exhibit “C” together with instructions as to where the money was to be
transferred. They confirmed that the sum of $345,000 US
Dollars was still available. He then handed over the draft,
exhibit “C” to the first accused person. The Transfer Instruction was admitted as exhibit “D”. He met the two accused
persons for the first time on the day he handed over exhibit
“D” to the first accused person. After handing over exhibit
“C” to the first accused person, he obtained no receipt from
him as a draft was a receipt on its own and secondly, because he was dealing with the first accused person as the
Chairman of the Bank and so felt that their credibility was
enough. Prior to that day, Partnership had no previous dealing with the accused persons. He was supposed to collect a
telex copy from them as to where the money was transferred
but he obtained none as the first accused person told him it
was too late on that day to obtain one and as the time was
about 4.30 p.m. and because Central Bank Officials were
busy with officials of Ivory Merchant Bank. He went back to
inform PW3 and both of them went to Ivory Merchant Bank
next morning. They went to the office of the second accused
person who was then with the first accused person. The
second accused person promised them that by the next
Tuesday, the funds would have been transferred to Partnership account and that he should come to collect the telex
copy. He did but could not get a telex copy. The second
accused person gave excuses that their officials were still
busy with Central Bank officials. At that stage, PW3, travelled to South Africa to attend a seminar. They never got a
telex copy eventually as the accused persons never effected
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the transfer of $345,000 US Dollars and not also return the
sum of N16.56 million to them. He recalled that the first
meeting was when he and PW3 went to see the first and
second accused persons at the Ivory Merchant Bank. The b
second meeting was after PW3 had returned from South
Africa and asked if the money had been refunded and he
said No. They both went to Ivory Merchant Bank on 5th
September, 1994. They also had a meeting at the residence c
of one Chief Amobi, DW4 to the second accused person in
Ikoyi. Chief Amobi was a Counsel representing the first
accused person in October, 1994. At the meeting arranged
by the second accused person, PW1, first and second ac- d
cused persons and himself were present. There, they tried to
explain why the $345,000 were not transferred and that they
were making arrangements for the refund of the N16.56
million together with interest.
e
Under cross-examination by Alozie, he stated thus:- It
would be correct to say that he handled the transaction on
behalf of Partnership Investment Co Ltd. He spoke with the
first accused on 23/8/94. He did not know that the first acf
cused person was a non-Executive Chairman of Ivory Merchant Bank and would not know if Executive Chairmen
were on part-time. After contacting the first accused person
about the transaction and was satisfied, he still went ahead to
contact and confirm from one Mr Okey because he did not g
want PW1 to know that he needed to have a double assurance as she was a broker entitled to a commission at the end
of the day, moreso, as he was meeting her for the first time.
The first accused person did not request that the draft, ex- h
hibit “C” be written in the names of Ivory Merchant Bank
but they did so because they were dealing with Ivory Merchant Bank. It was true that Partnership Investment Company had no account with Ivory Merchant Bank and it was
i
the first transaction Partnership ever had with Ivory Merchant Bank. After speaking to Mr Okey, a dealer in the
Treasury Department, it was no longer necessary to confirm
the transaction from the second accused person. He did not
know Okey full names. He got to know Okey’s names and j
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telephone number from the Telephone Directory of Banks
and Treasury Departments. The staff of Ivory Merchant
Bank were paraded to enable them to identify Okey. They
did and he came to the office of the second accused person
to say that he spoke with him. He could not remember when.
Mr Okey’s name was listed as one of the foreign exchange
dealers in the Banks Directory and that was how he knew
Okey’s names. In addition, Mr Chuks gave him Mr Okey’s
names. No position was ascribed to Okey in the Directory as
he was simply listed as a dealer. He knew the functions of
dealers in foreign exchange as the accredited dealers for the
respective banks. The first accused person told him that he
would lose the transaction if he did not deal with him hence
he did not deal with accredited dealers. There was no document showing that the first accused person received exhibit
“D” from Partnership. He was aware that PW3 wrote series
of petitions to several organisations including the Board of
Directors of Ivory Merchant Bank, the Central Bank of
Nigeria and the NDIC on behalf of Partnership Investment
Ltd. He tendered exhibit “E” as one of such letters written to
Board of Ivory Merchant Bank. He first met with the first
accused person at the Boardroom of Ivory Merchant Bank
and again on the second day, 24th August, 1994. He went
with PW3. The second accused person told them that the
money was being expected on behalf of the first accused
person which postulated that it was the first accused person
that owned the $345,000 US Dollars which was expected to
pass through Ivory Merchant Bank. On 17th March, 1995,
Partnership Investment wrote a letter, exhibit “F” to the
Director of Banking Supervision of the Central Bank of
Nigeria. The first accused gave them exhibit “G” as an acknowledgment that he received the sum of N16.56 million
from them. After the meeting in Chief Amobi’s house (DW4
to second accused), the first accused made a number of
proposals to Partnership Investment which were not honoured by him. One of such proposals was exhibit “H”. The
first accused was suretyed by his younger brother, one MacHarrison Onwudiwe, (DW2 to the first accused person). In
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exhibit “H”, Chief Amobi wrote on behalf of the first accused person. He went to Owerri and Abuja with the intention of collecting the money from the first accused person.
He went to the Lagos High Court to sue the first accused b
person and Ivory Merchant Bank for the recovery of N21
million as contained in exhibit “H”. The Suit Number was
LD/4776/94. Their Counsel was one Wole Iyamu and it was
c
he who filed the suit on behalf of his company.
The Writ of Summons filed on 24th October, 1994 was
admitted as exhibit “J” while the statement of claim was
admitted as exhibit “J1”. At the Lagos High Court, Partnership obtained an injunction against the first accused in respect of the N16.56 million. The motion on Notice filed to
that effect of 24th October, 1994 was admitted as exhibit
“K”. He saw exhibit “K” and the affidavit attached to it. On
19th October, 1994, the first accused person issued a cheque
of N21 million from Crystal Bank of Nigeria as stated in
Chief Amobi’s letter, exhibit “H” but it was a dud cheque.
The cheque was presented for payment but returned unpaid.
He would have been satisfied and there would have been
no trouble if that cheque had gone through. It was not correct that he did not present the cheque for payment. Apart
from the civil suit at the Lagos High Court, the matter
was also reported at the Fraud Unit of the F.I.I.B. Ikoyi –
Lagos. The dud cheque had not been issued at the time a
report was made to the Police. The report was not based on
the offences of 419 and stealing. He did not ask the Police
to declare the first accused person a wanted person. He got
to know that the Police did so when the first accused person
jumped bail and he was called upon. The first accused
person was charged to the Igbosere Magistrate’s Court by
virtue of the said report. The photocopy of the Crystal Bank
of Nigeria Ltd cheque dated 19th October, 1994 4 was admitted as exhibit “L”. Exhibit “L” was issued by the first
accused person but not by Ivory Merchant Bank. He attended several meetings with the first accused person and his
Counsel as well as the second accused person. The first two
were held at Ivory Merchant Bank. There was a meeting on
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5th September, 1994 and that was the day the first accused
issued a receipt, exhibit “G”. Two other meetings were held
on 24th October, 1995 and 2nd November, 1995. The first
meeting was chairmaned by Mrs Umar but she did not chair
any of the second and third meetings. She was not in any of
the three meetings. After the Lagos High Court judgment,
Mrs Umar, an Executive Director of Ivory Merchant Bank
chaired a meeting. The first accused person did not appeal at
the Lagos High Court but his Counsel did. He did not know
if the first accused person admitted at the Lagos High Court
that he owed Partnership N16.56 million. On 26th September, 1994, the first accused person wrote a letter to Partnership pleading for time within which to pay. The letter was
not tendered. The foreign exchange was to have been used in
purchasing goods from abroad. It was PW3 who told him
that the second accused person told him that he had arranged
for a meeting in Chief Amobi’s home and furnished the
address. PW3 and himself went there. There first accused
person confirmed to him that Ivory Merchant Bank had the
sum of $345,000 US Dollars for sale. He was not aware if
PW1 was paid her commission on the instruction of the first
accused person and not by Ivory Merchant Bank. He was
never told at any time that the transaction was carried out by
the first accused person in his personal capacity. It was not
the first time that Partnership was sourcing for funds. It was
not correct that in all foreign transactions the staff of the
Treasury Department of that bank would normally handle
the transaction. He knew as a fact that banks usually made
profits from foreign exchange transactions and that was why
the foreign exchange transactions in banks were usually
recorded to show at what rate they were bought and sold and
the profits made. He was not at the meeting of the Board of
Directors and Management of Ivory Merchant Bank where
the conclusion was reached to the effect that the foreign
exchange was not that of the bank but that of the first accused person, simpliciter. Ivory Merchant Bank went on
appeal and lost. He was not aware if the appeal was still
pending. He did not tell the Police that he handed over the
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transfer Instructions to the first accused person because the
Police did not ask him. He was not downstairs when PW1
delivered the exhibit “C” to the first accused person as he
accompanied her upstairs to the Boardroom. As a result of
the order of the Lagos High Court, the sum of N16.56 million had been refunded to Partnership Investment Limited
but the interests had not been paid in view of the meeting
held in Chief Amobi’s residence.
Cross-examined by Sofunde for second accused Person.
He made statement on the basis of questions and answers
which were recorded. He made a statement to the Police in
respect of the instant case on 5th February, 1995. It was not
true that the statement did not contain questions and answers
but only a narration of facts. The statement was admitted as
exhibit “M”. He wrote exhibit “M” by himself. He could not
remember if a motion for judgment was filed on behalf of
Partnership at the Lagos High Court but his Counsel told
him that judgment was delivered in their favour. He could
not identify a copy of the said judgment. He never saw any
but he was sure PW3 did. When he presented exhibits “C”
and “D” to the first accused person, he asked him if the
money was still available, and he answered, “yes”. No identification parade was conducted to identify the person who
spoke to him but he was in the office of the second accused
person when Mr Okey came in and identified himself as the
one who spoke. The second accused person called Mr Okey
into his office and who admitted that he spoke and that it
was his usual practice. It was not true that when he first met
the second accused person on 16th September, 1994, he was
with PW3.
The letter of 5th September, 1994 was written by the first
accused person in the office of the second accused person.
He requested the second accused person to sign to it but he
declined to do hence the first accused person requested his
younger brother, DW2 to the first accused person, to witness
it. It was in the second accused person’s office that exhibit
“G” was given out. He met the first accused person on 23rd
August, 1994 and both he and PW3 met the first accused
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person on 24th August, 1994. On 16th September, 1994, the
PW3 did not meet the second accused person to seek his
assistance to make Ivory Merchant Bank liable. It was not
true that because the second accused person refused to cooperate that was why PW3 sought to implicate him. He
knew nobody called Victor Analo at the Ivory Merchant
Bank. On 24th October, 1995, he attended a meeting along
with PW3 and second accused person at the Ivory Merchant
Bank presided over by Mrs Umar. PW3 spoke on that occasion on behalf of Partnership. Minutes were taken but not
accepted when read at a subsequent occasion. He was given
a copy. The subject-matter at that meeting was the issue
before this Tribunal. If he saw a copy he could not identify it
because when the minutes were read at a subsequent meeting, the first accused person rejected it. He could not remember if at the meeting of 24th October, 1995, PW3
informed the Board of Directors that the foreign transaction
was the personal transaction between Partnership Investment
Co Limited and the first accused person and that the first
accused person used Ivory Merchant Bank as a channel. He
could remember that PW3 said that he caused only the first
accused person to be written. Apart from the meeting of 24th
October, 1995, he attended another meeting with the Board
of Ivory Merchant Bank. PW3 was present. The second
accused person was present briefly and then left. Mrs Umar,
an Executive Director was present briefly. He knew nobody
called Prince Emeka. Representatives of Ivory Merchant
Bank were present. The first accused person’s Solicitor
whom he could not remember was present, not the present
Counsel for the first accused person. He could not remember
if the second meeting took place in 1995. It was at the meeting of that 24th May, 1996 that the minutes of 24th October,
1995 were circulated but not accepted. At that meeting, the
minutes of 24th October, 1995 were being read out when the
first accused person got up and rejected the minutes. Some
of the things the first accused person said, did not include an
account of the incident relating to N16.56 million. The first
accused person pleaded in the minutes of 24th October,
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1995 that both himself and the Ivory Merchant Bank were
making preparation or moves to pay them the money. He
could not remember that the first accused person accepted
that the N16.55 million was his personal transaction and not
on behalf of Ivory Merchant Bank. He could not remember
if the first accused person said that he did not intend to defraud Partnership Investment Co Limited. He could not
remember if the first accused person ever made any representation that he was not representing the Ivory Merchant
Bank. The first accused person did not plead with Partnership Co Limited to refund the money within two weeks. All
he said was that both himself and Ivory Merchant Bank
would repay the money within a reasonable time. He could
not remember if Mrs Umar pleaded that the first accused
person should be given two weeks within which to pay back.
He could not remember if PW3 accepted the period of two
weeks. Exhibit “H” was written as a result of the meeting
held in Chief Amobi’s house. He did not hear the second
accused person say that there was going to be a meeting. In
Chief Amobi’s house, the second accused person represented Ivory Merchant Bank and brought out a dud cheque
for N21 million, exhibit “L”. At the time exhibit “J” was
filed on 24th October, 1994, exhibit “L” had been dishonoured. The letter forwarding exhibit “L” was admitted as
exhibit “N”. He could not lay hands on the Directory as he
had left Partnership in December, 1995 and so could not
produce it in the Tribunal. He was able to have access to
exhibit “D”, the transfer instructions from the Secretary to
PW3 as there was a file dealing with Ivory Merchant Bank
at Partnership Investment Co Limited.
Under re-examination by Asuquo he stated thus:–
It was Ivory Merchant Bank which refunded the N16.56
million upon a judgment given in favour of Partnership
Investment Limited at the Lagos High Court based on exhibit “J”. Exhibit “N” contained a handwritten portion
as a postscript to the effect that the last paragraph was not
acceptable to all parties and should not form part of the
document.
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PW3 is Victor Omoruyi Ogiemwonyi. He lived at No.37,
Ademola Street, Ikoyi, Lagos. He is the Managing Director
of Partnership Investment Co Ltd. On 22nd August, 1994,
he was informed by PW2 that Ivory Merchant Bank had
$345,000 Dollars for sale. He requested him to make enquires. In the morning of 23rd August, 1994, PW2 came to
his office and told him that he had already discussed with
PW1 who was brokering the sale and had invited her to their
office. PW2 told him that he had spoken on the phone with
one Okey of the Treasury Department of Ivory Merchant
Bank who confirmed the availability of the funds and had
also spoken with the first accused on the phone. They therefore requested one Commercial Bank for exhibit “C”. He
asked PW2 to accompany PW1 to Ivory Merchant Bank and
deliver exhibit “C” and obtain a telex copy of the transfer
evidence of Ivory Merchant Bank’s instructions to its correspondent Bank to credit Partnership. PW2 took the transfer
instructions, exhibit “D” to Ivory Merchant Bank. PW2
returned at about 5.00 p.m. later in the day without the telex
copy. PW2 told him that the first accused person had said
that it was too late in the day to obtain it. The next day, PW2
and PW3 went to Ivory Merchant Bank to see the second
accused person whom PW3 had previously known. They
saw him in his office and the first accused person was already seated then. The second accused person introduced the
first accused as the Chairman of Ivory Merchant Bank. The
first accused person told them that the money being expected was coming into the bank and would be paid to them
as soon as the CBN and NDIC officials in the bank premises
left. The second accused person told them that the money
being expected was on behalf of the first accused person and
that the bank had receipt for it. PW3 interpreted that to
mean that the first accused person was personally handling
the transfer. The reason he so inferred was because PW1
had called the Bank on phone from his office and spoken to
someone he presumed to be the first accused person. PW1
later told him that they needed to act fast. He dealt with the
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first and second accused persons as the Chairman and Managing Director of Ivory Merchant Bank respectively. When
he was angry, the second accused person assured him that
they would get the money on the following day and told
them that the cheque has to go for clearance as it was
brought the previous day. He believed the assurance. He told
the second accused person in the presence of the first accused that he would be going abroad and requested PW2 to
collect the telex copy. He returned from South Africa and
resumed duty on 5th September, 1994. He discovered that
the telex copy has not been collected and the transfer was
not made. He visited the office of the second accused person
and met him and the first accused person. He became agitated because the rate of foreign exchange had gone up by
N15 to N20. The accused persons again pleaded with him to
give them sometime. The first accused person then volunteered to give him a receipt, exhibit “G” which was meant to
be an assurance and a guarantee. The first accused person
promised to pay interest if they did not get the money by the
next designated date. No money was forthcoming by the end
of September. Exhibit “G” was typed and signed by the first
accused person and so he thought that it was official. In
exhibit “G”, the goods referred to therein were the $345,000
US Dollars. The goods were the foreign exchange and were
not delivered. On being given exhibit “G” and pacified,
PW3 left but before leaving, the second accused person
informed them that the N16.56 million had been disbursed.
He then accused the first accused person of abuse of office
and requested the second accused person to sign exhibit “G”
as a witness but he declined to do so on the ground that if he
could not believe him as a friend, then there was nothing he
could do. At that stage, the brother of the first accused person and who looked very much like him (DW2 to the first
accused person) was called and he signed exhibit “G” as a
witness. On 14th September, 1994, the next date promised
by the accused persons, the foreign exchange was not delivered and their naira was not returned. The first accused person arranged a meeting outside the bank in Chief Amobi’s
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house (DW4 to second accused person), called him and gave
him that address. At the meeting the first and second accused persons, PW1, PW2, Chief Amobi and himself were
present. When on 14th September, 1994, nothing was paid
to them by the first and second accused persons, the PW2
and himself went to Ivory Merchant Bank to see the second
accused person and met the first accused person there. The
first accused person wrote out a Crystal Bank of Africa
cheque for N21 million, exhibit “L” which he (PW3) presented for payment but was returned unpaid. The endorsement on it read, “Re present” and made by Crystal Bank.
When exhibit “L” was dishonoured, he went back to the first
accused person who assured him that the cheque would be
paid and wrote a letter of further assurance, exhibit “N” and
below it was postscript, at that last paragraph and was not
acceptable to all the parties. He did not receive value for
money on 24th October, 1995 as stated exhibit “N”. In exhibit “N”, the goods again referred to were the $345,000.
The meeting in Chief Amobi’s house was presided by Chief
Amobi who was a Solicitor to the first accused person and
who assured them and asked for time to enable the accused
person pay them N10 million in the first instance and pay
the balance at the end of five weeks. The promises were not
honoured. He then reported the matter to the Central Bank,
the NDIC and the Board of Ivory Merchant Bank. He then
took the matter to the Lagos High Court and filed Court
processes, exhibits “J” and “J1”. The case was decided in
their favour. Exhibit “O” is a copy of the judgment and he
then took steps to enforce the judgment by Writ of fifa on
the property of Ivory Merchant Bank which then paid Partnership N16.56 million.
Cross-examined by Alozie: PW3 stated thus:–

i

j

At the initial stage, the transaction was handled personally
by both PW1 and PW2 until 23rd August, 1994. Until 24th
August, 1994, he never met or had any discussions with the
first and second accused persons. On 24th August, 1994, the
second accused person told him that the money expected
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was on behalf of the first accused. He was not present when
exhibit “C” was delivered to the first accused person. Exhibit “E” was the petition he wrote to the Board of Ivory
Merchant Bank while he wrote exhibit “F” to the Banking
Supervision Department of Central Bank of Nigeria. It was
true as stated in paragraph 5 of exhibit “F” and paragraph 2,
page 2 of exhibit “E” that he caused the first accused person
to issue him with the receipt exhibit “G”. In exhibit “G”, the
column marked “Re present” was not signed and did not
bear the stamp of the bank. If a cheque was marked “Re
present”, it meant that there was no money in that account to
meet the cheque. A cheque was referred to Drawer in similar
circumstances except that in the case of “Re present”, it was
quite a way of informing a customer that there were not
enough funds in his account. If a customer paid in a cheque
into his account and the cheque had not yet been cleared, the
amount would not be credited to his account until the cheque
was cleared. He could not remember telling the Police that
exhibit “L” for N21 million bounced. He did not tell the
Police in his statement that he deposited the transfer instructions, exhibit “D” with the first accused person or that he
gave it to anybody. In exhibits “E” and “F”, the petition to
CBN and NDIC, he said nothing about transfer instructions.
He lodged exhibit “L” made on 19/10/94 into the bank on
19th October, 1994 and was returned unpaid on 19th October, 1994 as having bounced. He could not find the lodgement slip. Exhibit “L” was a crossed cheque. He did not
write the word, “Re present” on exhibit “L”. It was correct
to say that there was a Directory containing the names of
banks, their staff and designation and telephone numbers
and published by the Money Market Association as each
copy was revised every year. He did not know when it was
first published but he had that of 1994. It was the same thing
as the Directory of Dealers. The case at the Lagos High
Court was filed by his Counsel, Wole Iyamu, Esq.They filed
a motion for judgment as nobody gave evidence in that case.
He deposed to the affidavit in support of the motion and in
paragraph 11 of the depositions, he averred that he
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a
was purchasing goods and by that he meant foreign exchange. Certified True Copies of the summons for judgment
and the affidavit were admitted as exhibit “P”. It was true
b that he filed a motion for judgment against the first accused
person only in October, 1994 who was the second defendant,
based on admission and reported a case at Milverton Police
Station, Ikoyi. The first accused person was arrested because
c he jumped bail. Ivory Merchant Bank appealed against the
Lagos High Court judgment and the appeal was still pending. The motion for judgment filed against the first accused
person only and who was the second defendant in the matter
d was based on his admission. Certified True Copies of motion and affidavit filed on 30th November, 1994 were admitted as exhibit “P1”.
The defence of Ivory Merchant Bank to the action was that
e the transaction was a personal one between the first accused
person and Partnership Investment Co Ltd. In the two civil
cases, the second accused person was never joined as a defendant. He received a letter from CBN, exhibit “R” after
investigating his petition. He had the Banks directory with
f
him and tendered it as exhibit “Q”. The staff of Ivory Merchant Bank were listed at page 75. The names of the accused
persons did not appear at page 75 but the names of the
Treasury staff and dealers appeared at page 75. The teleg phone number of the Chairman of Ivory Merchant Bank was
not also stated at page 75. The names of the naira dealers in
the Department were Charles Ajukwu, Silver Ashimolu,
Helen Onyebugor, Carol Alex Uzomah and Segun Tella.
h The Forex dealers were listed as Charles Ajukwu, Robert
Ajinmah and Dele Jemibewon. These were not the only staff
of Ivory Merchant Bank listed. Page 75 showed the names
of A. Chijioke. Mbagwu was listed Managing Director/Chief
Executive. The telephone number of the Managing Director
i
was not given but the numbers of Ivory Merchant Bank were
listed. He knew that Banks were authorised to source for
foreign exchange and one of the ways the Banks sourced for
funds was to go for bidding. At paragraph 11 of exhibit “P”,
j he frowned at the accused persons diverting his money to
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foreign exchange biddings and high risk currency speculation. He would not know if a non-executive Chairman did
not get involve with the day-to-day running of the Bank. The
NDIC reported the matter to the Police. During the meeting b
of 2nd November, 1995, the minutes of the first meeting of
24th October, 1995 were circulated but rejected by the first
accused person and everybody there including Mrs Umar
because the minutes were forged after it had been read. The c
minutes of 24th October, 1995 were admitted as exhibit “S”.
It was not true that after he discovered that the first accused
person had been duped that he decided to convert the transaction to a banking transaction.
d
Cross-examined by Sofunde, S.A.N.
The receipt, exhibit “G” was issued to him by the first accused person on his return from South Africa on 5/9/95.
There was no discussion about the inclusion of interests but
that took place on his return from South Africa. The word
“goods” in exhibit “G” meant $345,000 Dollars that he was
purchasing from the Bank. “Goods”, could be described as
banking parlance for money and in exhibit “G”, the goods
referred to therein were to be delivered at a designated account abroad. Sometimes, he referred to money as “goods”
in his banking transaction. The word “goods” surfaced for
the first time in exhibit “G” issued by the first accused person and he coined the word. He saw exhibit “P” which was
the summons for judgment at the Lagos High Court. The
affidavit in support was deposed to by him. He saw paragraphs of the affidavit. At the time of the occurrence of the
event referred to in paragraphs of the said affidavit, exhibit
“G” had not been issued. The phrase used to describe the
contract in paragraph 4 was “certain goods”. He did not use
the word goods to describe the funds in paragraphs 8, 11, 12
and 13 of the affidavit. In paragraph 6, he talked about a
transaction to purchase foreign currency. He was shown the
affidavit in support of the motion for injunction, exhibit “K”
where in paragraphs 3, 6 and 7, he described the subject
matter of the transaction as “goods”. The transfer instructions,
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a
exhibit “D” was never tendered in court in support of the
case at the Lagos High Court or any of the applications in
that case. Exhibit “D” was asked to be produced in this
b Tribunal by the Prosecuting Counsel. He saw exhibit “H”
written by Amobi. He did not reply to it as he wanted the
first 10 days as requested in exhibit “H” to elapse before
filing the action. It was true that the first accused called the
c meeting but the second accused person furnished the address
of the venue of the meeting. He knew one Chris Analo as
one of the Directors of Ivory Merchant Bank but he did not
know if he headed any committee. The Board of Ivory Merd chant Bank met and appointed one Bello who together with
Major General Jemibewon as Directors of Ivory Merchant
Bank spoke to him after a meting of the Board. He never
appeared before any committee headed by Chris Analo. He
did not tell Analo Committee that he had to resort to other
e means of recovering his money because the first accused did
not pay back.
At the meeting of 24th October, 1995, the first accused
person was present but the second accused left after a brief
f
stay. He signed exhibits “E” and “F” as well as the affidavits
in exhibits “P”, “P1” and “K”. He signed exhibit “D” in a
shortened form. He signed his signature on a piece of a
paper in open Tribunal and was admitted as exhibit “D1” by
g the Tribunal. He knew a lawyer by name Augustine B. Edet
in the Law Firm of Guobadia and Guobadia. It was true that
he instructed them to sue the New Nigeria Bank sometime in
1994. That was also in respect of foreign exchange which he
h paid for but was not fully supplied. The transaction of 1994
took place before the transaction which led to this case. He
filed court processes, Writ of Summons and a statement on
his behalf against the New Nigeria Bank. He would not be
able to identify them if seen as he had never seen them. He
i
did not know the suit number. He knew one Mr S.A. Madejemu, a Company Secretary to the New Nigeria Bank and
Mr Madejemu sued Partnership Investment Limited and
himself in 1996 but not in connection with the matter bej tween Partnership Investment Limited and New Nigeria
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Bank. He was sued because the Police wrongfully arrested
Mr Madejemu in place of the Bank Manager as the Police
believed Mr Madejemu was obstructing their investigation.
Mr Odili represented Mr Madejemu while he would not
remember the names of the Counsel for the New Nigeria
Bank. He was not sure that the NDIC had said officially that
Partnership Investment Limited was in the habit of illegally
purchasing foreign exchange privately and then turn around
and fraudulently couch a transaction to look like a bank
transaction. He was not aware that Partnership was under
investigation by the NDIC. The agreement which led to the
suit between Partnership and New Nigeria Bank was in
December, 1993. At the time the transaction between Partnership Investment and Ivory Merchant Bank took place,
Partnership had not recovered the full amount contracted for
$200,000 US Dollars only as it had received only $50,000
Dollars. The Management of the New Nigeria Bank had
agreed to return the balance but did not do so before the
Board was sacked and taken over by NDIC. The NDIC as
Manager of New Nigeria Bank sought to challenge the decision of the former management of the New Nigeria Bank to
pay. As at May, 1994, the Police had not been involved in
the New Nigeria Bank at his instance. He reported the matter
to the Police after the appeal to him to withdraw the case by
the NDIC Management of the New Nigeria Bank. He then
wrote a letter to them agreeing to withdraw the case from
court and to a settlement. The NDIC Management said they
had no power to do anything, but sought the advice of the
NDIC. He saw it as foot dragging and reported the matter to
the Presidential Task Force on Trade Malpractices. He did
not know anybody called Dr Ben Aisueni and Bolaji. He
knew one Mr Adenore. He was a Manager in New Nigeria
Bank. He also knew one Mr Akhigbe as a Manager in the
New Nigeria Bank. Both Messrs Adenore and Akhigbe were
arrested around May, 1994 as a result of the Report made to
the Police by Mr Adenore before the action was filed by
Partnership against New Nigeria Bank. At the time of their
arrest, the relationship between Partnership and New Nigeria
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Bank had degenerated into a dispute. It was not correct that
he saw the second accused person for the first time on the
16th of September, 1994 or told him on that day that he
b recognised him from his days at the Nigeria-American Merchant Bank Limited.
Re-examined by Asuquo
c

He did not refer to Transfer Instruction, exhibit “D” in exhibits “E” and F” because he did not consider it material and
for the same reason he signed exhibit “D” with his short
signature.

d
PW4
He is John Ahaero Azumairo. He lived at No. 15, Onadeko
Street, Lawanson, Surulere, Lagos. He worked with Ivory
e Merchant Bank as an Assistant Manager in the Corporate
Services Division. As at August, 1994, he was an Assistant
Manager with the International Operations Department. His
schedule of duties at the time were the processing of Form
f “M”, Letters of Credit, processing of Form “A”, Business
Travel Allowances, Basic Travel Allowances, bill for collection and Form “M: not valid for foreign exchange. He knew
the second accused person. The second accused person was
g the Managing Director of Ivory Merchant Bank in August,
1994. He knew of the Partnership draft of N16.56 million
and was connected with only aspect of the withdrawal of
cash from Crystal Bank, Victoria Island, Lagos. He did not
see exhibit “C” but withdrew cash from it.
h
The second accused person told him that the first accused
wanted him to go to the Crystal Bank to cash some cheques.
On 24th August, 1994, he went to Crystal bank to cash 2
cheques. One was for N2 million and the other was for N7.5
i
million. The cheque for N2 million was admitted as exhibit
“T” while that for N7.5 million was admitted as exhibit
“T1”. Exhibit “T” was signed by signatories “B” and “A” of
the Ivory Merchant Bank. The signatories “B” were Mr
j Iyanda who signed on top right side of the cheque and the
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one below at the right hand side was by Mr Omijeh, DW1 to
first accused. Signatories “A” and “B” were forms of categories at the level of categories in the bank. Mr Iyanda
signed exhibit “T2” in signatory “B” and the second accused
person as “A” signatory. He accompanied the first accused
to the Crystal Bank to present exhibits “T” and “T1”. Both
of them went to the Accounts Officer’s office, who endorsed
the cheques and came to the cash area with him to instruct
the cash officer to attend to him. The first accused person
left and he then stayed with the cash officer downstairs in
the cash area. The cash was put together, arranged, counted
and packed in a bag and loaded in a car. The first accused
person and himself drove to Ivory Merchant Bank. The
amount loaded into the car was N9.5 million. He alighted at
the office and the first accused drove off in the car with N9.5
million in it. He then went to inform the second accused
person. His Department was not in charge of receiving drafts
from customers and did not in fact receive the draft of
N16.56 million. He later saw a letter in the bank relating to
the N16.56 million and which letter related to the amounts
he went to cash at the Crystal Bank with the first accused
person. The letter was addressed to the first accused person
and admitted as exhibit “T2”. The Ivory Merchant Bank
stamp on exhibit “T2” was dated 23/8/94 evidencing its
receipt by the second accused person. Exhibit “T2” was not
addressed to the second accused person in his personal capacity but in his capacity as the Managing Director of Ivory
Merchant Bank. He did not know who made the endorsements on exhibit “T2”. Paragraph 1 in exhibit “T2” related
to the withdrawal of N7.5 million while paragraph 3 in exhibit “T2” related to the withdrawal of N2 million. It was
based on the instructions in paragraphs 1 and 3 of exhibit
“T2” that the sum of N7.5 million and N2 million were
withdrawn. It was not the usual practice in Ivory Merchant
Bank for the second accused person to instruct him to withdraw such large sums of money. According to his records in
his Department, Ivory Merchant Bank did not have the sum
of $345,000 in the bank as at the 23rd August, 1994. The
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record that would disclose what the Ivory Merchant Bank
had as foreign exchange at any given time was the Statement
of Account of Ivory Merchant Bank with its correspondent
b bank overseas. A copy of the Statement of Account of Ivory
Merchant Bank in foreign exchange with its correspondent
bank overseas was admitted as exhibit “U”. In exhibit “U”,
the balance position of the account of Ivory Merchant Bank
c with the correspondent Bank overseas was $98,997.61.
Cross-examined by Alozie
d

e
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h
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The first accused person was a full time Chairman and also
the Chairman of the Board of Directors of Ivory Merchant
Bank. He would not know if the Directors of Ivory Merchant
Bank were involved in the day-to-day running of the bank.
The first accused person came to work occasionally as he
had no office in Ivory Merchant Bank. He saw the names of
the first accused person on a letter headed paper, Betnando
Investment Company as its Chairman. In the course of his
duty at the bank, he attended to Betnando on official transaction, like any other customer. He had only official relationship with the first accused person but no personal or private
relationship. It would be official for the first accused to
request any member of staff of Ivory Merchant Bank to
accompany him to the bank. The first accused person drove
to Crystal Bank in his official car, Honda Civic. The money
was loaded into the boot of the Honda Civic and not into a
jeep. The N9.5 million was in N50 denomination. The second accused person called him into his office in the presence
of the first accused and requested him to accompany the first
accused person to Crystal Bank to cash the cheques. He did
not tell the Police in his statement that it was the first accused person who requested him to accompany him to Crystal Bank. Statement of PW4 was admitted and marked
exhibit “V”. The cheques, exhibits “T” and “T1” were issued in his names. Mr Omijeh did not discuss the transaction
involving N16.56 million with him. The second accused
person as the Managing Director did not normally get involved in the processing of a cheque. Where a customer
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lodged funds with Ivory Merchant Bank, that bank would
issue its own cheque for encashment at a Commercial Bank
because a customer of Merchant Bank did not have cheque
booklets and before a Merchant Bank issued a cheque booklet, the cheque paid by that customer must have been cleared
within the schedule of duties of the Domestic Operations of
a Bank. If it was acceptable to the bank then a customer
would countermand or withdraw his instructions to the bank.
Being sent to accompany the first accused to cash large
sums of money such as N9.5 million was abnormal to him.
The overseas Bank foreign exchange statement of Ivory
Merchant Bank, exhibit “U” still had the names of Mr
Mbagwu, the former Managing Director of Ivory Merchant
Bank on it and had not expunged it but before the date
marked on exhibit “U”, Mr Mbagwu had ceased to be the
Managing Director of the Bank. The second accused person
became Managing Director in January, 1994. The date on
exhibit “U” was 23/8/94. It was true that Ivory Merchant
Bank had maintained all along that it entered into no transaction in respect of the N16.56 million.
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Cross-examined by Sofunde
It was not true that the second accused person did not request him to accompany him to Crystal Bank. He did not tell
the Police in his statement, exhibit “V” that it was the sec- g
ond accused person who instructed him to accompany the
first accused to Crystal Bank.
PW5

h

PW5 was Robinson Eruru Ukusajuya. He lived at Coker
Village, Lagos and worked with the Central Bank of Nigeria, Lagos in the Banking Examination Department. He is a
Senior Manager and a Chartered Accountant. He had 13 i
years experience as an Accountant. His schedule of duties
were as follows:–
(1) to examine licensed banks and other financial instituj
tions;
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(2) to carry out investigation on complaints against
licensed banks or other financial institutions;
(3) any other assignment given to him by his supervisor.
In the course of his duties, he had occasion to investigate
complaints against Ivory Merchant Bank sequel to a complaint made by Partnership Investment Limited. The complaint was addressed to the Deputy Governor and was
identified as exhibit “F”. The complaint was in respect of an
allegation of fraudulent practices reported by Partnership
Investment Limited against the first and second accused
persons. The Central Bank reacted to exhibit “F” by requesting him to investigate the complaint in exhibit “F”. Crystal
Bank Limited, the Drawee Bank and exhibit “C” for N16.56
million were the same as stated in exhibit “F”. The payee of
exhibit “C” was Ivory Merchant Bank. The endorsement on
exhibit “C” were that exhibit “C” was crossed and marked,
“Not Negotiable”, “Account Payee only”. As a Bank Examiner, the significance of the endorsement was that exhibit
“C” was made out in favour of Ivory Merchant Bank. The
meaning of the endorsements, “Not Negotiable”, “Account
Payee only” meant that the Bank draft, exhibit “C” could
only be paid into the account of the payee only, namely,
Ivory Merchant Bank. A draft such as exhibit “C” could be
paid to a third party by a further endorsement by the beneficiary stated in it, Ivory Merchant Bank to the third party. In
the course of investigation, he visited Partnership Investment Limited, PW3 and Ivory Merchant Bank and interviewed the second accused person. The outcome of the
investigation as regards the first accused person showed that
the first accused person did not contest accepting the money,
the bank draft, exhibit “C”. In respect of the second accused
person, the conclusion of his investigation showed that the
second accused person acted unprofessionally in authorising
the disbursement of the value of the draft, exhibit “C”. He
was not alone in the course of the investigation as there were
three of them. They were Messrs Jaiyeola, a Bank Manager
and Okolie, an Assistant Manager, both from Central Bank
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of Nigeria with him. They interviewed the second accused
person and demanded to see the necessary authority of mandate that made him pass the value of the exhibit “C” to the
first accused person. The second accused person told them
that the first accused person brought exhibit “C” to him
along with disbursement instructions, exhibit “T2”. The
findings of his investigation were reduced into writing, and
admitted as exhibit “W”. Based on the Report, exhibit “W”,
the Central Bank wrote PW3 and the second accused person.
The CBN letter to the second accused person was admitted
as exhibit “W1”. He knew one Mr Omibiyi who had retired
as a Deputy Director from the Central Bank and who was his
Divisional Head at the time he conducted the investigation.
He worked closely with him and he assigned duties to him.
His reports went to him for vetting. If he saw a letter written
to the second accused by Mr Omibiyi, he would be able to
recognise it. Mr Omibiyi’s letter dated 15/11/95 and titled,
“Re – Appointment of Chief J.B. Ekwunife as Chairman/Chief Executive – a clear mistake” was admitted as
exhibit “W2”. The contents of exhibit “W2” did not relate to
the subject-matter of his investigation. He was aware that
the Central Bank issued circulars to Merchant Banks in
respect of lodgement of cheques and tendered Central Bank
circular to all Merchant Banks dated 4th October, 1990 as
exhibit “X”. The circular, exhibit “X” did not apply to the
transaction of N16.56 million.

b

c

d

e

f

g

Cross-examined by Alozie
His evidence was not based on personal opinion but on h
banking rules and regulations operating in the CBN. It was
permissible for a customer to have an account with Central
Bank and with any other bank of his choice at the same time
and where he decided to lodge a written cheque written in
i
his name, was entirely his own discretion. Drafts were usually prepared by the Issuing banks and not by the person
requesting that the drafts be issued. It was for the purpose of
security that bank drafts were normally marked, “Not negotiable”, “Account Payee only”. It was not correct that the j
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bank draft so issued must go through the account of the
payee named there in the Bank draft. It meant that the bank
draft marked “Not negotiable”, “account payee only” could
only be paid into the account of the beneficiary so stated in
the bank draft. The bank draft, exhibit “C” was paid into the
account of Ivory Merchant Bank. It was not true that third
party cheques could be made in the name of their banks. If
the third parties so instructed, there must be documentary
evidence to show this. He knew one Mr F. Akinowonu who
had retired from the Central Bank of Nigeria. He handled the
case of Ivory Merchant Bank against Guaranty Trust Bank
and wrote a Report in respect thereof which was admitted
and marked exhibit “Y” (rejected). He knew the said Akinowonu who retired in July, 1996 as a Deputy Director in
the Central Bank of Nigeria and worked in the Bank Examination Department. He worked under him. Although three of
them investigated the case against the accused persons, only
he wrote a Report (exhibit “W”). He saw exhibit “R” written
by Mr Omibiyi and in particular, paragraph (a). The finding
in exhibit “R” agreed with the finding in his Report, exhibit
“W” to the extent that the foreign exchange transaction was
a private arrangement between Partnership Investment
Limited and the first accused person. It was not because of
the foreign exchange transaction between Partnership Investment Limited and the first accused that he referred to the
transaction in paragraph (d) of his Report, exhibit “W” as
illegal. He did not interview the first accused person. He
heard evidence only from Partnership and Ivory Merchant
Bank. There was only one Bank Examination Department in
Central Bank. Banking Supervision was off site examination
of banks and other financial institutions while Bank examination or site examination, that was examination on the spot
of the bank. He was not aware that the Banking Supervision
Department of Central Bank also investigated the matter. By
his findings in his Report, exhibit “W”, foreign exchange
dealings were usually backed up by documentation. To purchase foreign exchange from the Bank, it would depend on
the purpose of the use of the foreign exchange. If it was for

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE IV, LAGOS)

336

Nigerian Banking Law Reports

Edokpayi J
[1998] 8 N.B.L.R. (PART III)

a
imports, there would be a registered form, a Proforma Invoice of the goods to be imported and other documents that
might be required by the Authorised Dealer. If it was for
invisible, that is, straight payment such as payment for subscription, school fees abroad, Basic Travel Allowance
(BTA) etc., the applicant would be required to produce
documentary evidence to back up a demand for foreign
exchange. With this document, a customer could approach
an authorised dealer in foreign exchange like a bank to
source for the foreign exchange to meet the demand. Such a
bank dealing in foreign exchange could have books and
documents on the foreign exchange transaction. The only
question they asked in course of their investigation was
whether there was any Crystal Bank cheque for the sum of
N16.56 million made payable to Ivory Merchant Bank by
Partnership and the answer they received, was in the affirmative. As at today, if it was true that customers still
received cheques drawn in the names of their bank and for
the benefit of the customer, it was wrong because it was
unacceptable banking practice. He made no statement to the
Police. He saw exhibit “W2” written to the second accused
person by Mr Omibiyi. The response written to the petition
referred to in paragraph 1 of exhibit “W2”, was written by
the second accused person. If he saw the response of the
second accused person to which Mr Omibiyi wrote exhibit
“W2”, he could identify it. The response of the second accused person to exhibit “W2” was admitted as exhibit “W3”.
If he saw the query and the attached petition to which exhibit “W3” was a response, he would be able to identify
them. The Query was admitted as exhibit “W4” while the
attached petition dated 30/10/96 was admitted as exhibit
“W5” but was not legible. A clearer copy of exhibit “W5”
was admitted as exhibit “W6”. Exhibit “W4” was signed by
Mr Omibiyi. He agreed that the subject matter in paragraph
(d) of exhibit “W6” was the same subject-matter before this
Tribunal. Exhibit “W3” which was the response of the second accused person to the petition, exhibit “W6” and in
particular, pages 4–6, paragraph 7 related to the subject
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matter of this case. He saw the opening sentence of exhibit
“W6” which complained about the retention of the second
accused person as the Chairman/Chief Executive of Ivory
b Merchant Bank. Before the complaint in exhibit “W6”, the
Central Bank of Nigeria had taken over Ivory Merchant
Bank. The second accused person was retained by the Central Bank as the Chairman/Chief Executive of Ivory Merc chant Bank. Before the Central Bank took over Ivory
Merchant Bank, the second accused person was not the
Chairman. He could not remember when but it was certainly
after the investigation of the Partnership affairs, the subjectd matter of this case. He saw exhibit “W”, paragraph 2(a). His
finding in that paragraph was not based on any circular from
the Central Bank of Nigeria but by prudent banking practice.
What constituted “prudent banking practice” in this case was
the action taken by the Bank’s Management to protect the
e
bank and its customers. It was not every banking practice or
procedure taking place in the bank that was covered by
circular. If one had been active in the bank, he would get to
know what was prudent in banking. It was not written anyf where.
PW6
Ahmed Fari Yusuf, a Chief Superintendent of Police who
g resided at the Police Barracks, Apapa. He works at the Force
C.I.D., “D” Department, Alagbon Close, Ikoyi – Lagos and
attached to the Failed Banks Inquiry Unit, Victoria Island,
Lagos. He had been in the Police Force for 22 years. His
schedule of duties included investigating criminal cases
h
specifically and detection of fraud cases. He testified as
follows:
i

j

He knew the first and second accused person. He had
cause to investigate complaints against the accused persons.
The investigation was initiated at the instance of the Nigeria
Deposit Insurance Corporation (NDIC). The complaint of
the NDIC was reduced into writing and forwarded to the
Deputy Inspector-General of Police of the then F.I.I.B. and
then re-directed to the Failed Banks Inquiry (F.B.I.) for
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investigation. He could identify the letter of complaint.
NDIC letter of complaint was admitted as exhibit “Z”. His
team comprised of 3 Police Officers and he spear-headed the
investigation. A case of obtaining by false pretence was
minuted to him and his team for investigation based on
exhibit “Z” dated 25/1/96, from the NDIC. The case was
against the first accused person. It was alleged in exhibit “Z”
that the first accused person as the former Chairman of Ivory
Merchant Bank, used his position to receive the sum of
N16.56 million from the Managing Director of Partnership
Investment Company, PW3. His investigation confirmed
that the first accused person actually received the amount in
question. A soon as he got exhibit “Z”, he sent detectives to
Owerri where the first accused person resided and who arrested him and brought him to the Failed Banks Inquiry,
where he was interrogated by him in the presence of his 3
detectives, all senior Police officers. He cautioned the first
accused person in English Language and he volunteered a
statement in English Language and recorded in his own hand
writing. He read it over to him in English Language and he
said it was correct and he signed. The statement of the first
accused person was admitted and marked exhibit “I”. Exhibit “I” was obtained sequel to another complaint by the
NDIC against a former Managing Director of Ivory Merchant Bank, Mr A.C. Mbagwu, who was then on trial at the
Failed Banks Tribunal in Kano. The first accused person
was alleged to have been granted unauthorised loan amounting to N1.5 million and allegation of further reckless expenses incurred by him. The second statement of first
accused person came about as a result of the formal complaint by NDIC of obtaining money by false pretences. The
second statement was prompted by exhibit “Z”. He arrested
the first accused person, confronted him with the allegation
contained in exhibit “Z” and he agreed to offer a statement.
He detailed one of his detectives to caution the first accused
person in English Language. The words of caution were read
to him and he said that he understood. The first accused then
signed the words of caution and gave his statement in his
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own handwriting. The second statement of the first accused
person was admitted as exhibit “1A”. His investigation
showed that one Dr Lacey referred to by the first accused
person in exhibit “1A” was a faceless person as he did not
exist. Based on exhibits “1” and “1A”, there was the need to
invite the second accused person for his statement. The
Crystal Bank draft for N16.56 million delivered to the first
accused person, contained a disbursement instruction written
by the first accused person. The Crystal Bank draft was
delivered to the first accused person who prepared a disbursement letter, exhibit “T2” and he took it to the second
accused person, who in turn directed it to Head of Corporate
Banking Division. The second accused person in turn minuted disbursement instruction, exhibit “T2” to the Head of
Corporate Banking. The second accused wrote an endorsement at the top right hand corner of exhibit “T2”. He saw the
Crystal Bank draft for N16.56 million and it was exhibit
“C”. Having seen exhibits “C” and “T2”, he immediately
attested and cautioned him in English Language. After interrogation, the second accused person volunteered a statement
in English Language which he recorded by himself. He read
it over to him in English Language and he said that the contents were correct and signed. The statement of the second
accused person was admitted as exhibit “2”. The second
accused person volunteered additional statement. On 6/2/96,
he received a letter from the NDIC attaching photo-copies of
documents submitted to it by the Partnership Company.
There was the need to record additional statement from the
second accused person. The letter and photo-copied documents were in respect of the examination carried out by the
CBN and the petition written by Partnership Investment Ltd
as well as the query issued by the NDIC to the second accused person. The second accused person having been originally cautioned when he made exhibit “2” made an
additional statement in his own handwriting. The additional
statement of second accused person was admitted as exhibit
“2A”. In course of investigation, he proceeded by inviting
some officials of Ivory Merchant Bank, namely the Head of
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Corporate Banking Division, Mr Omijeh, the Head of Corporate Department, Mr John Azumairo (PW4) and Mr S.A.
Babatunde of Policies and Control Department of Ivory
Merchant Bank. PW3 and PW2 were equally invited. PW3
submitted some documents which related to photo-copies of
the bank draft, exhibit “C” and a copy of his petition to the
NDIC and the copy of the receipt issued by the first accused
person. He also scrutinised the documents relating to forex
transaction in Ivory Merchant Bank, to confirm whether
Ivory Merchant Bank had foreign exchange at the time. He
discovered that the Ivory Merchant Bank had no foreign
exchange amounting to $345,000 at the material time.
From the disbursement letter, exhibit “T2” written by the
first accused person, the sum of N16.56 million went to
him. The statement of the account showed that the first accused person withdrew the said sum of N16.56 million in
piece-meal. He also discovered that the C.O.T., that is,
Commission on Turn Over, went to Ivory Merchant Bank
while PW1 was paid the sum of N970,000. His findings
were as follows:–
(1) that the first accused person held a meeting with the
PW1 at Aba at Milverton Avenue, Aba where he told
her that Ivory Merchant Bank had the sum of
$345,000 for sale.
(2) that the first accused person actually told the PW3 to
issue a Crystal Bank draft in the name of Ivory Merchant Bank as a channel to fraudulently transfer liability to Ivory Merchant Bank.

b

c

d

e

f

g

h
The second accused person was never detained in the cell
when his two statements exhibits “2” and “2A” were recorded. The reason was that he was to have been used as a
Prosecution witness. The result was reduced into writing.
The case file was duplicated and sent through the F.I.I.B. to i
the Federal Ministry of Justice for vetting and Legal Advice.
He wrote a Report which was vetted by his co-ordinator, Mr
Ahmadu Giade, a Deputy Commissioner of Police. The
j
Police Investigation Report was admitted as exhibit “3”.
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Cross-examined by Alozie for first accused person
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He was not a banker and did not study Banking and Finance
or Accountancy. He had never worked in the bank before.
The first accused person was arrested on 27th January, 1996.
He sent his detectives to arrest him at Owerri. 27th January,
1996 was a Saturday but not a Sunday. The first accused
person made a statement exhibit “1” to him at Force C.I.D.
Alagbon Close, Lagos but not at Owerri. He investigated the
complaint from NDIC, exhibit “2”. The first accused person
did not make exhibit “1” as a witness. If a new issue arises,
an accused person would be requested to make additional
statement. The first accused person did not make additional
statement. He made a fresh statement. He investigated the
whereabout of Dr Lacey as indicated in the statement of the
first accused person who said that he gave the bulk of the
N16.56 million to the said Dr Lacey. The team asked the
first accused person if he wrote exhibit “T2”. He answered,
yes. The team again asked him that if the money was disbursed as per exhibit “T2”, how then could the bulk of the
money have been given to Dr Lacey? The first accused
person had no answer. The first accused person was asked to
produce Dr Lacey but he could not do so. He was asked for
any relevant information or photograph that could help the
detectives in locating Dr Lacey but the first accused person
merely said that he merely knew Dr Lacey in London. From
the investigation, it became clear that there was nobody
called Dr Lacey. He was a fictitious person. It was not true
that he did not ask the first accused for the address of Dr
Lacey both here in Lagos and London. He stated at page 10,
paragraph 3 of exhibit “3” that Dr Lacey was a fictitious
person. The first accused person stated in his statement,
exhibit “1A” that he knew Dr Lacey in London. After making his first statement, the first accused person was detained
under Decree No. 2 and the order of detention was signed by
the Inspector-General of Police. The first accused person
told him that he had been doing business with Dr Lacey who
had sold $1 million to him in exhibit “1A”. He saw exhibit
“1A”. It contained $100,000 and not $1 million. The first
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accused person also mentioned that he was expecting foreign exchange from a particular contract. He did not bother
to verify the claim. The first accused person gave no photocopies of exhibit “C” but NDIC did. On the face of exhibit
“C”, payment was to be made to the Ivory Merchant Bank.
Mr Omijeh (DW1 to the first accused person) told him in his
statement that 90% of such cheques were made in the name
of Ivory Merchant Bank. It was true that PW1 made a statement on 20/8/96 after the accused persons were arraigned
for trial in this Tribunal on 16/8/96. The statement of
20/8/96 is exhibit “A1” (photo copy) and “B1” (original).
The statement was a fresh one because the detective could
not get at her on the day they travelled to Aba to locate her
residence. Later they got information about her residential
address and telephone number and this prompted the visit of
the detectives to Aba. He took possession of the case file
compiled by the Milverton Road, Ikoyi, Special Fraud Unit.
He saw that PW1 was paid N970,000 on the instruction of
the first accused. It was true that Partnership Investment Ltd
was not a customer of Ivory Merchant Bank. It was his finding that the purpose of the first accused person instructing
PW3 to make out the bank draft exhibit “C” in the name of
Ivory Merchant Bank was to transfer liability to Ivory Merchant Bank. His Investigation revealed that the first accused
person actually succeeded in using the name of Ivory Merchant Bank for the said transaction and Ivory Merchant
Bank suffered a loss by paying Partnership in a transaction
they knew nothing about. The first accused person signed
exhibit “G” dated 5/9/94 as “Dr E.U. Onwudiwe”. Exhibit
“N” was not made available to him but he found it in the file
of the Special Fraud Unit and the last paragraph of it was to
the effect that “Ivory Merchant Bank had nothing to do with
the transaction”. The first accused person stated in exhibit
“1A” that Ivory Merchant Bank had nothing to do with
the transaction. He was aware that the CBN conducted an
internal inquiry. Having instructed Partnership to issue the
draft in the name of Ivory Merchant Bank with an understanding that Ivory Merchant Bank would pay $345,000 to
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Partnership Investment Ltd and Partnership being so convinced, then issued a draft for N16.56 million to Ivory Merchant Bank. The first accused person took the money and
failed to abide by the understanding reached with Partnership. His finding was not based on statements made by witness but facts as found in course of his investigation. He saw
a copy of the judgment of the Lagos High Court ordering
Ivory Merchant Bank to pay Partnership and Ivory Merchant
Bank did pay. This further worsened the distressed position
of the bank. It was not true that his investigation team asked
for logistic support from the first accused person to the tune
of N500,000. It was a blackmail by the first accused person.
He investigated about the whereabout of Okey from whom
Partnership said they got a confirmation of the availability of
foreign exchange in Ivory Merchant Bank. Nobody admitted
being called Okey. He did not conclude that Okey was a
fictitious person.
Cross-examined by Sofunde, S.A.N.
In exhibit “H”, the first accused person made reference to
the collosal problem of the bank and attributed it to the
Managing Director/Chief Executive of the bank and that
portion of the statement referred to Mr A.C. Mbagwu, former Managing Director of the bank before the second accused person took over.
PW7 – Uko Chukwuemeka Onuoha. He lived at No. 44
Apena Street, Okota, Lagos and worked at the Ivory Merchant Bank as an Assistant Manager in the Corporate Banking Department. He testified as follows:–
As at August, 1994, he was an officer in the Corporate
Banking Department. His schedule of duties at that time
were as follows:–
(1) Marketing of the bank’s products.
(2) Loans Recovery.
(3) Financial Advisory Services to customers.
(4) Attending to Customers’ various enquires.
(5) Managing and Monitoring loans given to customers.
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He knew the accused persons. The first accused person
operated a mortgage loan account in 1994. He was in-charge
of the first accused person’s personal account, exhibit “4”.
On 23rd August, 1994, the sum of N16.56 million was paid
into exhibit “4”. Prior to 23rd August, 1994 the account of
the first accused in exhibit “4” had a debit of N2,853,189.33.
In other words, the first accused person as a customer of the
Ivory Merchant Bank was owing the bank the sum of
N2,853,189.33 as at 29/7/94. After the account of the first
accused person had been credited with the N16.56 million,
the first accused person then had a credit balance of
N13,706,810.67 in exhibit 4. On 24th August, 1994, the first
accused person withdrew the sum of N1,894,990.30 from his
account in exhibit 4. On 25th August, 1994, the first accused
person further withdrew the sum of N5 million from his
account in exhibit 4. After the withdrawal of N5 million, by
the first accused person, he then had a debit balance of
N788,179.63. The debit of N2,853,189.33 owed to the Ivory
Merchant Bank by the first accused arose from the mortgage
loan granted to the first accused person in 1991. A mortgage
loan of N5 million was granted to the first accused person in
1991 out of which he withdrew the sum of N2,504,000 over
time. On 13th December, 1991, the sum of N1.1 million was
withdrawn by the first accused person. On 11th February,
1992, the first accused person withdrew the sum of
N204,000. On 29th June, 1992, the first accused person
withdrew the sum of N200,000. On 17th June, 1993, the first
accused person withdrew the sum of N500,000 from exhibit
4. On 21st April, 1994, the first accused person also withdrew the sum of N500,000 but the withdrawal was actually
made on 18th March, 1993 and not recorded because the
withdrawal was debited in error to another account and later
retrieved and the account of the first accused person was
then debited on 21st April, 1993. To the best of his knowledge, the approval of the Central Bank of Nigeria was not
obtained before the first accused person drew on the mortgage loan.
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He was familiar with the minutes made by the second accused person and identified the endorsement on exhibit “T2”
as that of the second accused person. He identified the inib tials on exhibit “T2” as those of Matthais Ali who was the
Secretary in the office of the second accused person. In
exhibit “T2”, the second accused person minuted an endorsement at the top right hand corner to the Operations
c Department. The endorsement in second paragraph reads as
follow:–
“Kindly present your account for clearance, please disburse the
funds as follows.”

d He saw itemised instructions made on exhibit “T2” by the
second accused person. It was the second accused person
who authorised the disbursement itemised in exhibit “T2”.
This authorisation was conveyed by means of “Availment
e Forms” which was a system by which Ivory Merchant Bank
disbursed funds to its customers. The Availment forms were
admitted as exhibits “5–5E”. The disbursements in exhibits
5, 5A, 5B, 5C, 5D and 5E” could not be made without the
authorisation of the second accused person. Exhibits “T” and
f “T1” were the cheques with which cash withdrawals were
made by first Account on behalf of the first accused person
from the account of the Ivory Merchant Bank with Crystal
Bank for Africa at Victoria Island, Lagos. The entries relatg ing to the cash withdrawals made on 24th August, 1994
were contained in exhibit 4. Statement of Account of Ivory
Merchant Bank was admitted as exhibit 6. In exhibit 6, the
entry of 23rd August, 1994, cheque no. 6614 for N16.56
million
was made. On 24th August, 1994 at page 6 of exh
hibit 6 read cash paid to John Azumairo (PW4) – N7.5 million. At page 9, first entry read, cash paid to John Azumairo,
N2 million. The second to the last entry on page 7 on 28th
August, 1994 read “cash paid to Dr U.E. Onwudiwe –
i
N200,000. page 8 of exhibit 6, the fifth entry read, cash paid
to Dr E.U. Onwudiwe – N5 million. In exhibit 4, there was
the entry made on 24th August, 1994 relating to withdrawal
of N2 million and N7.5 million. A relationship existed bej tween the entries in exhibit 4 of 24th August, 1994 and the
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various entries read out in exhibit 6. The relationship was
that because Ivory Merchant Bank did not pay cash to customers, so when a customer requested for money to be
drawn from his or her accounts, the Ivory Merchant Bank
would issue a cheque on his account with Ivory Merchant
Bank and when the customer went to cash the cheque in
issue from Crystal Bank of Africa, the account of Ivory
Merchant Bank with Crystal Bank would be debited. It was
unusual for the Ivory Merchant Bank to cash a cheque written in the name of a customer except a customer so requested. From the records, there was no such request from
any customer. He knew one Okey in Ivory Merchant Bank
in August, 1994. His full names were Okechukwu Wachukwu who no longer worked there but was in the Treasury
Department in 1994. He also knew Mr Omijeh who was his
immediate boss in 1994 and was familiar with his signature.
He also knew one Esiogu, an Assistant General-Manager incharge of Finance and Administration and familiar with his
signature. Letter of Offer of Appointment to Mr Okechukwu
A. Wachukwu dated 10th March, 1992 was admitted in
evidence and marked exhibit 7.
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Cross-examined by Alozie for first accused
He joined Ivory Merchant Bank in 1994 as an Assistant
Officer. The first accused person operated a mortgage loan
account but that did not mean that it was secured. Before
August, 1994, all the Directors in Ivory Merchant Bank had
loan accounts. A mortgage loan account was solely for the
purpose of acquiring a house while others or ordinary accounts were for personal transactions. The term, “mortgage
loan account” as it related to Directors of Ivory Merchant
Bank was used to transact all business transactions that came
in their personal name. They were not used for the purpose
of acquiring houses by the Directors. Initially, the first accused used his mortgage loan account for acquiring a house
but later it was used for other transactions that came in his
personal names. The house acquired by the first accused
person through the mortgage loan account was No.69B,
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second Phase, Dolphin Estate, Ikoyi, Lagos. He would not
know if the first accused person kept the security documents
relating to the house with Ivory Merchant Bank. In exhibit 4,
b after the lodgement of N16.56 million on 23rd August,
1994, the next lodgement was N2.4 million. The next
lodgement after that was on 31st August, 1994 for N6 million. There was yet another lodgment of N6 million on 16th
c September, 1994. The lodgement instruction and the draft of
N4 million attached were admitted as exhibits “8” and “8A”.
The lodgment instruction of Owena Bank cheque for N6
million of 31st August, 1994 was exhibit “9”, while the
d lodgement instruction in respect of N6 million was admitted
as exhibit “10”. After disbursing the money as instructed,
the first accused person was still owing the bank. He knew
one Miss Ifeoma Uwechie. She was an Assistant Manager
before she left the service of the bank. He also knew one
e
Major-General Jemibewon and one Air-Vice-Marshal Bello
who were Directors of the Bank.
Cross-examined by Sofunde
f

In the column for “authorised” or “not authorised” in exhibits “5–5E7, the second accused person merely initialled
his column without ticking whether “authorised” or “not
authorised”.

g PW8 – Mrs Lizzy Idigbe. She was the Company Secretary/
Legal Adviser at the Ivory Merchant Bank. She was subpoenaed to tender exhibits. She tendered exhibits “11–23A”.
She was not sworn and so not cross-examined.
h
At the end of the case for the Prosecution, I ruled that each
of the first and second accused persons has a case to answer
and therefore called on each of them for his defence.
i

j

Defence
The DW1 to the first accused was Omofonne Osobase Omijeh. He lived at No.6 Adeoye Close, Okota, Lagos. He
worked with Comet Merchant Bank as an Assistant General
Manager. In August, 1994 he worked at the Ivory Merchant
Bank. He joined that bank in 1991 and left in February,

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE IV, LAGOS)

348

Nigerian Banking Law Reports

Edokpayi J
[1998] 8 N.B.L.R. (PART III)

a
1996. He was a Manager in charge of Administration and
later headed the Treasury and thereafter, Corporate Banking
Division. In 1994, he was Head of Banking Division. His
b
evidence is as follows:–
He knew the accused persons. The first accused person
was part-time Chairman while the second accused person
was the Managing Director/Chief Executive of Ivory Merchant Bank. He first heard of a company called Partnership
Investment Co Limited in 1994 when it was reported to the
Management by PW8 and second accused person that they
took the Ivory Merchant Bank to court on the ground that it
did a business with the bank. To the best of his knowledge,
Partnership did not enter into any contractual relationship
with Ivory Merchant Bank. He did not know PW1. He saw
exhibit “T2”. The first accused signed the foot of exhibit
“T2”. He saw the endorsement in red and instruction was
“cheque for N2,000,000” as requested in (3) above. Exhibit
“T2” made reference to N16.56 million. He saw exhibit 6
and the amount stated in it was N6 million from Crystal
Bank. The number of the cheque, exhibit “C” was the same
as that contained in exhibit 6. When a cheque came into the
Ivory Merchant Bank, it went into the Customers Relations
Unit where pay-in slips were raised and a copy went to the
customer while another copy and cheque were in the Operations Department which did the lodgement of the cheque in
the appropriate bank. A copy was retained by the Unit itself.
When a cheque was lodged into the bank, the customer did
not get paid until the cheque was cleared except the customer had overdraft facility or the customer was a creditable
one who the bank would normally allow to overdraw the
account but this third category was rare. He was present at
the meeting between Partnership and Ivory Merchant Bank
at the Boardroom of Ivory Merchant Bank on 24/10/95.
Exhibit “S” was the minutes signed by Mrs Umar and Mrs
Ifeoma Uwechue. He was aware of another meeting between
the same parties on 2nd November, 1998, exhibit “22” but
the first accused person was not present. The meeting was
called to discuss the problem that Ivory Merchant Bank had

c

d

e

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE IV, LAGOS)

Edokpayi J
Federal Republic of Nigeria v. Onwudiwe

349

a
with Partnership as Ivory Merchant Bank had consistently
maintained that it had no transaction with Partnership. They
were told that the meeting was called because they wanted
b to find out how to recover the money from the first accused
person. At the second meeting, it was agreed that the minutes of the first meeting should be disregarded and the first
accused person was given two weeks to come up with a
c repayment proposal. From his experience in Ivory Merchant
Bank it was possible for cheques meant for third parties to
be drawn in the name of Ivory Merchant Bank. This was the
normal practice he met in the bank. The practice obtained at
d Comet Merchant Bank. At Ivory Merchant Bank, he came
across cheques meant for customers but made out in the
name of Ivory Merchant Bank. If such a cheque as exhibit
“C” was lodged into the account, the Bank would charge
C.O.T.
e
Cross-examined by Asuquo
He signed exhibits “5–5E” as Head of Corporate Banking
Division approving the transaction but on the face of exhibit
f “C”, Ivory Merchant Bank was the beneficiary. Exhibits “5–
5E” were Availment Forms normally processed when a
customer asked that funds be made available to him, while
Head of Corporate Department directly handled the account
g of the first accused who was granted a mortgage facility of
N5 million. He was not there at the time the Letter of Mortgage was admitted as exhibit “24”. The first accused drew
down the sum of N1.1 million on exhibit “24” on 13th Deh cember, 1995. The second accused neither signed nor initialled exhibit “T2” but merely drew an arrow that exhibit
“T2” should go to the “Ops” (Operations) Department. It
was usual practice to issue instructions on routine matters
involving large sums of money signing or initialling it and
i
the sum of N16.56 million was a routine matter. He approved exhibits “5–5E” but was not bound by the recommendations of the Accounts Office just as the second
accused as Chief Executive, was not bound by his (DW1’s)
j recommendation. Whether exhibits “5–5E” were authorised
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a
or not, the signature on them showed that they were authorised. As the man directly in charge of Directors, the first
accused person has a debit of N2,853,189.33. He identified
exhibit “T” for N2 million and “T1” for N7.5 million being b
the amounts paid to PW4 – John Azumairo. His statement to
the Police was admitted as exhibit “25”.
He had no personal knowledge of the particular transaction. The two lines on exhibit “E” were crossed lines. The
significance of crossing indicated that the value of the
cheque, exhibit “C” could not be paid across the counter
except through an account in the bank and in this case, Ivory
Merchant Bank or indeed any other account. The endorsements between the crossings read “not negotiable”, “account payee only”. The significance of this endorsement,
“not negotiable” and “account payee only” meant that the
value of the cheque could only be paid into the account
mentioned in the cheque, Ivory Merchant Bank and unlike
the simple crossing, it could not be endorsed to any other
account. The practice of making out a cheque meant for
third party in the name of Ivory Merchant Bank was supported by a Central Bank directive, exhibit “X”.
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d

e

f

The first accused person
He is a Medical Specialist and Medical Director of St. Jo- g
seph’s Hospital, Owerri, Imo State as well as the Chief Executive of a Finance Company, Betnando Investment
Company. He testified as follows:–
He was not a banker and had never worked in Ivory Mer- h
chant Bank but had held position of responsibility there. He
was first a Director in 1989 when Ivory Merchant Bank
started operation. He was elected Chairman in November,
1992. He was an Executive Chairman of Ivory Merchant
i
Bank. He was not an Executive Director. As Chairman of
Board of Directors of Ivory Merchant Bank, he had the
responsibility of directing the Company Secretary to summon a meeting of the Board of Directors. The Board had the
responsibility for his policy guidelines. As Chairman, he had j
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the responsibility of going through Board Papers and if they
related to correspondence with regulatory bodies, ensuring
that the Management staff carried out the decisions or resolutions of the Board. He knew the second accused person.
He knew Partnership Investment Company Ltd. He also
knew PW1. He had a transaction with Partnership which
transaction was only a part of a much bigger transaction
which he undertook in the second half of 1994 and which
unfortunately failed. In respect of Partnership, early in the
year a boyhood friend of his, by name, Friday Debe, visited
him at the Ivory Merchant Bank Guest House in Victoria
Island in company of a friend of his by name, Dr Lacey.
Two of them called from time to time and when Friday Debe
who lived in London left, Dr Lacey continued to visit him. A
relationship developed in the process. In the course of discussion, he got to know that Dr Lacey was into Agric Produce Commodity Export. Dr Lacey told him that he used
Agric Export proceeds to import goods into Nigeria. He
expressed interest because he had a Finance Company by
name, Betnado Investment Co Ltd situated at Owerri. He
told Dr Lacey that his company normally secured funds for
traders and business people for the purpose of bringing
goods into the country. The funds were sourced in foreign
denominated currencies; they could be pounds, dollars or
even German marks. At the end of 1993 and at the beginning of 1994, Betnado won a contract to supply fertilizers to
the Federal Ministry of Agric valued at about $2.75 million.
The result of these discussions meant that in the second half
of 1994, some foreign denominated currencies would be
available to him. He then discussed with Dr Lacey who
made an offer to him and based on this offer which was in
writing, firstly, on April shipment and then secondly, the
September shipment. The letter of offer was admitted and
marked exhibit “28”. As a result of exhibit “28” and the
prospect of a fertiliser revenue, he contacted the Marketing
Division of his Finance Company, Betnado Investment Co,
if they would be interested. They took on the offer but said
they would look for a market as they were already loaded
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with December importation and that was how PW1 was
contacted. Betnando got in touch with her. They booked an
appointment with PW1 to see him at Owerri, the first appointment with PW1 was in August, 1994 which he couldn’t
keep. He gave her a second appointment for 16th August,
1994 because he had a meeting at Aba on that day and said
that he could meet her at Aba after the meeting and an appointment was booked. On that day, he went with the staff
of Betnando who had booked the appointment and who were
one Patrick Eke, his sons Emeka Onwudiwe (DW3 to first
accused) and Ndubuisi Onwudiwe. At Aba, they met PW1 at
the Ndiafia Restaurant. She was introduced to him by one
Mr Uzoma Alaribe who was the contact man whom Betnando had reached. He told PW1 that a company in Lagos
was making available to him some foreign exchange and
that he had offered it to Betnando. By a company, he meant
Dr Lacey’s Company. He told her that the foreign exchange
was for importation of goods. He told her that about
$350,000 would be available in addition to the expected
yield from the fertilizer contract. She agreed to source for
funds within her own company. He told her to make payments before the middle of September, 1994. She elected to
buy $345,000. They agreed on N45 to the dollar because it
was a forward deal which was to say, “you paid in money
and at maturity, you collect it”. He told her to pay into his
account at Union Bank Owerri, Diamond Bank or Ivory
Merchant Bank or to issue him a draft. PW1 talked about her
commission. He was selling at N45 to the dollar and she was
free to sell at whatever price she wished as it was N55–N56
to the dollar at the time. PW1 promised to get back to him as
soon as she raised funds. She promised twice but the last
time she phoned was on 20th August, 1994. He told her that
he would be travelling to Lagos on 21st August, 1994 and
would be there for one week. He told her to contact Ivory
Merchant Bank, Lagos Headquarters for his whereabout as
he would be working on some papers in the Board Room.
He did not know which hotel he was going to stay in. On
22nd August, 1994, he got a phone call in his hotel from the
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Secretary to the second accused person to the effect that
PW1 had come to Ivory Merchant Bank to look for him. He
directed Ivory to ask her to wait for him in the waiting room
of the second accused Person as he had no office in Ivory
and he was coming to see her. He got to Ivory and met PW1
in the waiting room. She told him that she had come to confirm that she would be ready with the payment of the
equivalent of $345,000 on the next day 23/8/94. She told
him that she did not accept the offer of the company that
brought her to Lagos and which wanted foreign cash and
currency and secondly, no restriction in their use of foreign
exchange. She rejected the offer and said she was going to
contact another company. Immediately after that, PW1
drove off and he also drove off. The second accused person
was not there when he met PW1 on 22nd August, 1994. He
did not introduce PW1 to the second accused person “as the
lady from Aba”. He did not introduce her at all. On 23rd
August, 1994, while he was in Boardroom, PW1 walked in
and brought a draft for N16.56 million and on the face of it,
was written “Ivory Merchant Bank”. It was a Crystal Bank
draft. He asked her why Ivory Merchant Bank was written
on it and she told him that he could pay it into his account in
Ivory Merchant Bank or other two banks. He sought to know
from PW1 why the draft was not made in his own name. She
explained that she was a banker and since he had an account
with Ivory, he could pay it in. At that point, she told him that
she came with a staff of Partnership Investment Ltd who
was downstairs. She asked if she could go and call him. He
agreed and PW1 came in with PW2 who then asked when
the draft, their own money would mature. He told him that it
would take 2–3 weeks. He then went to confirm from the
second accused person if he would pay the draft into his
account in Ivory. He went to the office of the second accused person. He was then in the main office. The Secretary
to the second accused person reached him on a cellular. He
told second accused person that a company paid him in draft
in the name of Ivory Merchant Bank and told him that he
could pay into his account and he wanted to confirm. The
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second accused person told him he could do so but he must
write a covering letter – Disbursement Instruction. He then
went back into the Boardroom, receipted at the back of the
photo-copy of the draft brought to him thus:–“Received b
above Crystal Bank draft for N16.56 million. Maturity in 2–
3 weeks time.” and he initialled it.
c
When he was coming into the Boardroom, PW2 was
speaking with somebody on his cellular phone and handed it
over to him and asked him to speak with his M/D, PW3.
When he spoke with PW3 on phone, he merely confirmed
the receipt of the draft and no more. By 2–3 weeks maturity,
he meant that he told PW1 that it would take 2–3 weeks to
source for the money or the goods. The second accused
person was not present when the draft was delivered to him.
It was not true that PW1, PW2 and PW3 gave him transfer
Instruction which has not been called for at the stage but
which would only be called for when he advised them that
the funds were available. He had told them that the goods to
be imported would have to be processed by them through
banks. He saw exhibit “D” which indicated the payment of
$345,000 to a specific bank in favour of Partnership and that
was not what they agreed upon. To hand over exhibit “D”,
copies of bank processed documents for bringing in goods
into the country would be attached. He saw PW2 at Abuja
when he went to transfer $50,000 from the fertilizer project
and PW2 scribbled down something which he included
among others in the fax message to Brussel. He saw exhibit
“C” and with it he wrote a covering letter with Disbursement
Instructions and paid it into his account. He did not tell PW1
that he was representing Ivory Merchant Bank. He also did
not tell PW2 that he was representing Ivory Merchant Bank.
He was not introduced to PW1 at Aba as the Chairman of
Ivory Merchant Bank. It was PW1 who said in Ibo Language
thus “Oburo ibo Chairman, Ivory Merchant Bank en
Kwah?” which was interpreted in English Language to mean
“are you not the Chairman of Ivory Merchant Bank also”?
He never told PW1 that he was in Aba to sell foreign
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exchange on behalf of Ivory Merchant Bank because he has no
access whatsoever to Ivory Merchant Bank foreign exchange
transactions, sales or purchases or biddings. He did not tell
PW1 that the foreign exchange were in Ivory Merchant Bank’s
offshore account. He did not tell PW1 that he did not want to
sell the money in Lagos because his bank did not want publicity and never asked her to be discreet about it. He did not insist
on a single buyer and did not tell PW1 so. It was not true that
he told PW1 that Ivory Merchant Bank which was already on
Holding Action needed money to revitalise the bank. Ivory
Merchant Bank was not involved in the transaction. It was his
personal transaction. To show that he was a part of Betnado
Investment Co Ltd, he tendered form CO2 which was admitted
as exhibit “30”. He tendered the letter from the Federal Ministry of Agriculture which was the letter of award in connection
with the fertilizer importation contract, 1994 and was admitted
as exhibit “31”. The agreement between Betnado and the Federal Ministry of Agriculture was tendered and admitted as
exhibit “32”. He did not know one Okey in the Treasury Department of Ivory Merchant Bank. He had never heard about
him except in this tribunal. He got in touch with Dr Lacey and
checked through his file and the latter gave the Repayment
Proposals and said he wanted it cashed because he was going
to use it to send their people to the various markets to purchase
commodities. Dr Lacey gave him the schedule of how
he would want it. So he wrote the letter of disbursement instructions. He withdrew the first batch using PW4 and in company of Dr Lacey, the money was collected with a patrol van
from Crystal Bank. It was not correct that the money was
loaded into the Honda Civic car as the N9.5 million could
not go into it which was why he asked PW4 to help him to
load the money into the patrol van. He paid Dr Lacey according to the payment proposals. He paid Dr Lacey N33.5 million
in all and who gave him an acknowledgment each time. He
made the first payment in June, 1994 and thereafter others. The
acknowledgments were admitted as exhibits “33–33E”. He
paid Dr Lacey more money than was brought by Partnership
Investment Co Ltd. He obtained the money from his
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own resources by mortgaging the property including five out
of his cars from Jaguar to Mercedes 500 and some of them
to financial institutions. Two other people also paid him for
similar considerations as Partnership. He first of all sold his
house at No. 20A, Nkisi Road, G.R.A., Onitsha. He also
mortgaged his house at the Independence Layout, No. 117,
Iseke Street, Enugu. He also mortgaged his house at No.
40A, Garden Avenue, adjacent Central Bank of Nigeria,
Enugu. He mortgaged No. 28, Station Road, Ekulu Layout,
GRA, Enugu and his house at Dolphin Estate, Ikoyi, Lagos.
He also put as collateral the Mercedes 500, the Jaguar JX,
the Honda Civic car, a special custom-made set of old trinkets for his wife valued at the time of purchase in Switzerland at 100,000 Swiss Francs in 1996. He was detained at
the Onikan Police Station from January 31st to April 16th,
1996 when he was arraigned before this Tribunal. He mortgaged No. 40A, Garden Avenue, adjacent Central Bank,
Enugu to Diamond Bank. Then No. 117 Iseke Street, Independence Layout, Enugu to Summit Finance. He mortgaged
and sold the building at Dolphin Estate to Mr Tunde
Oremule. He sold gold trinkets and cars to Chief Eddie
Nwoko. He tendered the letter of outright sale to Tunde
Oremule which was admitted as exhibit “34”. He applied
and was given N3 million overdraft by Diamond Bank. It
was tendered and admitted as exhibit “35”. The reply was
also tendered and admitted as exhibit “36”. He raised more
funds through one Chris Anyanwu for the sum of N3.5 million from Progress Bank and he mortgaged his land at Asokoro
Abuja as well as his land to the said Chris Anyanwu at Owerri.
He tendered the Progress Bank cheque for N3.5 million and
admitted as exhibit “37”. He could not trace the cheque given
to him by Eddie Nwoko for N7.35 million or N7.3 million as
he was not sure. He identified the draft for N7.3 million with
which Eddie Nwoko paid him but because Dr Lacey wanted
cash, he asked Diamond Bank to purchase the draft to shorten
the period of clearance. The draft was admitted as exhibit “38”.
He accepted N16.56 million Partnership draft and paid it into
Ivory Merchant Bank with a covering letter containing
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disbursement instructions. He got in touch with Dr Lacey
and who before these payments, had indicated first or second week of September 1994 as the date of maturity of the
transaction and that was why the date he gave to Partnership.
On 5th September, 1994 when Partnership pulled a call
through, Dr Lacey had defaulted and he met PW2 and PW3
as agreed at the Boardroom of Ivory Merchant Bank which
he used as his office. He apologised to them about the default and he gave them another 10 days to two weeks but
PW3 said that the money was lying idle and so they would
want to accrue interests on the money. He had to commit
himself to pay interests if he failed to deliver before the next
meeting. On 5th September, 1994, he issued a receipt in
which he acknowledged receipt of the money and promised
to pay 21% for any delay. He identified exhibit “G” as the
receipt. Again, the second accused person was not present
during the meeting with Partnership on 5th September, 1994
when he issued exhibit “G”. It was his younger brother
(DW2 to the first accused person) who signed as a witness.
He did not issue exhibit “G” on behalf of Ivory Merchant
Bank. He did not guarantee the bank as he did not sign exhibit “G” as the Chairman, Ivory Merchant Bank. What he
would supply to Partnership would be goods which they
would import even though Dr Lacey would, supply the
equivalent of the value of their Naira deposits. Dr Lacey
lived at No. 9B Adeboye Solanke Street, Ikeja. Friday Debe
lived at No. 12A, Cato Road, Clapham North, London. On
16th September, 1994, PW2 and PW3 met him in the office
of the second accused person as the Boardroom was being
used by the Management of Ivory and CBN at the time and
he told them about Dr Lacey’s explanation. PW3 was not
happy. He was angry and promised to mess him up with the
CBN. The noise was much because he had defaulted and
PW3 said he had talked to Ivory. The second accused exclaimed and said “what, you talked to whom”? They exchanged words. He then left to look for Dr Lacey from there
and reached him on a cellular and he agreed to meet at his
house. He came to PW2 and PW3 and told them that he
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would like them to meet with him and Dr Lacey. PW3 was
excited about it. They met with Dr Lacey at the Federal
Palace Hotel, Ikoyi on 16th September, 1994. Dr Lacey
explained to them the cause of the delay and promised to
perform before 15th October, 1994. He travelled with PW2
to Abuja. PW2 came to Owerri in company of one Osagie
and one Hausa to see him on 15th October, 1994. Dr Lacey
had not delivered between the 10th and 15th as he did not
perform. They scheduled as he did not meeting for 10th
October, 1994 but on the 18th, Partnership told him to come
there with his lawyer. On 19th October, 1994, at the meeting
held in the Boardroom, PW2 and PW3 represented Partnership accompanied by a lawyer and a security man. They
were five others. They agreed to attend another meeting. On
that day, he wrote a post-dated cheque dated 24th October,
1994 and handed it along with a covering letter to PW3 who
said sarcastically, “we know you don’t have these funds and
you don’t want to turn over the thing to Ivory to pay so that
you can now arrange to liquidate the money over time”. He
identified the cheque as exhibit “L” and the forwarding
letter, exhibit “N”. Exhibit “L” was issued against his personal account in Crystal Bank. It was accepted by Partnership which had insisted on N21 million. Exhibit “G” was
also accepted by Partnership in respect of the N16.56 million. He arrived at N21 million under stress and pressure. A
meeting was fixed for 24th October, 1994 in the house of his
Counsel, Chief Amobi, DW4 to the second accused person,
who asked that the second accused person be present because he wanted to avoid the gradual dragging of Ivory
Merchant Bank into the whole matter stopped. At the meeting, he explained that the attempt to drag in Ivory Merchant
Bank into the transaction was not helpful. PW3 demanded
their money. They agreed on a repayment schedule. Dr
Lacey had promised to travel out on 24th October, 1994
while he too, travelled to the East. While there, he got a
phone call from Chief Amobi that Partnership had served
them with a Writ of Summons and statement of claim and
that he should be in Lagos to depose to an affidavit before
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14th November, 1994. He identified exhibits “J’ and “K” as
the Court processes served on him. He then wrote to the
second accused person in respect of the suit instituted
against himself and Ivory Merchant Bank in exhibits “J” and
“K” to inform them of the impending suit and that since it
was a personal transaction, he would retain 2 lawyers for the
bank and himself since Ivory Merchant Bank was not involved in the transaction. He tendered the letter which was
admitted as exhibit “J2”. On 14th November, 1994, he went
to see his Counsel and while going through the counteraffidavit prepared by Counsel, PW2 and, two gentlemen
came in and flashed their identity cards. They were from the
F.I.I.B., Milverton Road, Ikoyi, Lagos. They invited him to
their office. He was desirous of filing the counter-affidavit.
They followed him to depose to the counter-affidavit and
took him to Milverton Road where he was arrested and
made statements. They granted him bail and advised him to
try and pay up. He travelled to the East where he got a
phone call narrating that hell would be let loose for him if he
did not report the matter to the police. Between 1980 and
1981 when he was the Commissioner for Health in Anambra
State he got a report of about three hired assassins trying to
assassinate him. He reported to Bishop Eyitene, then a
Commissioner of Police and who was his elementary school
class mate. Entries were made to C.I.D. Operatives. A Sergeant and a Corporal and the Informant were to be at a meeting where the assassins were to be issued with guns and
balances of N20,000 to be paid to them. It turned out that the
co-ordinator or brain behind the assassination attempt was
the DPO in charge of his Local Government. They arrested
the DPO and took him to Enugu where it caused shock
waves and when the Report got to Lagos, the two C.I.D.
Operatives changed their report and were later dismissed.
Because of the instant threat, he went into hiding and came
out in April, 1995 and was detained in briefly at the Milverton Road for a little around 4 weeks. He was charged to the
Magistrate’s Court when he could not pay. He was represented by a Counsel, Mr Nobeyi who showed him a charge
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sheet after he was granted bail. He tendered the charge sheet
and it was admitted as exhibit “39”. He had not paid Partnership either the $345,000 dollars or the N21 million as
agreed as it turned out that he was duped by Dr Lacey. His
arrangement was aborted because he was arrested. It was not
correct that he refused to submit the address and photograph
of Dr Lacey to PW6, the IPO who did not ask for them.
He did not tell PW1 that the foreign exchange would hit
the account overseas upon receiving their draft. It was not
correct that as testified by PW1 that he took the N16.56
million from Partnership with the intention of not paying
back and transferring liability to Ivory Merchant Bank.
He tendered his letter to Ivory Merchant Bank to pay commission of N970,000 to PW1 as exhibit “40”. He did not
report to the Police that Dr Lacey had duped him because
of his previous experience and also that the Police who has
destroyed N80 million worth of his assets, would not hesitate to put him away. It was Dr Lacey and his group who
duped him that made him lose his assets worth N80 million.
It was not correct as stated by PW1, PW2, PW3 and PW6
that the N16.56 million was given to him to pay over to
Ivory Merchant Bank because he receipted for it in his
personal capacity. It was not true that he falsely represented
to Partnership that he had $345,000 dollars for sale and
to induce them to part with their money. He tendered the
application for a draw down on the mortgage loan as exhibit
“41” and the letter of waiver of interest from CBN as exhibit
“42”. He did not conspire to engage in unlawful activity
so as to enrich himself. He did not engage in an unlawful
activity to enrich himself. He did not convert to his use
money, meant for Ivory. He identified exhibits “J”, “K”, “P”
and “P1” as the Court’s processes pending at the Lagos High
Court between Partnership and Ivory Merchant Bank and
himself when he took money from Partnership. He did not
intend to defraud them. He tendered as exhibit “44” a copy
of the fax message from Unifeart to Betnando whose Article
and Memo of Association was tendered and admitted as
exhibit “45”.
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a
Cross-examined by Sofunde
Partnership people were unable to identify Okey in an idenb tification parade consisting of 5 to 15 persons working in the
bank. He attended a meeting at the CBN on 7/6/95 and PW1
and PW3 were present. The second accused was also present
in connection with N16.56 million. PW3 accepted at that
meeting that the issue of the N16.56 million started between
c
PW1 and the first accused person. PW3 accepted that it was
a private transaction that failed. It was a private transaction
between himself and Partnership.
d Cross-examined by Asuquo
As Chairman of Ivory Merchant Bank at 23rd August, 1994,
Ivory Merchant Bank was under a Holding Action. As at
24th August, 1994, Ivory Merchant Bank was not officially
e distressed. To the best of his knowledge, Betnado was not an
authorised dealer in foreign exchange. His Company applied to the Central Bank and he was aware that it was approved. He had such evidence of such application with him.
He was not introduced to PW1 as the Chairman of Ivory
f Merchant Bank. He was introduced to her as the Chairman
of Betnado Investment Co Ltd. He was a part-time Chairman of Ivory Merchant Bank. The conversation between
PW1 and himself when they first met was in English and
g Igbo languages known as “English-Igbo”. There was only
one transaction between him and Partnership. He saw his
statement, exhibit “1A”. It was possible he told the Police
that he sold $345,000 dollars to Partnership through PW1
h for N16.56 million. He did not say that the sale of $345,000
was tied to the importation of goods. It was correct that
Partnership sued him at the Lagos High Court to recover
N16.56 million. The counter-affidavit he deposed to was
admitted as exhibit “48”. There was a misrepresentation in
i
exhibit “48”. It was true as suggested that prior to 23rd August, 1994, his mortgage account was in debit to the tune of
N2.8 million. He saw exhibit “G”. The goods he promised to
deliver were $345,000. He also tendered exhibit “50”, letter
j written by his Counsel, L.M. Alozie Esq. He tendered as
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exhibit “51” a document containing the signature of A.C.
Mbagwu former Managing Director. He tendered CBN letter
to the M/D, Ivory Merchant Bank as exhibit “52” and those
of Ivory Merchant Bank to him as exhibits “53” and “53A”. b
It was true that Dr Lacey collected the N16.56 million from
him but he did make a report to the Police about the fraud
committed by Dr Lacey. He did not refer to any of the exhibits “33–33E” in his statements to the Police. It was correct c
that when C.S.P. Yusuf was in the witness box, he was never
confronted with exhibits “33–33E” by his Counsel. He identified exhibits “H” and “N”, letter of CBN imposing holding
action on Ivory Merchant Bank as exhibit “54” He saw d
exhibit “25A”, a bank draft in the name of Ivory Merchant
Bank for the account of the first accused. The Record of
Proceedings of Igbosere Chief Magistrate’s Court was tendered and admitted as exhibit “39A”.
e
DW2 to first accused person
Mac-Harrison Onwudiwe. He lived at No. 3, Orazulike Street,
Independence Layout, Enugu. He was an Accountant but did
general business. The first accused person was his elder
brother. He knew PW2 and PW3. On 5/9/94, he went to see
the first accused at Ivory Merchant Bank and was told that he
was holding a meeting with some people in the Boardroom. He
was later called into the Boardroom where PW2 and PW3
were introduced to him. The first accused person requested
him to witness the receipt. He did so. He identified the document as exhibit “G”. He signed exhibit “G” in an orderly atmosphere. He knew the second accused person but he was not
there. He knew Friday Okeke Debe from his childhood days
at Enugu. He had also seen him severally during his visits to
London. He knew Dr V. Lacey and met him in the company
of Mr Debe in Ivory Merchant Bank Guest House several
times. Dr Lacey said he was into Agric Produce export, such
as soya beans, ginger, cocoa, seismo seeds and gum arabic.
The nature of the transaction between Dr Lacey and first
accused person was that he offered some of the proceeds of
his produce to the first accused person. He identified

f

g

h
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exhibit “28”. He personally took part in loading the Naira
into Dr Lacey’s vehicle at the African Continental Bank Plc
at Broad Street, Lagos.
Cross examined by Asuquo

He was not a party to the transaction. He had been called by
the first accused person sometime to make a statement in
c respect of the Partnership transaction. This was in Chief
Amobi’s house. He did not go to Ivory Merchant Bank to
attend a meeting. When he was invited to sign exhibit “G”,
the meeting was already on. It was true that over times, he
d received money from first accused person who also received
money from him. On 5th September, 1998, he did not receive N570,000 from the first accused person. He could not
remember if first accused issued him with a Crystal bank
cheque for N375,000 on 7th September, 1994. His business
e was based at Enugu. He signed exhibit “G” because the first
accused person was his brother and had told him that he
received the sum of N16.56 million from Partnership and
this was a proper procedure in court. He did not sign any
f document to witness the money he loaded into Dr Lacey’s
car. He could not remember the exact date. He was not a
party to the transaction between first accused and Partnership. He did not attend any meeting at Ivory Merchant Bank
g and the Central Bank. He was in Chief Amobi’s house but
did not attend any meeting there.
Cross-examined by Sofunde
When he signed exhibit “G”, he did not do so as a profesh sional Accountant. He merely witnessed that the first accused person received N16.56 million from Partnership.
i

j

DW3 – Emeka Nwakonobi Onwudiwe. He lived at Owerri
and had just finished from the College of Medicine at the
Nnamdi Azikiwe University, Nnewi Campus. He knew
PW1. In May, 1994, he was on vacation job at Betnado
Investment Co at Owerri with Patrick Eke. The Marketing
Manager came around and said the first accused person
had foreign exchange to sell and that at that point in time,
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Betnado’s hands were filled and if they could run around
several places including Aba. Patrick Eke had an old school
mate at Aba, one Uzoma Alaribe. They got in touch with
him and he agreed to help them find a customer. Not long
after, he told them he had seen someone interested in buying
foreign exchange. Mr Okonkwo told them to inform anybody they met, that he would have to pay a deposit and
collect the sum after approximately 2–4 weeks, because the
money they were buying would have to be used to import
goods. Mr Patrick Eke now lived in the United States of
America. He was not sure where Mr Okonkwo was. Mr
Uzoma introduced them to PW1 and told her why they were
there and invited her to Owerri, but the first accused person
was not around. Another meeting was arranged at Aba. The
first accused said that since he has a meeting at Aba, he
would better be there. He drove to Aba in company of the
first accused person, Patrick Eke and his brother, Ndubuisi
Onwudiwe. The first accused person had meeting with PW1
at the Ndiafia Restaurant, at No. 39 Milverton Road, Aba.
Mr Uzoma Alaribe introduced PW1 to the first accused
person as the Chairman of Betnado Investment. At that
point, PW1 spoke in Ibo Language and said:–
“O na oburogibu Chairman, Ivory Merchant Bank enkwah?”
“meaning in English Language, “Are you not the chairman of
Ivory Merchant Bank?”

b

c

d

e

f

g
First accused person replied in Ibo and said, “yes, O-mua.”
meaning in English language “Yes that’s me”. Alaribe then
introduced the subject matter that the first accused person
has foreign exchange to sell. He was present. The first accused person told PW1 that a private company based in h
Lagos had made foreign exchange available to him to sell
and whoever was interested would make deposit and collect
the foreign exchange after 2–4 weeks. At the Aba meeting,
the first accused represented himself and did not say he was i
in Aba to represent any other person.
Cross-examined by Asuquo
The meeting took place around 16th of August, 1994. Those
who were present were himself, the first accused person, j
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Mr Uzoma Alaribe, Patrick Eke and Ndubuisi Onwudiwe.
He participated in the meeting. He had no personal knowledge of the Partnership transaction.
DW4

Patrick Onwuzuligho, Police Sergeant No. 975970 attached
to the Force C.I.D. Alagbon Close, Lagos. He was a handc writing expert. He received training at the C.I.D.Annex,
Kaduna for 2 years, from January, 1990–1991. Since then he
has been fully employed into examination and comparison
of documents and their scientific identification. On 22nd
April, 1997, he received a letter from Louis M. Alozie and
d
Co addressed to his office requesting him to examine and
compare disputed signatures on documents marked exhibits
28, 33, 33A, 33B, 33C, 33D and 33E and to say whether the
signatures were signed by the same person. He tendered the
e letter from L.M. Alozie and Co, Counsel to the first accused
person as exhibit “55”. If he saw the exhibits sent to him for
analysis, he could identify them.
f

At this stage, this Tribunal observed the photo copies of
exhibits already admitted in evidence as exhibits were sent
by Mr Alozie, Learned Counsel to DW4 for analysis.

Mr Alozie apologised and applied to withdraw the documents and to discharge the witness from the court. The witg ness was accordingly discharged as he was a meddlesome
interloper.
Second accused person – Joe-Billy Ekwunife
h He was the second accused person in the case and currently
on remand at cell No. 3, White House Building, Ikoyi Prisons, Lagos. He was the Executive Chairman of Ivory Merchant Bank. He identified exhibit “T2” as a disbursement
instruction for a bank draft, exhibit “C” for N16.56 million.
i
He had seen them before he was charged. He met PW1 for
the first time on 24th August, 1994 at the Ivory Merchant
Bank when he was making a routine inspection of the bank.
He opened the door of the Boardroom and saw a strange
j lady sitting all alone in the Boardroom. Out of courtesy,
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he asked her if she was waiting for somebody. She said she
was waiting to collect her cheque from the first accused
person whom she hoped to meet later in the day in the bank.
She introduced herself as coming from Libra Investment
Company. He continued his round of the bank. Later, the
Operations Department called him on the phone and stated
that the lady waiting to collect a cheque for Libra Investment was insisting on cash payment or cash cheque. He
advised them to get in touch with the first accused person as
the bank’s policy on open cheque was clear. He then went
out of the bank premises. He returned later in the afternoon
to meet the PW1 with the first accused person downstairs on
their way out of the bank. The first accused person reintroduced the PW1 to him. He told him that he had already
met her in the morning of that day and the officers said she
was insisting on cash payment. The first accused person
replied that the issue has been resolved and that she has
accepted a bank draft. They went upstairs and walked into
his office. The circumstances in which he first met PW1
were stated in his letters to the NDIC and his statement to
the Police. He identified exhibit “2” as his statement to the
Police wherein he mentioned 24th September, 1994 as the
date a draft was issued to PW1. It was an error as he meant
24th August, 1994. It was not true that he first saw PW1 in
his office with the first accused and she was introduced to
him, “as the lady from Aba”. The first accused person and
PW1 were not in his office because anytime he left the office, even if for a minute, he would lock up his door although his Personal Secretary has a spare key. He never at
any time asked PW1 to deal with him. It was not true that
the draft was handed over to the first accused in his presence. It was not true that PW2 spoke to him. He met PW2
for the first time on 16th September, 1994 in one of the
Board Meetings. He identified exhibit “21” as the minutes of
the Board Meeting. It was not true that when PW1 was paid
her commission, she asked him why she was short paid and
to which he replied that it was as a result of bank charges.
He, as Managing Director did not get involved in calculation
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of charges. It was a routine function of the Operations Department in liaison with the Corporate Banking Division to
process disbursement and calculation of charges. It was not
true that he knew PW2 as far back as 20th August, 1994. He
met and saw PW2 for the first time on 16th September,
1994. PW2 had no occasion to ask him if the sum of
$345,000 was still available. On 16th September, 1994, the
issue was on the refund of the N16.56 million collected by
the first accused from Partnership Investment Limited. It
was not true that PW2 and PW3 asked him for the telex
copy with which Ivory Merchant Bank was supposed to
have transferred money to London. He did not meet with
PW2 and PW3 on 24th August, 1994. He met PW3 for the
first time on 16th September, 1994. He did not introduce the
first accused to PW3 on 20th August, 1994. On 16th September, 1994, PW3 told him that he knew him at the Nigeria-American Merchant Bank Limited (NAMBL), an
affiliate of the Bank of Boston, U.S.A. He told PW3 that
although he worked there, he could not remember his face.
He did not acknowledge the receipt of exhibit “C” to PW3
or to any other person. He did not tell PW3 that the money
was being expected on behalf of the first accused person. He
saw exhibit “G”. It was an acknowledgment receipt by the
first accused person for the sum of N16.56 million from
Partnership Investment Co Limited. He saw exhibit “G” for
the first time on 16th September, 1994. He would not know
if the first accused person made a plea about time within
which to pay $345,000 as it was not done in his presence.
He did not make any such plea or meet with PW3 on 5th
September, 1994. Exhibit “G” was not issued in his presence
and would not know if the first accused person offered to
issue a receipt. He did not tell PW3 on 16th September,
1994 that N16.56 million had been disbursed. He would not
know if the first accused person witnessed the receipt as
stated by PW3 because no such incident took place in his
presence. He would not know if the first accused person
promised to make a refund of the N16.56 million on
14th September, 1994 because it was not made in his presence.
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It was not true that he pleaded with PW3 and set up a meeting at Chief Amobi’s house. The meeting at Chief Amobi’s
house was called at the instance of the accused but he was
not there. He attended as the representative of Ivory Merchant Bank. He attended because Partnership declared the
transaction involving exhibit “C” as that of the bank and the
first accused person had consistently maintained that it was
his personal transaction between himself and Partnership
Investment Company Limited hence he attended the meeting. He met Chief Amobi for the first time on that day. He
left the meeting after the issue of whose transaction it was,
was cleared. The first accused person, PW2 and PW3 stayed
back to work out the repayment proposal. On 16th September, 1998, his management colleagues had a meeting with
the CBN Officials in the Boardroom of Ivory Merchant
Bank. His Personal Assistant came in to say that the first
accused person requested for the use of the Boardroom for a
meeting with some individuals. The first accused has no
office in the bank and normally used the Boardroom but
because the Boardroom was in use, he authorised the use of
his office. At the end of the meeting he got to his office, met
PW1 and some gentlemen exchanging hot words. He calmed
them and asked what was happening. The men told him they
were representatives of Partnership Investment Company
and produced their complimentary cards and PW3 was the
Managing Director. PW3 stated that the first accused person
abused his office by offering them some foreign exchange
for sale purporting same to be in Ivory Merchant Bank. PW3
said since 23rd August, 1994 when they handed over exhibit
“C” to the first accused person, he had not delivered the
foreign exchange to them as at 16th September, 1994. The
first accused person admitted having a transaction with them
and in which he collected N16.56 million and that the transaction originated from Aba through PW1 but that he never
gave PW1 the impression that he was acting on behalf of
Ivory Merchant Bank. He told them that there were rules
and procedures in Ivory Merchant Bank about purchase of
foreign exchange but not limited to completing some basic
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documentation and being an account holder in Ivory Merchant Bank. He told them that Ivory Merchant Bank had
Financial Services Division responsible for foreign exchange transactions. PW3 stated that he spoke to some people in the Foreign Exchange Department who confirmed the
foreign exchange for sale. He summoned the Acting Head of
Treasury Department, one Mr Reginald Ihegbuzor and his
staff and paraded before Partnership to enable then to identify whom they spoke with on the phone. Mr Ihegbuzor and
his staff denied ever speaking to Partnership Investment Ltd.
He documented the event. Copy of the file note of 10th
September, 1994 which was admitted as exhibit “56”. Seven
to ten days later, PW3 came to see him alone and requested
an “offer for a deal”. He requested that he should make
recommendation to the Board to refund the deposit collected
from them by the first accused and convert same to the first
accused person’s Directors’ Loan but he declined to do so
and told him that it would be fraudulent and misleading on
his part. PW3 threatened that since he would not co-operate,
he was going to make sure that both himself and the bank
were roped in. PW3 wrote a petition to the Board of Ivory
Merchant Bank, Presidential Task Force, Special Fraud
Unit, the Banking Examination Department of CBN, Banking Supervision Department and NDIC. He identified exhibit “E” as the petition to the Board of Ivory. The Board
investigated the complaint and made their findings to CBN
and in this preliminary investigation, PW3 and himself made
submission. The first accused was invited but could not
come. He identified exhibit “S” as the minutes of the meeting between Partnership and Ivory Merchant Bank as well as
exhibit “22” the minutes of the meeting between the CBN,
Partnership, Ivory Merchant Bank and the first accused
person on 2nd November, 1995 at Ivory Merchant Bank as
well as exhibit “57” which was the “update on litigation”.
The Board wrote a letter of warning to him exhibit “58”. He
protested in a letter, exhibit “59”. In July 1995, the Board
held a meeting and overruled its decision in exhibit “58” and
tendered unreserved apology to him. The minutes of the
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Board was tendered as exhibit “60”. In exhibit “61”, the
Board withdrew the letter of admonition. He identified exhibit “F” addressed by Partnership to the Director of Banking Supervision of the Central Bank the CBN asked for his
response in exhibit “62”. The letter of his response was
admitted as exhibit “63”. The attachments were marked
exhibits “63A”–“63H”. He got no reply from CBN and
telephoned one W.A. Abuku who wrote the letter and who
told him that his response was satisfactory to them at the
CBN and that the CBN was satisfied that the transaction was
a personal affair of the first accused person and that his
response addressed all the issues and further that the Central
Bank had declared the matter closed. He got another letter
from the CBN. It was admitted as exhibit “W1”. It was written by Mr Omibiyi who asked the Board of Ivory Merchant
Bank to discountenance the contents of exhibit “W1”. He
saw exhibit “W2”. It was his response to yet another exhibit
“W3” from CBN. He saw exhibit “62”. Exhibit “62”, W1
and W1A” were letters from the CBN. He received exhibit
“W1A” on 23/4/95 and as at 23/4/95 there was no exhibit
“63” in existence. He received no query from the CBN before exhibits “W1” and “W1A” were written. He had made
his response to the CBN in respect of the case when exhibits
“W1” and “W1A” were written. Exhibit “W6” was an
anonymous petition written against him. He saw exhibit
“W6” before. It was attached to a letter from CBN addressed
to him calling for his response. Exhibit “W4” was a query to
which exhibit “W5” was attached. Exhibit “W4” was signed
by O.O. Omibiyi. After his reply in exhibit “W3”, he received a response from the CBN. He received a letter of
clearance in exhibit “W2” and after which he did not receive
any other query or indictment from the CBN and the relationship between CBN and himself was professionally cordial until he was arraigned before this Tribunal. In fact, in
March, 1996, the CBN renewed and extended his appointment as the Executive Chairman/Chief Executive of Ivory
Merchant Bank and he was notified in writing in exhibit
“64”. He was queried by the NDIC in exhibit “65” and he
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replied in exhibits “66–66ZZA”. He did not receive any
response from the NDIC. He subsequently met with Mr John
Ebhodaghe and Alhaji S. Dokaji, both of the NDIC who told
him that his response was well articulated and addressed all
issues raised in the query of Mr Dokaji in his response,
exhibit “65”. They told him that the NDIC was taking steps
to recover the money from the first accused person. After
exhibit “65”, he did not receive any other query from NDIC
in respect of the matter and after which he was no longer
under investigation. He sought for permission from the
NDIC to travel abroad and it was approved by the NDIC in
exhibit “67” wherein he was given a clearance in writing to
the Immigration Authorities confirming that he was not
under investigation under the Failed Bank Decree and therefore allowed to travel. He saw page 2 of exhibit “66ZQ” and
the paragraph in respect of the finding of the CBN in a matter involving Ivory Merchant Bank and Guaranty Trust Bank
on third party cheques made out in the name of Ivory Merchant Bank. He tendered exhibit “68” as the letter of his
appointment as the Chairman/Chief Executive of Ivory Merchant Bank by Mr John Ebhodagbe, Managing Director/Chief Executive of NDIC where he stated therein that he
was being appointed Chairman/Chief Executive based on his
“wealth of experience and integrity to bear in the discharge
of his important National assignment”. He saw exhibit “T2”
which was the Disbursement Instruction to exhibit “C”. He
made endorsement to Operations Department on exhibit
“T2” when the Receiver stamp and Mr Matthew Ani’s endorsement were already on it. Ani was his Secretary. He did
not give any specific instruction on exhibit “T2” because it
was a routine function of the Operations Division in liaison
with the Corporate Banking Division. He saw exhibits “5–
5E” – the Availment Forms. After the forms had been processed they were sent to the office of the Managing Director
for approval based on the recommendation of the officers
and then sent both to the Ops. Department in respect of
customers’ cleared funds. Exhibits “5–5E” got to him as the
Managing Director/Chief Executive. If exhibit “C” had been
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issued in the name of the first accused, it would have been
paid into his private account. Exhibit “C” was Crystal Bank
Cheque for N16.56 million in favour of Ivory Merchant
Bank in Crystal Bank. Exhibit “C” was reflected in exhibit
“6”. There was a symbolic difference between exhibit “C”
and exhibit “9A” – the Owena Bank cheque for N6 million
made out in the name of Ivory Merchant Bank for the account of Dr E.U. Onwudiwe. He attached the CBN letter,
exhibit “66ZQ” to his statement exhibit “2A”. He also made
reference to CBN circular and identified exhibit “X”. Apart
from exhibit “X”, he tendered other documents from the
CBN. They were exhibits “69”–“71”. He stated his professional qualifications as follows:–
(1) B.Sc. Accountancy 1979 Tennesse State University
Nashville, USA.
(2) M.B.A. University of Tennesse, 1980.
(3) Member, London Institute of bankers 1972 and became an Associate in 1979.
(4) A.I.B. (Parts I and II) completed in 1979.
(5) Member, Nigerian Chartered Institute of bankers.
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He first joined the banking Industry in 1972.
Cross-examined by Orji for the first accused person
He was appointed Managing Director/Chief Executive of g
Ivory Merchant Bank in 1994. The first accused person
deposited original title deeds with the bank. The documents
were released to the first accused person when he paid the
facilities. He wrote a report exhibit “72” in respect of Direc- h
tors’ mortgage loan.
Cross-examined by Asuquo
He saw exhibit “C” with two parallel lines drawn across it
i
and marked, “Not negotiable” “Account payee only”. The
endorsement was made by Crystal Bank of Nigeria. Exhibit
“E”, Partnership letter to the CBN did not disclose the level
of his involvement in the transaction. It was true that in
withdrawing exhibit “61” against him, the Board of Ivory j
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Merchant Bank based its claim on new revelations and recent development in the Partnership case which sole source
was not from him. In exhibit “63”, CBN query, he stated the
b reason for attending the meeting in Chief Amobi’s house.
He did not tell the Police in his statements that he made file
notes. In respect of his response to exhibit “62” from the
CBN, he spoke with the signatory, Mr Aduku who informed
c him that his response satisfactorily addressed all the issues
raised in the Partnership Petition and that he was satisfied
that the transaction was a personal transaction between Partnership and the first accused person. Mr Aduku did not
d reduce this view point into writing. He was not aware that
A.C. Mbagwu wrote to the Board of Ivory Merchant Bank
intimating it of his intention to take over from the first accused person. He was not aware of any Suit No.
FHC/L/772/95 between A.C. Mbagwu as plaintiff and Joe
e
Billy Ekwunife as second defendant. The allegation deposed
to by Mbagwu in exhibit “74” to the effect that himself and
the first accused collected exhibit “C” from Partnership was
not correct. It was not correct that he negligently caused
f exhibit “C” to be paid into the account of the first accused
person or that he colluded with him so as to enable the first
accused person collect the proceeds of exhibit “C”.
g

DW1 to second accused

Mrs Lizzy Idigbe. She lived at No. 18, Ibikunle Street, Yaba,
Lagos, She is a Legal Practitioner. She was the Company
Secretary to Ivory Merchant Bank. She knew of the Partnership case. The first accused person paid the draft, exhibit
h
“C” he received from Partnership into his account with Ivory
Merchant Bank. She saw the draft.
i

j

She attended a meeting at the NDIC in the company of one
Richard Ehiguese and one Miss Jean Chiazor in respect of
the case in question at the Lagos High Court but now pending at the Court of Appeal between Partnership Investment
Ltd and Ivory Merchant Bank. There, she met Mr Kembi, a
Deputy Director with NDIC. She saw exhibit “66A”. It was
her file note. She tendered exhibit “75” – minutes of the
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Board of Ivory Merchant Bank wherein the first accused was
removed as the Chairman. She also tendered exhibits “76”
and “77” – minutes of the Board of Ivory Merchant Bank.
She saw exhibit “57” wherein the Board reversed its earlier
decision admonishing the second accused person.
Cross-examined by Alozie
Chick and Finance Securities Ltd was owned by Mbagwu.
She tendered exhibits “78” and “79” – minutes of the Board
meeting. She testified as a Prosecution witness against
Mbagwu at the Kano Zone of the Failed Banks Tribunal.
All the Directors including the first accused person paid
off their mortgage loans.
Cross-examined by Asuquo
She would not know if there was an NDIC Report on the
matter. It was true that NDIC had examiners who investigated frauds in the bank. It was true that Mr Kembi was not
a Bank Examiner but a Deputy Director (Legal). It was not
true that Mr Kembi intervened unofficially.
DW2 to the second accused person – Matthais
Uchechukwu Ali
He lived at No. 40. Olayinka Street, Ijeshatedo, Surulere,
Lagos. He joined Ivory Merchant Bank on 30th June, 1991.
In 1994, he was Secretary to the second accused person. He
received PW1 on 22nd August, 1994 in the second accused
person’s reception room. On 23rd August, 1994, the first
accused person came to the Boardroom which he used as his
office. PW1 came on that day looking for the first accused
person. The first accused person came to look for second
accused person but he told him that second accused was out
but he requested him to contact second accused person on
the cellular which he did and both spoke to each other. Then,
first accused person came later with a draft of N16.56 million. He acknowledged the letter and gave it on to the second accused person. He identified exhibit “T2” –
Disbursement Instructions as the letter. He acknowledged
receipt of the draft of N16.56 million on exhibit “T2”. On
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24th August, 1994, on the first accused person’s instructions
he received a draft for PW1 in the sum of N970.000 from
the Operations Department and he signed for it and PW1 in
turn signed for it from him and he gave PW1 the draft. On
5th September, 1995, the first accused person was working
in the Boardroom and his brother, DW2 to first accused
person, was with him. The first accused person came to him
and requested him to ask second accused person to open his
office which was done. As the first accused was having a
meeting in the second accused person’s office, he began to
hear noise and shouts and he alerted the second accused
person in the Boardroom where he was holding a meeting.
When the second accused person came, he called for the
Head of and all members of staff of the Treasury Department. The officials came and left not long after.
Cross-examined by Asuquo
He received visitors and telephone calls for the second accused person and received mails and treated them. He also
served refreshments to visitors. The Personnel Assistant to
the second accused person was called Ms Cordelia Okeke. It
was true that the second accused person did not receive
mails directly. The Bank promoted him to the rank of an
Officer. The letter of promotion was tendered and admitted
as exhibit “80”. His appraisal form was admitted as exhibit
“81”. An incident occurred at the Ivory Merchant Bank on
26th January, 1996 and he made a memo of it. The memo
was admitted as exhibit “82”. He would not remember the
number of the cellular on which he called the second accused person who was then outside the Bank premises. A
covering letter in respect of a cheque for N30 million was
admitted as exhibit “83”.
DW3 to second accused person
Jean Chiazor. She lived at No. 6, Oladeinde Street, Anthony
Village Lagos. A Legal Practitioner by profession at No. 4,
Park Lane, Apapa in the Law Firm of J Chiazor and Co.,
Ofianyi Chambers. She once worked with Bayo Kehinde
and Co – a Law Firm as well as Olisa Agbakoba, another
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Law Firm. He knew of the Partnership case while in the firm
of Agbakoba and Associates. Judgment was entered against
the Ivory Merchant Bank and the first accused person. A
Board meeting was held in January 1995 and she attended, b
representing the firm of Olisa Agbakoba and Co. She narrated what happened to the Board. The minutes were contained in exhibit “75”. DW1 to the second accused, herself
c
and Mr Stephen Onyejose were present.
Cross-examined by Orji for first accused
She saw exhibit “76”. Those who attended the meeting were
E. Ineh and herself.

d

Cross-examined by Asuquo
She was 13 years at the Bar and was aware of the Rules of
professional conduct dealing with Legal Practitioners. She
had never violated the rule. In presenting exhibit “75” to the e
Board of Ivory Merchant Bank, it was true that she stated
that the Judge who handled the Partnership and Ivory Merchant Bank case at the Lagos High Court was “being personal in the handling of the case.”
f
DW4 to the second accused person
Michael Onuorah Sam Amobi. He lived at 7A, Fowler Road,
Ikoyi Lagos. A Legal Practitioner with Law office at No. 19.
Club Road, Suite 2, Ikoyi, Lagos. He was called to the Bar
in 1966. His Registration number was 2060. He was also an
Arbitrator and was a former Deputy High Commissioner. He
saw exhibit “H” written by him to PW3 concerning the
advances Partnership made to the first accused person. He
convened a meeting on 25th October, 1995. He did not represent anybody except the first accused at that meeting. He
told PW3 that he was representing only the first accused
person. The purpose of the meeting was to work out the
conditionalities for the repayment of the money. PW2 and
PW3 brought the documents of the contract of supply of
fertilizer to the first accused person. PW2 and PW3 did not
tell him that the exhibit “C” was made in the name of Ivory
Merchant Bank because they were made to believe that they
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a
were dealing with Ivory Merchant Bank. It was true that the
first accused person has a private transaction with a foreign
company. He showed the fertilizer contract to PW3. He
b prepared the repayment proposals in exhibit “H” as that was
what they agreed upon at the meeting. Exhibit “H”, talked
about goods. The first accused person promised to get the
money from Dr Lacey. The first accused person issued a
c cheque for N21 million with a covering letter, exhibit “H”.
The wife of the first accused person brought court processes
to his house while the first accused person was with PW3.
PW3 came to his house with security operatives inviting the
d first accused person to see the Commissioner of Police at
Milverton. The first accused and herself were to proceed to
the Federal High Court, Ikoyi that morning to enable the
first accused person swear to a counter affidavit. He bought
a copy of the FAME Magazine, the edition of 9th – 15th
e
September, 1997 and tendered it as exhibit “84” wherein the
names of Dr Lacey (Ade Bendel) was mentioned as a part of
a syndicate duping various dignatories under false pretences.
f

Cross-examined by Asuquo

He saw exhibit “48”, the counter affidavit. He prepared it.
He saw the word “goods” therein. The word “goods” referred to dollars was used by the Parties as a cover up as
g the transaction was illegal. It was true that the names of the
first accused person were not mentioned among “the prominent victims of 419 scam” in the Fame Magazine, exhibit
“84”.
h

At the end of the case for the Defence, the Learned Counsel for both the Prosecution and Defence, with the leave of
this Tribunal, filed written Addresses and Replies thereto.
The briefs are indeed volume of books.

i

The questions for determination in this case are two
fold:”–
(1) Whether the transaction was personal transaction
between Partnership Investment Company Limited
and Ivory Merchant Bank.

j
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(2) Whether the Prosecution proved the guilt of the first
and second accused persons beyond reasonable doubt.
There is evidence from PW1 and the first accused person
that when the first accused person met PW1 at the Indafia
Restaurant in Aba to discuss the sale of $345,000 US Dollars and how to get a buyer, one Patrick Eke, one Uzoma
Alaribe and the son of the first accused person, were present.
The PW1 stated that the first accused person was introduced
to her as the Chairman of Ivory Merchant Bank. This, the
first accused person denied having been so introduced to
PW1 as the Chairman of Ivory Merchant Bank but rather he
was introduced as “Dr Edwin Onwudiwe, Chairman, Betnando Investment Company Limited” and that it was PW1
who said in Ibo Language as follows:- “oburo Ibo Chairman,
Ivory Merchant Bank, enkwah? This was interpreted to
mean in English Language as “are you not the Chairman of
Ivory Merchant Bank also?” The first accused denied ever
telling PW1 that he was in Aba to sell foreign exchange on
behalf of Ivory Merchant Bank or that he wanted a single
buyer or that he did not want publicity about it. He also
denied telling PW1 that the foreign exchange was in Ivory
Merchant Bank’s offshore account.
Both Patrick and Uzoma were not called by the Prosecution, so also were Kalu and Chuks, the link people in Lagos
from whose office in Lagos, PW1 phoned the first accused
person. They ought to have been called as Prosecution witnesses as they were material witnesses. Furthermore, Mr
Okey, whom the PW3 stated that he spoke to and who confirmed that the sum of $345,000 were still available, was
also not called to testify by the Prosecution.
In Rex v. George Kuree 7 W.A.C.A. 175, it was held at
177 thus:–

b

c

d

e

f

g

h

“It is well established that it is the duty of the prosecution to place i
before the court all available relevant evidence. This does not
mean, of course, that a whole host of witnesses must be called
upon the same point but it does mean that if there is a vital point in
issue and there is one witness whose evidence would settle in one
j
way or the other that witness ought to be called.”
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Their presence at the trial would have thrown more light into
the case if the transaction was indeed a private one between
Partnership Investment Co Limited and the first accused
b person or if it was an official banking transaction between
the Partnership Investment Co Limited and Ivory Merchant
Bank. Surely, if the transaction was that of Ivory Merchant
Bank and Partnership Investment, Kalu and Chuks menc tioned by PW1 and who spoke on phone with PW2 confirming that Ivory Merchant Bank was offering $345,000 for sale
and that PW1 was the broker and were also involved in the
discussion, ought to have been called by the Prosecution.
In his evidence-in-chief, the PW3 stated that in the office
d
of the second accused person and in the presence of the first
accused person, the second accused person told him that
money being expected was that of the first accused person.
e He interpreted that to mean that the first accused was personally handling the transaction. Under cross-examination
by Alozie, Learned Counsel for the first accused person,
PW3 stated as follows:–
f

“On the 24/10/94, the second accused person told me that the
money being expected by Partnership Investment Co Limited was
coming on behalf of the first accused person”.

In her evidence-in-chief, PW1 stated that the Board of Ivory
Merchant Bank to which she was summoned, asked her if
g she knew that the transaction was a personal affair of the
first accused person. Under cross-examination from Alozie,
PW1 stated that the Board of Ivory Merchant Bank told her
that it was a private transaction. PW1 testified that at Aba,
h the first accused person gave her a complimentary card on
which he wrote the word “Chairman”. The said complimentary card was not tendered by the Prosecution. I agree with
the Learned Defence Counsel that it is a clear situation in
which to invoke the provision of section 149(d) of the Evii dence Act.
In respect of exhibit “D”, the transfer instructions which
was said to have been handed over to the first accused person along with the draft for N16.56 million, exhibit “C”, by
j PW2, it is clear that PW2 did not mention exhibit “D” in his
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statement to the Police because, according to him, the Police
did not ask him. I am of the view that if exhibit “D” had
been handed over contemporaneously to the first accused
person along with exhibit “C”, PW2 would have said so, b
whether or not he was asked by the Police at the time he
wrote his statement. Both the first and second accused person denied in their defence that exhibit “D” was ever handed
c
over to the first accused person along with exhibit “C”.
In his testimony, PW2 said as follows:–
“I asked the first accused person if the $345,000 was still available
for sale. I then gave them the draft, exhibit “C” and instructions to
d
where the money was to be transferred.”

The first accused person was in the Boardroom with the
second accused person at the time. The transfer instructions
was tendered and admitted as exhibit “D”.

e

Under cross-examination by Alozie
PW3 stated that he was not there when the draft was delivered to the first accused person but the receipt of the draft
and the Transfer Instruction, exhibit “C” and “D” were con- f
firmed to him when he went to the Ivory Merchant Bank on
24th August, 1994. Still under cross-examination from
Alozie, PW3 stated further:–
“I did not tell the Police in my statement that I deposited transfer g
instructions, exhibit ‘D’ with the first accused person or that I gave
anybody transfer instruction. In exhibit ‘E’ and ‘F’, my petitions to
the CBN and NDIC. respectively, I did not say anything about
transfer instructions.”

Under cross-examination by Sofunde, S.A.N. for the second
accused person, PW3 said:–

h

“The original copy of the transfer instruction, exhibit ‘D’ was
given to Ivory Merchant Bank. There is an indication on the original copy of exhibit “D” which made it clear that it emanated from i
Partnership Investment Co Limited. I signed exhibit ‘D’ in my
office. I also signed exhibit ‘E’. I signed “F”. I also signed the affidavit in support of exhibit ‘P’. I also signed the affidavit of exhibit ‘K’. I also signed the affidavit in support of exhibit ‘P1’. I did
not sign exhibit ‘D’. The signature of exhibit ‘D’ is the shortened j
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form of my signature when I do not consider the letter or document material enough to warrant my full signature. I can write in
the Tribunal my short signature.”

b Re-examined by Asuquo, learned Prosecution Counsel, PW3
stated thus:–
c

“I testified under cross-examination that in my statement to the
Police in exhibits ‘E’ and ‘F’, I did not mention transfer instruction, exhibit “D” to the Police. I did not refer to the transfer instruction in my exhibits ‘E’ and ‘F’ because I did not consider it
material and for that reason I signed exhibit ‘D’ with my short
signature.”

d Still in answer to further cross-examination by Sofunde,
S.A.N. on exhibit “D”, PW3 stated its whereabout as follows:–
e

f

“I do not know how the document, exhibit ‘D’ came to the Tribunal. I do not also know when it came to the Court. The last account
that I can give in respect of exhibit ‘D’ (photocopy) is that the
original went to the bank and that, exhibit ‘D’ is a photo-copy of
the original that was sent to the bank, that is to say, it is a photographed copy, using a photo-copy machine. The last known account of exhibit ‘D’ (photocopy) was when it was requested by the
Prosecuting Authorities. I can’t remember when. By Prosecuting
Authorities, I mean the Prosecution Lawyers. I can’t remember
who asked to produce it.”

g It is clear from the above that the Transfer Instruction, exhibit “D” was never handed to the Police (PW6) in the
course of investigation. In my view, exhibit “D” surfaced in
the Tribunal for the first time when PW2 was testifying. By
virtue of the provision of section 108 of the Evidence Act,
h which provides thus:–

i

j

“(1) In order to ascertain whether a signature, writing, seal or
finger impression is that of the person by whom it purports
to have been written or made by that person may be compared with the one which is to be proved although that signature, writing, seal or finger impression has not been
produced or proved for any other purpose.
(2) The court may direct that any person present in court to
write any words or figures or to make finger impressions for
the purpose of enabling the court to compare the words or
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finger impressions so written with any words, figures or
finger impressions alleged to have been written or made by
such person.”

On the application of Mr Sofunde, Learned Counsel for the
second accused person, this Tribunal ordered that the PW3
should sign his specimen shortened signature on a piece of
paper in the open Tribunal and in the course of the proceedings. He did so and exhibit “D1” is the specimen signature.
The PW3 signed his shortened form of signature, twice on
the front page and twice at the back. In accordance with the
provision of section 108(2) of the Evidence Act, I have
compared the signature on exhibit “D” with those on exhibit
“D1”. My finding is that the signature on exhibit “D” is not
similar to those on exhibit “D1”. Accordingly, I hereby
attach no weight to exhibit “D”. I hold that exhibit :D”, the
transfer instruction was not handed over to the first accused
person along with exhibit “C” by PW2 on 23/8/94 for onward delivery to the Ivory Merchant Bank correspondent
bank overseas. I am fortified by the decision in the case of
Michael Alake and another v. The State (1991) 7 N.W.L.R.
(Part 205) 567 at 568 ratio 29 and 592, where it was held
that while a court is not bound to accept the evidence of a
handwriting expert, it can compare the disputed writing with
the writing of the accused person and come to his own conclusion. (See also Ajala v. The State (1979) 10 C.A. 115; and
C.O.P. v. Ogochukwu (1974) 4 E.C.S.L.R. 147). PW5, Robinson Eruru Ukusajuya, a Central Bank Examiner was mandated by the Central Bank of Nigeria to carry out
investigation into the petitions of the PW3 in exhibits “E”
and “F”. He wrote a Report, exhibit “W”. At the conclusion
of his investigation, his finding was that it was a private
transaction between the first accused person and Partnership
Investment Co Limited. PW5 described the foreign exchange dealing between the first accused and Partnership
Investment Company Limited as “illegal”. Similarly, in
exhibit “R”, a Report written by Mr O.O. Omibiyi agreed
with that of PW5, exhibit “W”, both of which described the
foreign transaction between the first accused person and
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a
Partnership Investment Company as “illegal.” exhibit “R” is
hereby reproduced in full hereunder:–
b

c

d

e

f

g

h
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j

“CENTRAL BANK OF NIGERIA
Tinubu Square
Lagos.
Private Mail Bag 12194
Cables: CENBANK
Telephone: 01:2662132
19th April, 1995
OUR REF: BED/MBO/VOL.1/24/P40
The Managing Director,
Partnership Investment Co Ltd,
37, Ademola Street,
Ikoyi,
Lagos.
Attention: Mr Victor O. Ogiemwonyi
Dear Sir,
IVORY MERCHANT BANK FRAUDULENT PRACTICES
RE: DR ONWUDIWE (CHAIRMAN) AND
JOE BILLY EKWUNIFE (MANAGING DIRECTOR)
I refer to your petition Mo. PICOL/VOO/AOA/95 dated 17th
March, 1995 regarding the above subject and hereby intimate you
with the outcome of the investigation.
(a) Partnership Investment Company Limited could not back
up the purported foreign exchange transaction with appropriate foreign exchange documentation. It was apparent
that both parties contracted for direct exchange of Naira
for Dollars – a purportedly illegal deal.
(b) That the subject of the deal, that is exchange of $34,500 for
N16.56 was non-existent at the time the contract was entered into.
(c) Mr V.O. Ogiemwonyi (Petitioner) accepted Dr U.E. Onwudiwe’s personal receipt for the Crystal Bank Draft for
N16.56 million which was delivered to the Managing Director and the Chairman of Ivory Merchant Bank, as payment for certain “Goods”. The Chairman Dr Onwudiwe, not
being an Executive Director cannot justify his entering this
deal on behalf of the bank.
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a
(d)

That the Court had justifiably made Dr Onwudiwe personally liable for refund of N21 million (interest inclusive).
Your company should therefore have recourse to the Court for the
enforcement of the judgment given against Dr E.U. Onwudiwe for b
the refund of N21 million.
Yours faithfully,
? ? ? ??
sgd.
O.O. OMIBIYI
c
for DIRECTOR BANK EXAMINATION DEPT.”

PW5 testified that foreign exchange transactions were usually backed up with documentation and that purchase of
foreign exchange would depend on the purpose. If it was for
imports the following documents would be required (a) a
registered form, (b) a proforma Invoice of the goods to be
imported and other documents that might be required by the
authorised dealer. He further testified that Partnership produced no documentary evidence to back up the demand for
foreign exchange from Ivory Merchant Bank. It is clear from
the evidence of this witness that if Partnership Investment Co
Limited actually sourced for funds from the Ivory Merchant
Bank, the documents mentioned by PW5 ought to have been
attached by Partnership, but it did not. On the contrary, the
evidence led by the Prosecution was that exhibit “D” was
attached to exhibit “C”. I have already held that in my view,
exhibit “D” was never attached to exhibit “C” on 23/8/94.
This means that as against exhibit “C”. Partnership attached
nothing to it, to show that it was officially sourcing for foreign exchange from the Ivory Merchant Bank. This is moreso, when what Partnership was alleged to be buying was
described as “goods” in exhibits “G”, “J”, “J1”, “P” and “P1”.
DW1 to the second accused, Mrs Lizzy Idigbe was the
Company Secretary/Legal Adviser at the Ivory Merchant
Bank. She saw exhibit “C” and had something to do with the
investigation of the case. She was attending meeting at the
NDIC with Mr Kembi, the Deputy Director (Legal) and who
informed her that execution of a judgment has been levied
against Ivory Merchant Bank. The meeting concluded that
Ivory Merchant Bank was not a party to the transaction that
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a
led to the dispute and that it was a personal transaction between the first accused person and Partnership and that
NDIC would put pressure on the first accused person to
b meet his obligation with Partnership. This witness, who had
earlier testified at the Kano Zone of the Failed Banks Tribunal, stated that in respect of the Partnership Investment affair, the position of the Management as well as the Board of
c Ivory Merchant Bank was that it was a personal transaction
of the first accused person. She, under cross-examination by
Alozie, stated that all the Directors including the first accused person has paid off the mortgage loan.
d
In respect of the exhibit “C”, which is a third party cheque
made out in one name of Ivory Merchant Bank and crossed,
“Not negotiable account payee only”, PW5 stated that a
draft such as exhibit “C” with the name of the payee on it
e could only be paid out to a third party by a further endorsement by the beneficiary on the bank draft of Ivory Merchant
Bank to the third party. He stated that it was not true that
third party cheques could be made in the names of their
banks and there must be documentary evidence to that effect
f
if a third party so instructed. He defined a crossed cheque
marked “not negotiable” account payee only” to mean that
the draft so marked could only be paid into the account of
the beneficiary so stated in the draft. He knew one Akig nowonu who had retired from the CBN and who handled the
case of Ivory Merchant Bank against Guarantee Trust Bank
and wrote a report. This report tendered by the second accused person and marked exhibit “66ZQ” dated 11th Deh cember, 1995. Paragraph 4 of the said Report, written by the
said Akinowonu read as follows:–

i

“We are unable to pronounce Guaranty Trust Bank guilty of conversion for collecting a cheque crossed “Not negotiable” Account
payee only” for an account other than that of the named payee,
having regard to the existing practice in the industry. Third party
cheques are received by finance companies and lodged with
Commercial Banks for clearing.” (Italics mine.)

j

Ivory Merchant Bank was the named payee in that case. The
said Report was addressed to the Ivory Merchant Bank. This
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is similar to the situation in the instant case. DW1 to the first
accused person and now an Assistant General Manager at
the Comet Merchant Bank Limited testified as follows:–

b

“From my experience in Ivory Merchant Bank, it is permissible for
cheques meant for third party to be drawn in the name of Ivory
Merchant Bank. That was the normal practice I met in the Bank.
The same practice obtains at the Comet Bank. While I was at Ivory
Merchant Bank, I came across cheques meant for customers for c
encashment but made out in the name of Ivory Merchant Bank”.

This witness was the Head of Corporate Banking Division
under whom PW4, John Azumairo worked at the Ivory
Merchant Bank. PW4 had stated under cross-examination by
d
Alozie for first accused person as follows:–
“It is no longer the practice that bank cheques issued in favour of
third party can be issued in the name of the issuing bank. It was
stopped long ago and before 1994. I left Diamond Bank in 1992.
The practice was on in 1992 when I left.”
e

In my view, this cannot be true having regard to exhibit
“66ZQ”, the Report of CBN signed by Akinowonu on 11th
December, 1995 in respect of Ivory Merchant Bank and
Guaranty Trust Bank. Exhibit “66ZQ” was tendered by the f
second accused person. The Learned Counsel for the first
accused person sought to tender a copy of it earlier on
through PW5 and was met with stiff opposition from
Learned Prosecuting Counsel. He then sought to withdraw it g
and was also seriously opposed by Mr Asuquo. It was admitted in evidence and marked, exhibit “Y” (Rejected).
On the question of the Rules and Regulations applicable in
a bank, the relevant question is, who had the onus of proving h
the existence of the rules and regulations of bank making it
possible for third party cheques to be drawn in the name
of Ivory Merchant Bank, is on the second accused person?
See the case of Lord Chief Odensi Ifegwu v. Federal Repubi
lic of Nigeria (1997) 1 F.B.T.L.R. 86 at 100–101 (SAT).
The Central Bank Circular to all banks, exhibit “X”, tendered by the PW5 and as exhibit “71” by second accused is
not applicable. DW1 to the first accused person and the
second accused stated in their evidence that such a practice j
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a
was applicable at the Ivory Merchant Bank. In fact, PW5
stated that his finding in paragraph 2(a) of his Report, exhibit “W” was not based on exhibit “X” on prudent banking
b practice. Exhibit “X” reads as follows:–

c

d

e

f

“CENTRAL BANK OF NIGERIA
Tinubu Square,
Lagos.
Telephone 6690/3
Our Ref:– DOD/D/CG/Vol.
CIRCULAR TO:
ALL MERCHANT BANKS
In view of recent disturbing incident, it has been decided that third
party cheques (CBN or Commercial Banks Cheques) will no
longer be accepted for lodgment into the account of any Merchant
Bank with the Central Bank. All Merchant Banks are, therefore,
hereby advised to make alternative arrangements for the collection
of such cheques. In other words, henceforth only cheques payable
to a Merchant Bank itself can be lodged into that Bank’s account
with the Central Bank.
Please note that this decision takes immediate effect.
? ???
sgd
M.A. Sadiq
DIRECTOR OF BANKING OPERATIONS.”

The event in the instant case took effect in August, 1994.
In my view, the burden of proving that he acted within the
g
rules and regulations of the bank had been discharged by the
second accused.
The first accused person had consistently insisted that he
took
money from the Partnership Investment Co Ltd but that
h
it was a private transaction. He testified that both the Ivory
Merchant Bank and the second accused person were not
parties to the transaction. At the earliest opportunity, PW1
stated in her statement to the Police, exhibit “A1”, that she
i
mentioned the names of second accused person only in respect of the photo-copied Indian draft in the first meeting.
She did mention the names of the second accused person
when the Partnership draft of N16.56 million was handed
j over to the first accused person. When in exhibit “A1” she
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a
queried the reduction of the commission paid to her, she did
not also mention the names of the second accused person.
Under cross-examination from Alozie, PW1 stated as fol- b
lows:–
“I agree that I mentioned the second accused person’s name in the
meeting which has to do with the Indian. I also agree that in the
second meeting, I did not mention the name of the second accused
person in connection with the Partnership draft. Another passage c
that I have just read in page 7 of exhibit ‘A1’, deals with another
occasion when the Partnership draft was handed over to the first
accused person. In that passage, I agree that no reference was
made to the second accused person. I see another passage at exhibit ‘A1’, that passage queried the short payment of my commis- d
sion and the transfer instruction. I did not make any reference to
the second accused person on that passage.”

In Commissioner of Police v. Tijani Alao and another
(1959) W.R.N.L.R. 39, it was held that when an eye-witness
omits to mention at the earliest opportunity the names of the
person whom he said he saw committing the offence, a court
must be careful in accepting his evidence given later and
implicating the persons charged unless a satisfactory explanation is given. See also the following cases:–
(1) Zekeri Abudu v. The State (1985) 1 S.C. 222 at 223–
224 and 243.
(2) Nemo Tsaku and others v. The State (1986) 1
N.W.L.R. (Part 17) 516 at 519 ratio 22.
(3) Yekini Adeoye v. Commissioner of Police (1959)
WRNLR 100.
(4) Ugboma v. Police (1959–60) WNLR 312.

e

f

g

h

Following persistent request by PW2 and PW3 for assurances from the first accused person that they would eventually get the goods ordered, the first accused person on
i
5/9/94, issued a personal receipt exhibit “G” to them. Exhibit “G” does not bear the official logo and letter- heading
of Ivory Merchant Bank nor was it written by the first accused person in his capacity as the Chairman of Ivory Merchant Bank. It was witnessed by Mac-Harrison Onwudiwe, j
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a
DW2 to the first accused person who is not a member of
staff of Ivory Merchant Bank. Surely, if exhibit “G” was an
official receipt of Ivory Merchant Bank, it would have borne
b the letter-heading of Ivory Merchant Bank and even witnessed by a member of staff of Ivory Merchant Bank and the
second accused person as the Managing Director would not
have declined to do so. Exhibit “G” is reproduced as follows:–
c
“Dr E.U. Onwudiwe

d

e

f

g

c/o St. Joseph’s Hospital,
27/29 Anokwu Street,
OWERRI
Imo State.
5th September, 1994
A.C.KNOWLEDGEMENT
I, acknowledge receipt of the total sum of N16.56 million from
PARTNERSHIP INVESTMENT COMPANY as deposit for delivery of goods ordered. These goods will be delivered on 14th
September, 1994. Failure to deliver the goods will attract refund of
N16.56 million plus interest of 21% (twenty-one) per cent for period outstanding and Bank costs.”
? ? ? ? sgd
DR E.U. Onwudiwe
Dated this 5th day of September, 1994.
MAC-HARRISON ONWUDIWE
? ? ? ? sgd
Witness.”

When he failed to deliver the goods or refund the N16.56
million to Partnership on 14th September, 1994, the first
h accused person’s Counsel, Chief M.C. Amobi (DW4 to the
second accused person) issued a repayment proposal, exhibit
“H” which was not honoured by him, the first accused
person. The first accused person then proceeded to issue a
i dud cheque for N21 million, exhibit “L” to Partnership. It is
this transaction that was declared illegal by the CBN in
exhibits “R–W”. Having regard to the above, I hold that the
transaction was a personal one between Partnership Investment Ltd and the first accused person. From the evidence
j led, I believe PW4, PW7 and DW1 to the first accused

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE IV, LAGOS)

390

Nigerian Banking Law Reports

Edokpayi J
[1998] 8 N.B.L.R. (PART III)

a
person that the second accused person not only signed the
Disbursement transaction, exhibit “T2”, he also approved
the disbursement forms, exhibit “5–5E”.
b
I have taken a careful look at page 75 of exhibit “Q” which
spelt out the names of the authorised dealers in Naira and
foreign exchange at the Ivory Merchant Bank in order to
ascertain whom PW2 claimed to have spoken to in the
Treasury Department of Ivory Merchant Bank and who c
confirmed to him that the funds were available at the Ivory
Merchant Bank. PW2 stated as follows:–
“It was no longer necessary to confirm the transaction from the
second accused who was the Managing Director of Ivory Mer- d
chant Bank after speaking to Mr Okey who is a dealer in the
Treasury Department. I do not know his full names. I got to know
about the name and telephone number of Mr Okey from the Telephone Directory of Banks and Treasury Departments. On the date
that we came to Ivory Merchant Bank, the staff of the said Bank e
were paraded so that we could identify the said Mr Okey. We
identified him and he came to the office of the second accused
person and admitted that he spoke to me and confirmed it – the
Banks Directory listed all the names of Dealers in foreign exchange and that was how I came about the name of Mr Okey. f
Also, one Mr Chuks gave me Mr Okey’s name. No position was
ascribed to him in the Directory. He was simply listed as a Dealer.
If I am asked to produce the Directory, I can do so.”

The Dealers Directory thus produced is exhibit “Q”. I cannot
find Mr Okey’s name in it. It is not clear how PW2 was able
to identify a person he had not previously seen but only
spoken to once on phone. In an identification parade, see the
case of Charles Anyaele v. The State (1973) N.M.L.R. 312.
PW7 testified that he knew one “Okey” working in Ivory
Merchant Bank in August, 1994 and that he had left. He
gave his full names as Okechukwu Wachukwu who worked
in the Treasury Department in 1994. He tendered the letter
of offer of Appointment of the said Okechukwu A. Wachukwu which was admitted and marked exhibit “7”. This
Tribunal has not been told that Okey” and “Okechukwu
were interchangeable or that “Okey” is a shortened form
of Okechukwu. In any case, the names of either “Okey”
simpliciter or Okechukwu Wachukwu are not contained at

g

h

i

j
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c

d

e

f

g

h

i

j

page 75 of exhibit “Q”. More than this, how did PW2 identity him when there is no evidence that he had not previously
met him? Exhibit “Q” was produced by PW3.
In my view, I do not believe that the said Okey and Okechukwu Wachukwu are one and the same person. I therefore
hold that there was nobody called “Okey whom PW2 spoke
with on telephone at the Ivory Merchant Bank. I further hold
that the said Okey is a fictitious person. The mode of identification of the said “Okey” was not sufficiently and properly
conducted. PW2 had never met with “Okey” prior to that
day except that he had a conversation with him on phone.
What then was the mode of identification? If a formal identification parade was held, Police Forms D48, D49 and D50
normally used in such a situation were not tendered. If it was
an identification by voice, there is no such evidence. In
Eugene Ibe v. The State (1992) 5 N.W.L.R. (Part 244) 642 at
644 and 649, the Supreme Court held that it is settled law
that there may be sufficient identification of an accused
person by his voice. By the same token, a witness can also
be identified by voice but there is no evidence of identification of Okey through his voice. (See also R v. John Keating
(1909) 2 Cr. App. R 61). I therefore hold that the said
“Okey” is a fictitious person. The first accused person admitted giving the bulk of the N16.56 million to one Dr
Lacey whose address and photograph, according to PW6,
the IPO, the first accused person was unable to supply except that he met the said Dr Lacey in London. The first accused person tendered as exhibits, 6 (six) receipts of
Agriprod Inc. whose address was given as No. 9B, Adeboye-Solanke Street, Ikeja, Lagos, dated on various dates
between June and September, 1994 which were issued to
him by Dr V. Lacey. They are exhibits “33–33E”. His evidence is that he was duped by Dr Lacey who has now disappeared into thin air. He made no report to the Police. If that
was so, why did he not hand over exhibits “33–33E” to the
Police (IPO) during investigation? After all, they contained
the address of the said Dr Lacey under cross examination by
Asuquo. I do not believe him. DW4 tendered a copy of
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a
FAME Magazine of Tuesday, September 9 – Monday 15,
1997. The first accused admitted that he did not mention
exhibits “33–33E” in his statement and PW6 was not cross
examined on exhibit 84. He referred to pages 6–7 headed b
“PROMINENT VICTIMS OF 419 SCAM: in which one Dr
Lacey (Ade Bendel) was alleged to have duped many
prominent persons in Nigeria. The only paragraph in which
c
the same appeared at the centre page reads at follows:–
“From this stage, Baba Aladura was introduced to another set, who
purportedly represented a bogus business concern known as SkyBirds Organisation headed by one Dr Segun Oluwole, real name
Chris Obaoye, now late. Here. Dr Otubu paid several millions of
naira in foreign exchange before he later got introduced to another d
business out-fit Worldwide Organisation noted for dangling fake
money minting carrots. The Organisation headed by Dr Lacey –
(Ade Bendel) also collected huge sums of money running into millions of Naira from Dr Otubu.”

Mr Alozie sought to establish that the Dr Lacey (Ade
Bendel) mentioned in exhibit “84” was the one and the same
person as the Dr Lacey who allegedly duped the first accused person. I do not agree that Dr Lacey (Ade Bendel) and
De. Lacey are one and the same person. The names of the
first accused person was not among the prominent victims of
419 scam mentioned in exhibit “84”. Even the spelling of
the names are not the same and I cannot hold, without any
evidence being adduced, that the names of Dr Lacey were
mis-spelt as Dr Lacey in exhibit “84”. It may be well that
there is someone else whom bears the name Dr Lacey. The
first accused person did not testify that Dr Lacey with who
he frequently interacted was also known as Ade Bendel. I
am of the opinion that it is a ruse and a clear attempt by the
DW4 to the second accused person to hood-wink the Tribunal. After all, he prepared exhibit “H” the repayment proposals and hosted meetings. In respect of the Partnership
transaction, the Board of Ivory Merchant Bank admonished
the second accused person in the way the N16.56 million
was disbursed. This letter of warning is contained in exhibit
“58”. The second accused person protested against the admonition in his letter to the Board of Ivory Merchant Bank

e

f

g

h

i

j
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a
in exhibit “59”. In the 38th regular meeting of the Board of
Ivory Merchant Bank held on 14th July, 1995, the minutes
of the meeting was admitted as exhibit “60”. In exhibit “60”
b at page 12 paragraph 10 which dealt with “UPDATE ON
LITIGATION” and particularly at page 17, paragraph 2, the
Board of Ivory Merchant Bank passed a resolution to withdraw exhibit “58” the letter of admonition it had earlier
c written to the second accused person. It reads as follows:–

d

“In the light of these recent developments and revelation, the
Board agreed that there was the need to withdraw the earlier letter
written to the MD/CEO in respect of this case. The Board expressed great disappointment in the way Mrs Nwogu and Partnership Investment Company lied and mislead the Board and reconfirmed its determination to counter sue Partnership Investment
Company Limited for libel and damages.”

So in exhibit “61”, Board of Ivory Merchant Bank wrote a
e letter dated 2nd August, 1995 to the second accused person
formally withdrawing the letter of admonition, exhibit “58”.
In the said letter of withdrawal exhibit “61” the Board of
Ivory Merchant Bank apologised to the second accused
f person and commended him for speaking the truth and acting professionally in his narration of the details of the Partnership transaction to the Board. Exhibit “61” was signed by
the Chairman of the Board of Ivory Merchant Bank, Major
General D.M. Jemibewon (Rtd) and AVM A.D. Bello (Rtd.)
g
as the Vice-Chairman. Exhibit “61” is reproduced hereunder
as follows:–
h

i

j

Ivory Merchant Bank Limited
RC 127863
31, Akin Adesola Street,
P.O. Box, 733518,
Victoria Island, Lagos.
August 2, 1995
Dear Mr Ekwunife
RE: CASE OF PARTNERSHIP INVESTMENT LTD
VS
IVORY MERCHANT BANK LIMITED AND
DR E.U. ONWUDIWE
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a
Findings of a Special Committee set up by the Board to examine
the circumstances leading to freezing of the Bank’s account with
and other Commercial Banks
We refer to our letter addressed to you on the above subject dated
29th December, 1994 and by this letter withdraw the said letter
under reference.
The decision to withdraw this letter was taken at the 38th Board
meeting held on the 14th July, 1995 in view of the new revelations
and recent developments brought to the transaction and that your
role and that of the Bank were purely professional. The Board reiterated clearly that this transaction was a personal transaction between Dr E.U. Onwudiwe and Partnership Investment Limited and
regrets any inconveniences caused by the earlier letter under reference.
Yours faithfully
for: BOARD OF DIRECTORS
? ? ? ? sgd
? ? ? ?sgd
MAJ. GEN. D.M. JEMIBEWON AVM A.D. BELLO (RTD)
(RTD)
CHAIRMAN
VICE CHAIRMAN

b

c

d

e

In respect of exhibit “F”, the petition of Partnership Investment Ltd to the Central Bank of Nigeria dated 17th March, f
1995, the CBN a query, exhibit “W1” (a clearer copy is
exhibit “W1A”) to the second accused person. The letter
was signed by Mr O.O. Omibiyi on behalf of the Director,
g
Banking Examination Department it reads this:–
“CENTRAL BANK OF NIGERIA
Tinubu Square,
Lagos.
PRIVATE MAIL BAG 12194
CABLES CENBANK.
TEL. 01-2667971
TELEX 22564 CENBANK NIG.
19th April, 1995
OUR REF. BED/MBO/VOL.1/26/39
Mr Joe-Billy Ekwunife
The Managing Director,
Ivory Merchant Ltd,

h

i

j
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31, Akin Adesola Street,
Victoria Island,
Lagos.
Dear Mr Ekwunife,
IVORY MERCHANT BANK FRAUDULENT PRACTICES
RE: ONWUDIWE (CHAIRMAN)
JOE-BILLY EKWUNIFE (sic) (MANAGING DIRECTOR)
We received a petition dated 17th March, 1995 from the Managing
Director of Partnership Investment Co Limited in which you were
accused of having actively connived with Dr E.U. Onwudiwe to
fraudulently misappropriate the company’s money.
Our investigation reveals that you negligently disbursed the sum of
N16,560,000 being the proceeds of a Draft in favour of Ivory Merchant Bank to Dr E.U. Onwudiwe.
In view of the above, you are hereby warned to guard against gross
negligence and unprofessional attitude in the course of your official duties. Please note that a repeat of this will attract disciplinary
action from the Supervisory Authorities.
Yours faithfully;
O.O. OMIBIYI
FOR: DIRECTOR OF BANK EXAMINATION DEPT.
CC: Board of Directors
Ivory Merchant Bank.”

There is uncontradicted evidence from the second accused
g person that this exhibit was discussed at the Board Meeting
of Ivory Merchant Bank which expressed shock at the letter.
It was suggested at the meeting that the Board’s official
reaction be made known to Mr Omibiyi, firstly by phone
h call and to be followed by a letter from the Board of Ivory
Merchant Bank. There is uncontradicted evidence from him
that when Dr (Mrs) Okereke-Onyiuke, a Board Member
called Mr Omibiyi on the phone and expressed the Board’s
shock at exhibits “W1” and: W1A” in the presence of the
i
other Board Members and informed him of the intention of
the Board to react to the said letter by way of writing.
Mr Omibiyi told Dr (Mrs) Okereke-Onyiuke that the letter,
exhibits “W1” and “W1A” should be discountenanced
j and would not be placed in the file of the second accused
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a
person. See exhibit “W3” dated 1/11/95 from last paragraph
of page 6.
Earlier on and as a result of the petition dated 17/3/94, sent b
to the Deputy-Governor of Central Bank by Partnership
Investment Company Limited, Ref. No. PICOL/VOO/
AOA/95 of 17th March, 1995, a Panel headed by PW5 was
assigned to investigate the allegations made against the first
and second accused person. The Panel recommended in its c
Report, exhibit “W” dated 3/4/95 as follows:–
“(1) Partnership Investment Company Limited should have
recourse to the court for the enforcement of the subsisting
judgment given against Dr E.U. Onwudiwe for repayment d
of the sum of N21 million.
(2) The Managing Director of Ivory Merchant Bank, Mr Joe
Billy Ekwunife (sic) should be warned for negligently disbursing the funds to Dr Onwudiwe on his (Onwudiwe) own
instruction without clearance from the drawee bank on who e
the beneficiary was.
(3) We applaud the action of the Board for removal of Dr
Onwudiwe as Chairman of the Board and further recommend that he should automatically cease to be a Director of
the bank on account of the serious misconduct in relation to f
his fiduciary duties.”

There was yet another query from the CBN Abuja Head
Office dated 3/4/95, exhibit “62” addressed to the second
g
accused person. It read as follows:–
CENTRAL BANK OF NIGERIA
Abuja Head Office,
Abuja.
PRIVATE MAIL BAG 0187
CABLES CENBANK
TELEPHONE 09-234132-6
BSD/CR/99/VOL.4/1
The Managing Director/Chief Executive,
Ivory Merchant Bank,
31, Akin Adesola Street,
VICTORIA ISLAND,
LAGOS.

h

i

j
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Dear Sir,
RE: IVORY MERCHANT BANK FRAUDULENT PRACTICES BY
DR ONWUDIWE (CHAIRMAN)
JOE BILLY EKWUNIFE (sic) (MANAGING DIRECTOR)
Please refer to the attached photo copies of a letter No. PICOL/VOO/AOA/ 94 of 17th March, 1995 received from Mr Victor O. Ogiemwonyi, Managing Director of Partnership Investment
Company Limited alleging the conversion of N16,560,000 belonging to the finance company as a result of your failure to deliver
foreign exchange amounting to $345,000 as promised.
In view of the seriousness of the allegation, we hereby call for
your immediate response to all issues raised in the attached letter
of complaint.
Your response should reach the Director of Banking Supervision
not later than three weeks from the date of this letter.
Yours faithfully,
sgd
W.A. Aduku
For: DIRECTOR OF BANKING SUPERVISION.”

In reaction to exhibit “62”, the second accused person wrote
his response, exhibit “63” to which he attached exhibits
f “63A–63H”. There is his uncontradicted evidence that he
got no written reply from the CBN but that on his own, he
telephoned Alhaji W.A. Aduku who signed exhibit “62” and
to whom exhibits “63–63A” were addressed for his atteng tion. According to the second accused person, Mr Aduku
acknowledged receipt of exhibits “63–63H over the telephone and confirmed that exhibits “63–63H” satisfactorily
addressed all the issues raised in the petition of Partnership
h Investment Ltd and that the CBN was satisfied that the
transaction was a personal affair of the first accused person
hence there was no written reply from the CBN and that the
Banking Supervision Department of the CBN had advised
Partnership accordingly, exhibit “W6” is a clearer copy of
i
exhibit “W5”. Exhibit “W5” is an undated anonymous petition by “Concerned Staff of Ivory Merchant Bank” addressed to the Governor of the Central Bank of Nigeria,
Abuja. Exhibit “W6” is an undated anonymous petition by
j “Concerned Staff of Ivory Merchant Bank” addressed to the
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a
Director, Banking Supervision, Central Bank of Nigeria.
The contents of exhibits “W5” and “W6” apart from the
addresses, are in pari materia. Exhibits “W5 and “W6” were
titled “appointment of Chief J.B. Ekwunife as chairman and b
chief executive – a clear mistake”.
In exhibits “W5” and “W6”, it was stated in respect of the
second accused person in paragraph 2(d) as follows:–
c
“He is fully in the know about the case involving Dr E.U. Onwudiwe and Partnership Investment. Those who delivered the
cheque to him confirmed this. Indeed he shared the money with Dr
Onwudiwe at the bank’s former Guest House. Because Dr Onwudiwe is one of those who supported his employment he has
d
been policing him covering up even a case of N1 million which he
withdrew from the Bank’s account with Meridian Equity Bank.
These are only a few cases of his activities. These cases can be
verified both from the bank’s records and at Zenith and Diamond
Banks. My colleagues and I honestly believe that he is not the
right person morally and professional, for IVORY today. If the e
appointment is to enable you have an insider to support your team
you can still achieve some objectives either by drawing from the
existing staff who have the moral strength or recall any of the staff
that left the bank in the last one or two years to support the team.”

f
The Banking Examination Department of the CBN then
issued a query, exhibit “W4”, dated 31st October, 1995 to
the second accused person and referred exhibits “W5” and
“W6” to him for his response. Exhibit “W4” was signed by
g
O.O. Omibiyi. It is reproduced hereunder:–
CENTRAL BANK OF NIGERIA
Tinubu Square,
Lagos.
PRIVATE MAIL BAG/ 12194
CABLE CENBANK
TELEPHONE: 01-2662132
FAX NO. 256513
TELEX 22564 CENBANK NIG.
31st October, 1995
Chief J.B. Ekwunife,
Managing Director,
Ivory Merchant Bank

h

i

j
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31, Akin Adesola Street,
Victoria Island,
Lagos.
Dear Chief Ekwunife,
RE: APPOINTMENT OF CHIEF J.B. EKWUNIFE AS CHAIRMAN/CHIEF EXECUTIVE – A CLEAR MISTAKE
We forward a photo copy of the petition we received from some
purported staff of your bank who remained anonymous. The petition contains among others, allegation against your person as a
“deals-man” and your connivance at other unprofessional conduct
of the bank’s business.
You are please requested to respond to the allegation to enable us
to consider your own side of the story together with our findings
on a special investigation of this petition.
Your response should reach the Director of Bank Examination not
later than the close of business on Thursday, November 2nd, 1995.
Yours faithfully,
O.O. Omibiyi
for: DIRECTOR OF BANK EXAMINATION.”

The response of the second accused person to the Director of
f Bank Examination of the CBN was dated 1st November,
1995 and was admitted as exhibit “W3”. Upon receipt of
exhibit “W3”, the CBN on 15th November, 1995 wrote
exhibit “W2” to the accused person. It was signed by Mr
O.O. Omibiyi on behalf of the Director of Bank Examination.
g
Exhibit “W2” is reproduced hereunder:–

h

i

j

“CENTRAL BANK OF NIGERIA
Tinubu Square,
Lagos.
PRIVATE MAIL BAG 12194
CABLES CENBANK
TELEPHONE 01-2662132, FAX NO. 26693
TELEX 22564 CEN BANK NIG.
Ref BED/Mthe BOFID/IVR/26/VOL.1/171
15th November, 1995.
Chief Joe-Billy Ekwunife,
Chairman/Chief Executive,
Ivory Merchant Bank Limited,
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31, Akin Adesola Street,
Victoria Island
Lagos.
Dear Sir,
RE: APPOINTMENT OF CHIEF J.B. EKWUNIFE AS CHAIRMAN/CHIEF EXECUTIVE – A CLEAR MISTAKE
We refer to your response of 1st November, 1995 to above undated petition.
Considering the information provided in your response, the findings of our team of Bank Examiners who carried out an investigation on the allegation and the unsubstantiated allegations of the
anonymous petitions, we have come to the conclusion that you
retain your position as Chairman/Chief Executive of the bank.
Accordingly, you are hereby cleared of the allegations levelled
against your person by the petitioners.
Yours faithfully,
Sgd
O.O. OMIBIYI
for: DIRECTOR OF BANK EXAMINATION.” (Italics mine.)

b

c

d

e

It is interesting to note that on 15th September, 1995, another Regulatory Body, the Nigeria Deposit Insurance Cor- f
poration appointed second accused person as the Executive
Chairman of Ivory Merchant Bank Limited upon the takeover of the bank by the Central Bank of Nigeria and also
upon the removal of the first accused person as the Chair- g
man of Ivory Merchant Bank. The letter of the said appointment was admitted as exhibit “68”. It was signed by Mr
John U. Ebhodaghe, the Managing Director/Chief Executive
of the Nigeria Deposit Insurance Corporation. Part of exhibit
h
“68” reads as follows:–
“We expect that you would bring your wealth of experience and
integrity to bear in the discharge of this important national assignment.”

On March 28th, 1996, the CBN wrote exhibit “64” to the i
second accused person and addressed it to him as:–
“Mr J Ekwunife
Executive Chairman,
Ivory Merchant Bank Ltd,

j
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31, Akin Adesola Street,
Victoria Island,
Lagos”.
In exhibit “64”, the CBN extended the tenure of the Management
of Ivory Merchant Bank for another six (6) months. Exhibit 68 is
reproduced hereunder:–
“CENTRAL BANK OF NIGERIA
HEAD OFFICE,
GARKI – ABUJA.
PRIVATE MAIL BAG 187 CENBANK
TEL: 09/2345313, 2345305, 2345307
BSD/SURV.19/Vol.55
Mr J Ekwunife,
Executive Chairman Ivory Merchant Bank Ltd,
31, Akin Adesola Street,
Victoria Island,
Lagos.
Dear Sir/Madam,
RE: EXTENTION OF THE TENURE OF THE MANAGEMENT
BOARD
We write to inform you that the Management of the Central Bank
of Nigeria, had, after reviewing the progress so far made on your
assignment as a member of the Management Board and in view of
the fact that the assignment had not been concluded, decided to
extend, for another period of six (6) months, the tenure of the
Management Board with effect from March 15th, 1996.
While appreciating your efforts to date, we wish to advise you
should put in your best endeavours at all times.
Yours faithfully,
Sgd
A.S. BAMISILE
for: DIRECTOR OF BANKING SUPERVISION.” (Italics mine.)

On 8th February, 1996, a query from the Nigeria Deposit
Insurance Corporation, signed by Shehu S. Dokaji Esq on
behalf of the Board Secretary/Legal Adviser was addressed
to the second accused person as the Executive Chairman of
Ivory Merchant Bank in respect of the disbursement of the
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Partnership Investment Limited draft of N16.56 million. It
was admitted as exhibit 65. The explanation of the second
accused person was sought by the NDIC. The second accused responded in exhibit 66 and attached thereto are exhibits “66A–66ZZA. According to the second accused
person, he got no reply from the NDIC. Thereafter, he the
second accused person then met with the Managing Director/
Chief Executive of the NDIC, Mr John Ebhodagbe and
Alhaji S. Dokaji also of the NDIC in the office of the Managing Director of the NDIC and that in that meeting, the
query from the NDIC, exhibit 65 and his response in exhibit
66 were discussed along with unrelated issues. According to
the second accused person, the Managing Director of the
NDIC told him at that meeting, that his response, exhibit 66
was well articulated and satisfactorily addressed all issues
raised in exhibit 65 and furthermore, that Mr Dokaji, the
author of exhibit 65, also stated that the NDIC had taken
steps through the Police to recover the money from the first
accused person. The second accused person has no query
from the NDIC before exhibit 65 was written on 8th February, 1996. After he had received exhibit 65 and replied to it
in exhibits. “66–622A, he did not receive any other query
from the NDIC. Indeed, it was after the second accused
person had responded in exhibits “66–6622A” that the
NDIC wrote exhibit “67A” to the Immigration Authorities to
the effect that the second accused person was “not under any
criminal investigation at the moment” and that the NDIC
had no objection to his being allowed to travel abroad, at the
request of the second accused person.

b

c

d

e

f

g

h
On 13th May, 1996, the NDIC approved the “Compassionate Requests” by the second accused person dated 8th
May, 1996 and granted him a 25-working day leave of absence and an economy class ticket to enable him travel to
i
California, U.S.A. for his son’s surgery. The said approval
was admitted as exhibit 67. As a result of the approval it
granted to the second accused person to travel to the U.S.A.
on holiday, the NDIC then wrote a letter, exhibit 67A to
the Area Controller-General of the Nigerian Immigration j
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Services on 17/5/96 giving the second accused person, a
letter of clearance. Exhibit 67A is reproduced hereunder:–
b

c

d

e

f

g

“NIGERIA DEPOSIT INSURANCE CORPORATION
MAMMAN KOTANGORA HOUSE
NO. 23A MARINA STREET,
P. M. B. 12881,
LAGOS – NIGERIA.
Ref: NO. NDIC/OSD/GC/64/96
The Area Controller General,
Nigerian Immigration Services,
Alagbon Close,
Ikoyi,
Lagos.
Dear Sir,
RE:- FAILED BANK DECREE NO.18 OF 1994
LETTER OF CLEARANCE – MR JOE BILLY EKWUNIFE
We refer to the above subject matter and wish to inform you that
Mr Joe-Billy Ekwunife, the Executive Chairman of Ivory Merchant Bank, is not under any criminal investigation at the moment.
We therefore have no objection to his being allowed to travel
abroad.
Thank you for your co-operation.
Yours faithfully,
Sgd
J.U. EBHODAGHE
MANAGING DIRECTOR/CHIEF EXECUTIVE”.

It is noteworthy that on 25th January, 1996, the NDIC made
a written report in respect of this case to the Police at the
h
Federal Intelligence and Investigation Bureau at Alagbon
Close, Ikoyi, Lagos.
The letter which was addressed to the Deputy InspectorGeneral of Police was dated 25th January, 1996 and signed
i
by Shehu S. Dokaji, Esq. on behalf of the Director, Board
Secretary/Legal Adviser. The letter from the NDIC was
tendered by the IPO, PW6 and admitted as exhibit “Z”. It is
on the basis of exhibit “Z” that the Police detectives at the
j Failed Banks Inquiry at the F.I.I.B now Force C.I.D. Annex
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commenced investigation. In exhibit “Z”, the names of the
second accused person were not mentioned at all. It mentioned only the names of the first accused person. Exhibit
b
“Z” is reproduced hereunder:–
“NIGERIA DEPOSIT INSURANCE CORPORATION
MAMMAN KOTANGORA HOUSE,
NO. 23A MARINA STREET,
P.M.B. 12881
LAGOS, NIGERIA.
DATE: 25th January, 1996
The Deputy Inspector-General of Police,
Federal Intelligence and Investigation Bureau,
Alagbon,
Ikoyi,
Lagos.
Dear Sir,
COMPLAINT OF OBTAINING BY FALSE PRETENCE IN THE
SUM OF N16.56 MILLION BY DR E.U. ONWUDIWE
Please refer to the above subject matter.
We wish to report a case of obtaining by false pretence the sum of
N16.56 million being amount collected by Dr Onwudiwe – a former Chairman/Director of Ivory Merchant Bank Limited from
Partnership Investment Limited – a client of the Bank for the purpose of transferring the sum of $345,000 to their order. The said
Chairman used the name of the Bank to perpetrate this fraud and
without any remorse he owned up the fraud. Till the time of writing this complaint, the Chairman failed or refused to make good
his undertaking.
The action of the Chairman is an offence under section 419 of the
Criminal Code. Or in the alternative, he took unsecured facility
without disclosure of interest punishable under section 16(1) of the
BOFID.
Kindly investigate the matter discreetly. As usual, the NDIC
would provide all logistic and necessary documents for a thorough
investigation of the case.
All relevant documents are herewith attached.
Yours faithfully,
Sgd
SHEHU S. DOKAJI ESQ
for:- Director, Board Secretary/Legal Adviser”.
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The Police (PW6) conducted an investigation and arrested
both the first and second accused persons. The Failed
Banks Inquiry wrote a Report, exhibit “3” on the investigab tion it conducted to the Deputy Inspector-General of Police
on 26/4/98 and recommended that the second accused person be used as a Prosecution witness against the first accused person hence according to PW6, he did not detain the
c second accused person after taking statements from him.
According to the Police, the second accused person was
charged to this Tribunal on the advice of the Federal Ministry of Justice.
d Counts 1 and 7
These two Counts deal with conspiracy. In Majekodunmi v.
R (1952) 14 W.A.C.A. 64, the West African Court of Appeal
adopted the well-known definition of Willes, J in Mulcahy v.
e R (1968) L.R 3 .H.L. 317, defined conspiracy as follows:–

f

g

h

i

j

“A conspiracy consists not merely in the intention of two or more,
but in the agreement of two or more to do an unlawful act or to do
a lawful act by unlawful means so long as a design rests in intention only, it is not indictable. When two or more agree to carry it
into effect, the very plot is an act in itself . . . punishable if for a
criminal object or for the use of criminal means.”

In Patrick Njovens and others v. The State (1973) N.M.L.R.
331, Coker, JSC said as follows:–
“It is not necessary to prove that the conspirators like those who
murdered Julius Caesar were seen together coming out of the
same place and at the same time and indeed conspirators need not
know each other. They need not all have started the conspiracy at
the same time for a conspiracy started by some persons may be
joined at a later stage or later stages by others. The gist of the offence of conspiracy is the meeting of the minds of the conspirators. This is hardly capable of proof. Hence conspiracy is a matter
of inference.”

(See also Paul Onochie and 7 others v. The Republic (1966)
N.M.L.R. 307).
From the evidence before me, there is no direct evidence
of conspiracy against the first and second accused persons.
There is not evidence of an agreement between them to
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effect an unlawful or to effect a lawful purpose by unlawful
means. When PW1 met the first accused person at Aba in
respect of this case, nothing was said about the second accused person being privy to the transaction between Partnership Investment Company Limited and the first accused
person until the 23rd August, 1994 when the draft, exhibit
“C” was to be taken to the first accused person at the Boardroom of the Ivory Merchant Bank in the presence of the
second accused person by PW1 and PW2. Mr Sofunde has
submitted in his written address that the second accused
person was merely present at the scene of crime. Both PW1
and PW2 testified that the second accused person had told
them that he hoped they would be able to deal with him at
the Managing Director’s level just as they dealt with the first
accused person at the Chairman’s level. In my view, this
does not suggest conspiracy. There is evidence from Prosecution and the defence that the second accused person, as the
Managing Director of Ivory Merchant Bank approved the
Disbursement Instructions, exhibit “T2” and that he also
signed the Availment Form. Under cross-examination of
PW4 by Sofunde, S.A.N., it was clear that the second accused person merely ticked his column but never signed the
column for “authorised or “not authorised” in exhibits “5–
5E”. Both accused persons denied ever conspiring together.
The first accused person exculpated the second accused
person and had stated both in his evidence and statements
that the entire transaction was his personal transaction between Partnership and himself. There is therefore no independent evidence of conspiracy to engage in unlawful
activity or to fraudulently convert the proceeds of exhibit
“C”. Consequently, I hold that the essential ingredients to
establish conspiracy have not been established. In R v. West
and others 32 Cr. App. 152, the Court of Criminal Appeal
held as follows:–

b

c

d

e

f

g

h

i

“The growing tendency to charge accused persons with conspiracy
to commit offences rather than the specific offences which
the evidence proves them to have committed ought not to be encouraged.”
j
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In the circumstances, I find that Counts 1 and 7 of the charge
have not been proved by the Prosecution.
b Count 2
Count 2 was charged in the alternative. I shall therefore
refrain from passing sentence on this Count. In Dr Gabriel
Chimezie Azie v. The State (1973) 3 S.C. 149 at 161, the
c Supreme Court held a follows:–

d

“Where an accused person is charged with alternative offences, it
is advisable that trial Judges should abstain from recording verdicts on all the counts and thereby leave the way clear for a Court
of Appeal, in the case it is felt that alternative conviction should be
recorded, to do so”.

See also (1) Pius Jizurumba v. The State (1976) 1
N.M.L.R. 303 at 311.
(2) Elliot v. Commissioner of Police (1960)
e
W.R.N.L.R. 182.
(3) I.G.P. v. Bakare (1957) W.R.N.L.R. 123.
Count 3
f To constitute the offence of stealing by a Director, the
prosecution must prove the following ingredients viz:–
(1) That the thing stolen has an owner.
(2) Has value.
(3) It is capable of being moved.
g
(4) There must be a fraudulent taking or conversion.
(5) The property was stolen without the consent of the
owner.
h
(6) There is the intention to permanently deprive the
owner of the property.
(7) The offender must be a Director.
There is abundance and incontrovertible evidence from both
i
the Prosecution and the Defence that the first accused person
took the sum of N16.56 million in draft, exhibit “C” from
PW2 and PW3 from Partnership Investment Limited with
the intention of selling foreign exchange to them when he
j had none to sell. He played all sorts of tricks. He prepared
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a receipt, exhibit “G”, acknowledging that he received the
sum of N16.56 million from Partnership Investment Limited. He made proposals to pay in exhibit “H”. He did not
fulfil his promise. Thereafter, he issued a dud cheque to
them in exhibit “L” for N21 million and wrote a covering
note, exhibit “N” in respect of the N21 million, promising to
refund the N16.56 million in addition to interests. He received the draft, exhibit “C” from Partnership Investment
Limited on 23rd August, 1994. He gave Partnership Investment Limited the impression that he was selling the foreign
exchange amounting to $345,000 US Dollars on behalf of
Ivory Merchant Bank. The draft, exhibit “C” was made out
by Partnership Investment Limited in the name of Ivory
Merchant Bank and specially crossed and marked “Not
negotiable”, Account payee only”. He paid the draft into his
mortgage account, exhibit “4” and issued a disbursement
instruction, exhibit “T2”. He cashed the money in a hurry,
beginning with exhibits “T” and “T1” using PW4, John
Azumairo, in the process to load the money so withdrawn,
N9.5 million into the boot of his Honda Civic Car. PW3
wrote Petitions, exhibits “E” and “F” to both the CBN and
NDIC and to the Police in desperate bid to recover the
money from the first accused person. All to no avail. Still,
the first accused person would neither refund the money nor
sell to them the purported $345,000 US Dollars. Partnership
was therefore compelled to institute a civil suit against him
and Ivory Merchant Bank in exhibits “J”, “J1”, “K”, “P” and
“P1” at the Lagos High Court and got summary judgment,
exhibit “O” against the first accused person and Ivory
Merchant Bank. In the end, it was Ivory Merchant Bank
that refunded the money to PW2 and PW3. By his action,
the first accused person intended to deprive Partnership
permanently of the said sum of N16.56 million and with the
intention of not paying back. He therefore stole the said
sum. In exhibit “3”, the Police Investigation Report, the
Police stated at the last line of paragraph 6 at page 11 as
follows:–
“The suspect has not yet paid the amount in question.”

b
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Up till now the first accused person has not refunded the
N16.56 million to Ivory Merchant Bank. As this Tribunal
was informed in the course of this proceedings, the Ivory
b Merchant Bank has since appealed against the judgment of
the Lagos High Court and the appeal is still pending at the
Court of Appeal, Lagos. PW5 from the CBN who conducted
investigation wrote a Report, exhibit “W” and made obserc vations at page 3. He stated, inter alia:–

d

“There are clear and incontrovertible evidence to support the fact
that Dr E.U. Onwudiwe abused his position as the Chairman of the
Board of Ivory Merchant Bank to deceive Partnership Investment
Limited and thereby obtained the sum of N16.56 million for
“Goods” that were not delivered as agreed. The money received
was not also refunded in spite of several promises made by Dr
Onwudiwe until the company decided to sue him.”

Both in his statement to the Police and his testimony in this
e Tribunal, the first accused person admitted taking the
money, the N16.56 million in order to supply “goods” to
PW2 and PW3. It is abundantly clear from the evidence that
the “goods” meant foreign exchange. His defence was that
f he gave the N16.56 million to one Dr V. Lacey, a fictitious
person, whom he claimed duped him and who was to have
supplied him with the “goods” meant for PW2 and PW3. I
believe the evidence adduced by the Prosecution witnesses
in this case and also that of DW1 and DW2 to the first acg
cused person and that of the second accused person that the
first accused person actually received the N16.56 million
from PW2 and PW3. I hold that the Prosecution has proved
this Count beyond all reasonable doubt. I hold that on the
h evidence before me, the first accused person stole exhibit
“C” a bank draft for N16.56 million made out in the name of
Ivory Merchant Bank by Partnership and fraudulently converted same to his own use. Accordingly, I hereby find the
i first accused person guilty as charged in this count.
Count 4
Here only the second accused person was charged with
stealing. The evidence against him is that he negligently
j approved the disbursements of the funds to the first accused
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person by means of exhibit “T2” and exhibits “5–5E”. Having regard to exhibits “W2”, dated 15th November, 1995
from the Central Bank of Nigeria and “61” from the Board
of Ivory Merchant Bank Limited, dated 2nd August, 1995, b
which cleared the second accused person of all wrong
doings and allegations made against him, I am therefore
unable to hold that the Prosecution has proved this Count
against him. He is therefore discharged and acquitted on this c
Count.
Count 5
Here, only the first accused person is charged with the of- d
fence of obtaining money, N16.56 million by false pretence
and with intent to defraud contrary to section 419 of the
Criminal code. To secure conviction, what must the prosecution prove? See the case of Michael Alake and another v.
The State (1991) 7 N.W.L.R. (Part 205) 567 at 591, where e
Nike Tobi, JCA, stated as follows:–
“Let me deal with offence as provided for in section 419 of the
Criminal Code Law. In order to succeed, the prosecution must
prove
f
(1) that there is a pretence;
(2) that the pretence emanated from the accused person;
(3) and that it was false;
(4) that the accused person knew of its falsity or did not believe g
in its truth;
(5) that there was an intention to defraud;
(6) that the thing is capable of being stolen;
(7) that the accused person induced the owner to transfer his h
whole interest in the property.
The offence could be committed either by oral communication, or
in writing or even by conduct of the accused person.” (Italics
mine.)

In R v. John James Sullivan 30 Cr. App. R 132 at 134, Humphreys, J., stated as follows:–

i

“In order that a person may be convicted of that offence it has
been said hundreds of times that it is necessary for the Prosecution
to prove to satisfaction of the jury that there was some j
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mis-statement which in law amounts to a pretence, that is, a misstatement as to an existing fact made by the accused person, that it
was false and false to his knowledge, that it acted upon the mind
of the person who parted with the money, that the proceeding on
the part of the accused was fraudulent. That is the only meaning to
apply to the words, ‘with intent to defraud’.”

(See also Michael Ijuaka v. Commissioner of Police (1976)
6 S.C. 151 at 161).
Here, the first accused person made a pretence. The first
accused person falsely represented to Partnership Investment
Ltd that Ivory Merchant Bank had the sum of $345,000 US
Dollars, available for sale and that the money was available
in offshore account in the Bank’s correspondent Bank overseas. He reached Partnership through PW1 who in turn contacted PW2 and PW3. Upon enquiry, the first accused
person told PW2 and PW3 that the money was available
whereas there was no such foreign exchange available in the
Bank. The first accused person knew it was false and false to
his knowledge as he did not believe in its truth and this
falsity operated in the minds of Partnership, PW2 and PW3
and this mis-representation as to an existing fact induced
Partnership Investment Limited to part with a Crystal Bank
of Africa Limited certified cheque No.66114 for N16.56
million, exhibit “C” issued in the name of Ivory Merchant
Bank Limited. The first accused person had an intention to
defraud. The first accused person then fraudulently converted the proceeds of exhibit “C” into his own use by
means of exhibits “T”, “T1” and “T2”. When detected, he
claimed that it was his personal transaction with Partnership.
Even so, he had no $345,000 US Dollars anywhere for sale.
The exhibit “C” which was handed over to the first accused
person by PW1 and PW2 at the Boardroom of Ivory Merchant Bank on 23/8/94 was capable of being stolen. On the
facts of this case, I believe the evidence of PW1, PW2 and
PW6. I hold that the Prosecution has proved Count 5 against
the first accused beyond all reasonable doubt. Accordingly, I
hereby find the first accused person guilty in count 5 as
charged.
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Count 6
Only the first accused person is charged in this Count. It is
clear from the evidence adduced by the Prosecution and
from exhibit “4”, the Mortgage Loan Account of the first
accused person, as Chairman and a Director of Ivory Merchant Bank had a debit of N2,853,189.33 as at 29th July,
1994. So upon receipt of a certified Crystal Bank draft No.
16114, exhibit “C” on 23rd August, 1994, the first accused
person paid same into his Mortgage Loan No. 2117030061
at the Ivory Merchant Bank which then gave him an instant
credit balance of N13,706,810.67. I believe the evidence of
the Prosecution on this point. I have examined exhibit “4”
and found this to be so. Thereafter, he drew down on the
balance sum of N13,706,810.67 by means of two cheques,
exhibit “T” for N2 million and exhibit “T1” for N7.5 million
and issued Disbursement Instructions, exhibit “T2” which
was processed by the Ivory Merchant Bank officials and
finally approved by the second accused person and using
PW4 in the process to load the money into the boot of his
Honda Civic car and money which he later claimed to have
handed over to a fictitious person, one Dr Lacey. There is
evidence from the first and second accused persons, DW1 to
the second accused person, Mrs Lizzy Idigbe, a Legal Practitioner and Company Secretary of Ivory Merchant Bank to
the effect that the first accused person had paid off his mortgage loan. No collateral security was produced by the first
accused person. There is evidence from the Defence that the
Ivory Merchant Bank was broken into and value documents
removed. I do not believe this piece of evidence. I believe
that the mortgage loan account was unsecured and was in
debit to the tune of N2,853,189.33 without prior approval in
writing of the Crystal Bank of Nigeria contrary to the provision of section 20(2)(a) and punishable under section 46(a)
of the BOFID No. 25 of 1991. I find that the Prosecution has
also proved this Count beyond all reasonable doubt.
Count 8
In this Count, the first accused person was charged with
corruptly enriching himself and engaging in an unlawful
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activity when he converted the proceeds of exhibit “C”,
N16.56 million to his own use. Exhibit “R”, Report of the
CBN described the transaction between Partnership Investb ment Limited and the first accused person as follows:–

c

“(a) It was apparent that both Parties contracted for direct exchange of Naira for Dollars – a purportedly illegal deal.
(b) That the subject of the deal, that is exchange of N34,500
(sic) for 16.56 million was non-existence at the time the
contract was entered into.”

The evidence adduced shows that the first accused person,
by purporting to sell $345,000 US Dollars to Partnership
d obtained N16.56 million from PW2 and converting same to
his own use by virtue of exhibits “T”, “T1” and “T2” had
thus corruptly enriched himself. I hold that the first accused
person who in the past held public offices of a Commise sioner for Health in the old Anambra State and was a Senator in the Second Republic, is a Public Officer, whose
offices were specified in Part II of the fifth schedule to the
Constitution of the Federal Republic of Nigeria as Public
Officers “any time after 30th September, 1979”. See the
f section and he is also a public officer by virtue of being the
Chairman of Ivory Merchant Bank. See section 1 (4) of the
Recovery of Public Property (Special Military Tribunals)
Act Cap 389 Volume XXI Laws of Nigeria as amended.
g
I find that by converting the proceeds of exhibit “C” to his
own use, the first accused person has thereby corruptly enriched himself. I therefore find this Count proved beyond all
reasonable doubt.
h

i

j

Count 9
Only the second accused person was charged in this Count.
There is no evidence that he benefitted from the proceeds of
exhibits “C”, “T” and “T1”. The evidence is that he approved the Disbursement Instructions in exhibit “T2” and
thus enable the funds to be transferred into the account of
the first accused person. As I have stated in view of the
exhibit “W1” from the Board of Ivory Merchant Bank
and exhibit “W2” from the Central Bank of Nigeria which
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exonerated him on this point, I am unable to hold that this
Count has been proved beyond reasonable doubt.
On the whole, I believe the case for the Prosecution in re- b
spect of the first accused person only and reject the defence
of the first accused person. I find him guilty in Counts 3, 5,
6 and 8 of the charge. Accordingly, I hereby convict him in
counts 3, 5, 6 and 8. The first accused person is hereby disc
charged and acquitted in Count 1. Count 2 is charged in the
alternative. I shall therefore pass no verdict on it.
Furthermore, I find the second accused person not guilty in
all the Counts in which he has been charged. He is accord- d
ingly discharged and acquitted.
Allocutus
Mr Amechi:– I appreciate the erudite judgment not because
the first accused person was convicted but because the law e
had its way. The first accused person is married with children and he is very much advanced in age. Consequently,
good health is not on his side. He is a reputed gynaecologist.
He has held very important positions in the State. He was a f
former Commissioner of Health and a former Senator. He is
a first offender. He has been in custody for 35 months. I
urge the Tribunal to take the period he has spent into consideration when deciding the effect of imposing sentence. I ask g
for an adjournment to enable me check other mitigating
circumstances.
Tribunal:–

Order:– On 21st August, 1996, this Tribunal
granted bail to the second accused person in h
the sum of N16.56 million charged in the
Counts. He was ordered to deposit in the Tribunal half of the amount in the Tribunal. He
deposited the sum of N8,280,000 in certified
i
bank drafts which drafts were paid into the account of this Tribunal at the Central Bank of
Nigeria in Lagos. The amount has been there
ever since. It is hereby ordered that the Secretary to this Tribunal shall forthwith release the j
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said sum of N8,280,000 deposited in the account of this Tribunal at the Central Bank of
Nigeria, Lagos to the second accused person
since he did not avail himself of the bail so
granted him. The Secretary to the Tribunal
shall ensure that the second accused person
signs for the said sum of N8,280,000 for record purposes.
Tribunal:– At the instance of Mr Amechi, Learned Counsel for the first accused/Convict, sentence is
deferred till Friday, 13/11/98 to enable him
check out for other mitigating circumstances.
Tribunal:– This matter was adjourned to today for the
continuation of the allocutus by Learned
Counsel for the first accused person/Convict
and for sentence.
Alozie:– I apologise for being absent on 11th November,
1998. I was indisposed. I urge the Tribunal, with utmost
humility to temper justice with mercy and to be lenient with
the first accused person/ Convict. The family of the convict
has been under severe stress since this proceedings. They
will also continue to suffer if he is sent to prison and they
will stand to suffer more. The first accused person/convict is
about 64 years old. He has been in prison custody for 35
months. He has been under this stress since 1994 in respect
of the N16.56 which is the amount involved in the offences
charged. The first accused/Convict has asked me to surrender his hospital, St. Joseph’s Hospital at No. 9, Anokwu
Street, Owerri in Imo State. There are 3 buildings in the
premises, valued at a little over N25 million. It is encumbered to the tune of a little over N900,000. I urge the Tribunal to take into consideration all the factors including the
period he has already spent into account in passing sentence.
The mere fact of the conviction for these offences and his
having to go through the trial constitute sufficient punishment and humiliation. If there is any lesson to be learnt, it
has already been learnt.
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Mr Asuquo:– The total amount involved is N16.56 million.
This money belongs to the depositors of the bank. Till date,
not one Naira has been refunded. He also did not supply the
$345,000 US Dollars. In the course of this proceedings, the
first accused person made reference to a number of his properties as follows:–
(1) No. 117, Isieke Street, Independence Layout, Enugu
State.
(2) No. 28 Station Road, Ekulu Layout, G.R.A. Enugu.
I ask for an adjournment to enable the Prosecution carry out
Valuation on the three properties and for Valuation Report. I
rely on section 20(2) of Decree of 1994 as amended.
Alozie:– We are surrendering the property under section
20(5) of the Decree No. 18 of 1994.
Tribunal:– Sentence will be deferred till 27th November,
1998 to enable both the Prosecution and the
Defence carry out Valuation on the following
properties belonging to the first accused/Convict:–
(1) St. Joseph’s Hospital No. 9 Anokwu
Street, Owerri.
(2) No. 117 Isieke Street, Independence Layout, Enugu, Enugu State.
(3) No. 28, Station Road; Ekulu Layout,
G.R.A. Enugu.
Accordingly, this case is further adjourned to 27/11/98 for
Valuation Report and sentence.
Ayanwale:– I am applying to withdraw the application filed
on 21/3/98.
Asuquo:–
No objection.
Tribunal:– This application having been withdrawn by
Lanre Ayanwale Esq., is hereby struck out.
Alozie:–
Only two out of three Valuation Reports are
ready. The third is yet to be brought.
Asuquo:–
That is correct.
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Tribunal:– Since the Valuation Reports are not fully ready,
Sentence is further deferred till 11th November,
1998.
Tribunal:– Sentence was deferred till 27th November, 1998
to enable Valuation be carried out on the properties of the first accused/Convict. On 27th November, 1998, only 2 out of 3 Valuation Reports
were ready. The Valuation Report in respect of
St. Joseph’s Hospital, Owerri, which the first accused/Convict volunteered to surrender was not
initially ready and the case was further adjourned till today but before the Learned Counsel for the Parties left, the Valuation Report was
brought and was filed in the Registry.
Asuquo:– We have submitted 3 Valuation Reports in respect of the following properties viz:–
(1) Property at Plot 28, Ekulu Layout, Otherwise known as No. 6, Station Road, Enugu.
The full detailed description of the building
is in the Valuation Report. In respect of this
property, the full description is at pages 2
and 3 of the Valuation Report issued by
Chinwuba Odumodu and Company, Estate
Surveyors and Valuers.
(2) The second property is at Plot 117, otherwise known as No. 4, Isieke Street, Independence Layout, Enugu, Enugu State. The
full description of the property is given at
pages 2–4 of the Valuation Report also issued by Chinwuba, Odumodu and Company, Estate Surveyothers and Valuers.
(3) The third property is at No.9, Anokwu
Street, otherwise known as St. Joseph’s
Hospital, Owerri. The property is described
from paragraph 2(1) to paragraph 3(7) of the
Valuation Report issued by Nwokoma Associates, Estate Surveyors and Valuers.
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All the properties except No. 28, Ekulu Layout, Enugu are
encumbered, to our knowledge. In respect of the property at
No. 4, Isieke Street, Independence Layout, we discovered
that there is an existing mortgage in favour of Summit Finance Co., Ltd in the sum of N4,807,629.24 as at 26th November, 1998. The Estate Surveyor gave two values:–
(1) Open Market value at N6 million.
(2) Forced sale value of N4.5 million.
For the purposes of determining the value to be used, it is
our submission that the forced sale value is to be used. This
is because the circumstances are such that we will need to
speedily dispose of this property to enable Ivory Merchant
Bank meet the CBN minimum re-capitalisation effort of
N500,000,000 paid-up share capital of the bank before 31st
December, 1998. If we were to apply the Open Market
Value, the property could remain in the market for as long as
one year before we can find a willing buyer. There is even
no guarantee that we will get a market for this open market
value. In the light of the amount owed to Summit Finance
Limited, which is N4.8 million, whereas the Forced Sale
Value is N4.5 million. I intend to dispense with this particular one because there is an existing mortgage.
(1) In respect of the property, St. Joseph’s Hospital,
Owerri, Imo State, it has an access Open Market
Value of N19.7 million. It has a forced sale value of
N11.82 million. This is the property which the first
accused/Convict has voluntarily surrendered. The
Prosecution accepts this property. It is my submission that the property be accepted on the basis of the
Forced Sale Value of N11.82 million and forfeited to
Ivory Merchant Bank, the bank that suffered the loss.
I would like the Tribunal to note that there is a subsisting mortgage on the property by Co-operative
and Commerce Bank in liquidation. The encumbrance is to the tune of N1,624,698.20 as at 31st October, 1998. If we deduct the amount of the
encumbrance from the Forced Sale Value, it will
give us the sum of N10,195, 302.

b

c

d

e

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE IV, LAGOS)

Edokpayi J
Federal Republic of Nigeria v. Onwudiwe

419

a

b

c

(2) As regards the third property at No. 28, Ekulu Layout, Enugu, the Estate Surveyor assessed the property at Open Market Value of N2.5 million and a
Forced Sale Value of N2 million. I urge the Tribunal
to invoke the powers conferred on it by section 20(2)
of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 as
amended to confiscate this property and forfeit it to
Ivory Merchant Bank Limited, the bank that suffered
the loss.

d Mr Alozie:– I urge the Tribunal to act on the Open Market
Value as assessed by Estate Valuers. In respect of Count 6,
the N2.8 million Directors’ mortgage loan was repaid by the
first accused/Convict. On Counts 3, 5 and 8, only N18.56
million was the amount. The Prosecution has no right to
e make profit out of this unfortunate situation. They have
determined to sell. The property, St. Joseph’s Hospital at
Owerri, even with the encumbrance is enough to satisfy the
amount involved in the charge. The amount lost by Ivory
f Merchant Bank is N16.56 million and no more and if the
property alone like No. 9 Anokwu Street, Owerri will satisfy
this amount, the Tribunal should not confiscate more than
that. I submit that in view of the voluntary surrender of this
g property at Owerri by the first accused/Convict, I urge the
Tribunal to exercise discretion under section 20(5) of Decree
No. 18 as amended to caution and discharge him or to decline any sentence. The mere fact of the accused person
h entering Black Maria and standing in this Tribunal all these
years and also being in prison custody all these years, is
more punishment and humiliation having regard to the status
of the first accused/Convict. The first accused/Convict by
virtue of the voluntary surrender of his property, has shown
i penitence and he is sorry for his action. The first accused/Convict has by the surrender of his Hospital, by a
Medical Doctor, and likely to lose his Licence as a Medical
Practitioner, is tantamounting to undergoing capital punishj ment. The first accused person/Convict has spent 35 months
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in prison custody. I urge my Lord to give him minimum
sentence. I also plead for an option of a fine.
Asuquo:– The Prosecution is not particularly interested in
custodial sentence. Our paramount objective is to recover
full amount or substantial amount involved in the offences
charged. We are not opposed to the Tribunal taking into
account the period he has already spent in detention on the
authority of Federal Republic of Nigeria v. Odogwu (No. 2)
(1997) 1 F.B.T.L.R. 236. In respect of the judgment given in
favour of Partnership Investment Limited by the Lagos High
Court for N21 million, the Ivory Merchant Bank paid to
Partnership the sum of N16.56 million. It is therefore only
Partnership that can bring an action to recover the balance.
Ivory Merchant Bank has no cause of action against the
accused/Convict, having regard to the judgment of the Lagos
High Court in exhibit “O”, in respect of which if we sell
both properties and there is an excess amount after all recovery expenses, any amount standing to his credit should
be paid over to the first accused/Convict.
Tribunal:– Order:– Having regard to the Valuation Reports filed in this Tribunal on 27th November,
1998, I hereby make the following orders:–
(1) The property of the first accused/Convict
described as St. Joseph’s Hospital,
Owerri and which he voluntarily surrendered to this Tribunal and which property
was valued in the Valuation Report of
Nwokoma Associates, Estate Surveyors
and Valuers as N19.7 million in the
Open Market and N11.82 million by way
of a Forced Sale in the opinion of the Estate Surveyors and Valuers, is hereby
confiscated to Ivory Merchant Bank Limited, the bank that suffered the loss of
N16.56 million.
(2) I also order the confiscation of the property of the first accused/Convict, described
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as No. 28, Ekulu Layout, otherwise
known as No. 6, Station Road, Enugu,
Enugu State to Ivory Merchant Bank
Limited, that suffered the loss.
I further order that if and when the two
properties are sold and from the proceeds, there is full or substantial recovery
of the amount of N16.56 million stated in
the offences charged, the balance, if sold
over and above N16.56 million shall, as
requested by O.E. Asuquo Esq., Learned
Prosecuting Counsel, the balance, if any,
shall be paid over to the first accused/
Convict and after the amounts stated as
encumbrances has been satisfied, by
Ivory Merchant Bank Limited, the Bank
that suffered the loss, in accordance with
the provisions of section 20(2) and 4(a)
of the Failed Banks (Recovery of Debts)
and Financial Malpractices in Banks Decree No. 18 of 1994 as amended.

Sentence
In view of the property at No. 9 Anokwu Street, Owerri in
g Imo State surrendered by the first accused/Convict as well as
that at No. 28, Ekulu Layout, otherwise known as No. 6,
Station Road, Enugu in Enugu State which have just been
ordered to be confiscated to Ivory Merchant Bank, the bank
h that suffered the loss and having regard to the plea by Mr
L.M. Alozie, Learned Counsel for the first accused/Convict
for clemency, and taking into consideration the provision of
section 20(5) of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Decree No. 18 of 1994, as
i
amended, I shall be lenient with the first accused/Convict in
passing sentences on him. Here is a man whom God has
endowed with many good things of life. From his own
showing, he is a Medical Practitioner and was the owner of
j the just confiscated St. Joseph’s Hospital at Owerri, in Imo
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State. He was a former Senator of the Federal Republic of
Nigeria in the Second Republic. He was also a former
Commissioner in the old Anambra State. He was the Chairman/Chief Executive of his private Company, the Betnando
Investment Co Limited. He was also the non-Executive
Chairman of Ivory Merchant Bank Limited before he was
removed. He had a son as a Medical Doctor who also testified as a Defence Witness on his behalf. His insatiable lust
for money brought him into a situation where he had to
engage himself in various shades of offences, all in the process of dealing in or selling foreign exchange in exchange for
naira. I have listened patiently to the plea of Mr L.M.
Alozie, Learned Counsel for the first accused/Convict. I
have also taken into consideration the period of 35 months
which the first accused/Convict has already spent in custody
at the Force C.I.D. cell and at Ikoyi Prisons as submitted by
his Counsel, L.M. Alozie, Esq. Having due regard to the
above, I shall however mitigate the Sentences to be passed
on the first accused/Convict having regard to the voluntary
surrender of his Hospital at No. 9 Anokwu Street, Owerri,
Imo State and that at No. 28 Ekulu Layout, Enugu in Enugu
State, both of which have just been confiscated to Ivory
Merchant Bank Limited. The sentences which I shall now
pass on the first accused/convict are as follows:–
Count 3:– The first accused/Convict is sentenced to
N50,000 as fine or in the alternative to 18
months’ imprisonment with hard labour.
Count 5:– The first accused/Convict is hereby sentenced
to 2 years’ imprisonment without an option of
a fine.
Count 6:– No sentence is imposed.
Count 8:– No sentence is imposed.
The sentences passed are hereby ordered to run concurrently
from today.
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Federal Republic of Nigeria v. Benjamin Udeozor
Osondu
FAILED BANKS TRIBUNAL, ZONE II, KANO
DONLI J
Date of Judgment: 11 NOVEMBER 1998
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Suit No.: FBT/II/KNZ/CR/1/98

Banking – Customer’s account – Who can give evidence as
to money in customer’s account
Criminal law and procedure – Conversion – What amounts to
Criminal law and procedure – Forgery – Essential elements
of – What prosecution must prove to sustain conviction
Criminal law and procedure – Stealing – Ingredients of
Failed Banks Tribunal – Jurisdiction of – Whether can try a
charge of stealing from a bank abroad – Initial element of
offence originating from Nigeria – Section 3(1)(d) Failed
Banks (Recovery of Debts) and Financial Malpractices in
Banks Decree No. 18 of 1994 (as amended)
Jurisdiction – Failed Banks Tribunal – Whether can exercise jurisdiction over an accused resident in Nigeria instructing fraudulently a bank overseas to transfer money
from someone’s account to a nominated account overseas
and collecting the proceeds thereof
Facts
Before the Kano Zone of the Failed Banks Tribunal, the accused was arraigned on an 8 Counts charge set hereunder thus:–
Count 1
That you Benjamin Udeozor Osondu between the 2nd July,
1996 and the 5th August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Tribunal conspired with persons unknown to commit a felony to wit, stealing the sum of
$951,070.69 American Dollars, the property of PASCO
(Panama) S.A. and depositing it in diverse accounts at Citizens International Bank Limited, Diamond Bank Limited
and Chartered Bank Limited in Lagos and thereby committed
an offence contrary to section 516 of the Criminal Code
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Cap77 Laws of the Federation of Nigeria, 1990 and read in
conjunction with section 3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).
b

Count 2
That you Benjamin Udeozor Osondu between the 28th
June, 1996 and the 1st August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal conspired with c
persons unknown to forge documents to wit, letters of instruction purporting to emanate from Emmanuel Oti and
addressed to Credit Suisse Geneva and thereby committed
an offence contrary to section 516 of the Criminal Code
Cap 77 Laws of the Federation of Nigeria, 1990 read in d
conjunction with section 3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).

Count 3

e

That you Benjamin Udeozor Osondu between the 2nd July,
1996 and the 5th of August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal stole the sum of
$951,070.69 American Dollars, the property of PASCO f
(PANAMA) S.A. which Naira equivalent you deposited in
diverse accounts at Citizens International Bank Limited,
Diamond Bank Limited and Chartered Bank Limited in Lagos and thereby committed an offence contrary to section
390(9) of the Criminal Code Cap 77 Laws of the Federation g
read in conjunction with section 3(1)(d) of the Failed Banks
(Recovery of Debts) and Financial Malpractices in Banks
Decree No. 18 of 1994 (as amended).

Count 4

That you Benjamin Udeozor Osondu between the 28th of h
June, 1996 and the 1st August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal forged documents
to wit: letters of instruction purporting to emanate from
Emmanuel Oti and addressed to Credit Suisse Geneva and i
thereby committed an offence contrary to section 467(2)(h)
of the Criminal Code Cap 77 Laws of the Federation of Nigeria, 1990 read in conjunction with section 3(1)(d) of the
Failed Banks (Recovery of Debts) and Financial Malpracj
tices in Banks Decree No. 18 of 1994 (as amended).
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That you Benjamin Udeozor Osondu between the 28th of
June, 1996 and the 5th of August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal knowingly and
fraudulently uttered false documents to wit, letters of instruction purporting to emanate from Emmanuel Oti the sole signatory to the account of PASCO (PANAMA) S.A. at Credit
Suisse Geneva intending thereby to induce the said Bank to
accept as genuine the purported letters of instruction and to
transfer sums amounting to $951,070.69 American Dollars
from the account of PASCO (PANAMA) S.A. which amount
you obtained fraudulently and deposited the Naira equivalent
into diverse account at Citizens International Bank Limited
and thereby committed an offence contrary to section 468 of
the Criminal Code Cap 77 Laws of the Federation of Nigeria,
1990 read in conjunction with section 3(1)(d) of the Failed
Banks (Recovery of Debt) and Financial Malpractices in
Banks Decree No. 18 of 1994 (as amended).

Count 6
f

g

h

i

j

That you Benjamin Udeozor Osondu between the 4th February, 1996 and the 22nd July, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Tribunal knowingly and fraudulently
uttered false documents to wit, Diamond Bank Limited and
Chartered Bank Ltd current account opening forms purporting
them to be made by Bob-Manuel Modebe and Jerome Osita
Eseka respectively intending thereby to induce the said Banks
to accept as a genuine transaction and to lodge and conceal
from detection the sum of $951,070.69 American Dollars or
its Naira equivalent fraudulently obtained by you from the account of PASCO (PANAMA) S.A. at Suisse Credit Geneva
and thereby committed an offence contrary to section 460 of
the Criminal Code Cap 77 Laws of the Federation of Nigeria,
1990 read in conjunction with section 3(1)(d) of the Failed
Banks (Recovery of Debts) and Financial Malpractices in
Banks Decree No. 18 of 1994 (as amended).

Count 7
That you Benjamin Udeozor Osondu between the 12th of
February, 1996 and the 22nd July, 1996 at Lagos within the
jurisdiction of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Tribunal forged documents, to wit, letter of set-off addressed to Diamond Bank
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Limited and Chartered Bank Limited and thereby committed an offence contrary to section 467(2)(h) of the Criminal
Code Cap 77 Laws of the Federation of Nigeria, 1990 read
in conjunction with section 3(1)(d) of the Failed Banks (Re- b
covery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).

Count 8
That you Benjamin Udeozor Osondu between the 12th of
c
February, 1996 and the 22nd July, 1996 at Lagos within the
jurisdiction of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Tribunal forged documents, to wit, current account opening mandate addressed
to Diamond Bank Limited and Chartered Bank Limited and
d
thereby committed an offence contrary to section 467(2)(m)
of the Criminal Code Cap 77 Laws of the Federation of Nigeria, 1990 read in conjunction with section 3(1)(d) of the
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).

e
The prosecution called eight witnesses and the accused
person by his Counsel made a no case submission, which
was considered and overruled. After which the accused
rested his case on the evidence before the Tribunal.
f
The pivot on which the defence based its submission was
on the lack of jurisdiction to try the case under section
3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as
g
amended).
Held –
1. It is not only the bank that can give evidence as regards
the money in a customer’s account. The customer him- h
self can give such evidence coupled with not only the
statement of account but other documents showing that
there was such money in that customer’s account.
2. The question whether the acts committed in this case fall i
within the purview of section 3(1)(d) of Decree No. 18
of 1994 (as amended) is a matter of interpretation. It is a
well-settled principle of law that the purpose of the court
in interpreting a statute is to discover the intention of
the law maker and the most appropriate channel for this j
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discovery is the intention of the law maker and the purpose of the law through the words used.
Where the words of the statute are clear and unambiguous they should be given their plain and grammatical
meaning. In the instant case, once the stealing is from
the bank the offence under section 3(1)(d) of Decree No.
18 of 1994 as amended is satisfied.
Dealing with goods in a manner inconsistent with the
right of the true owner amounts to a conversion, provided that it is also established that there is an intention
on the part of the defendant in so doing to deny the
owner’s right or to assert a right which is inconsistent
with the owner’s right. In the instant case, the action of
the accused amounted to conversion of the money of
PASCO (PANAMA) S.A. irrespective that the money
was in possession of Credit Suisse Bank and came to the
possession of the accused.
The mens rea of stealing consists of an intention not
only to take away the movable property in question from
the possession of the owner but also an intention to permanently deprive him of such property. In the instant
case, the act of the accused with some other persons to
move the sum of $950,000 from account of PASCO
(PANAMA) S.A. in Credit Suisse Bank Geneva to Jakarta Bank and Hong Kong Bank was to cause wrongful
gain to himself (the accused) and others and wrongful
loss to PASCO (PANAMA) S.A., and was fraudulent.
To sustain the charge, the prosecution must prove all the
essential elements of the offence under section 516 of
the Criminal Code and section 3(1)(d) of Decree No. 18
of 1994 as amended as follows:–
(1) that the accused conspired with unknown persons to
forge letters of instruction purporting to emanate
from Emmanuel Oti;
(2) that the letters of instruction were to Credit Suisse
Bank; and
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(3) that the offence relates to the business and operation
of the bank.
7. It is pertinent to note that section 3(1)(d) of the Decree
does not say that the Tribunal shall have power to try
“other offences relating to banks and banking” but other
offences relating to the business of or operation of a
Bank. The Banks and Other Financial Institutions Decree, hereinafter referred to as the BOFID provides for
the offences relating to banks and banking business.
However in the business or operation of a Bank, offences may be committed by the director of the Banks
with respect to the commodity in which a Bank deals,
that is to say money or with respect to the books which a
bank keeps . . . such offences may be stealing of the
money of the bank, fraudulent accounting and false entries in the books of the bank. In the instant case, the offences or acts committed by the accused are acts relating
to the business or operation of a Bank. Therefore, the action of the accused fell neatly under section 468 of the
Criminal Code and section 3(1)(d) of the Decree.
Accused convicted.
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Judgment
i

DONLI J: The accused was arraigned on an 8-count charge
set hereunder thus:–

j

Count 1
That you Benjamin Udeozor Osondu between the 2nd July,
1996 and the 5th August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Tribunal conspired with persons
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a
unknown to commit a felony to wit, stealing the sum of
$951,070.69 American Dollars, the property of PASCO
(Panama) S.A. and depositing it in diverse accounts at Citizens International Bank Limited, Diamond Bank Limited
and Chartered Bank Limited in Lagos and thereby committed an offence contrary to section 516 of the Criminal Code
Cap 77 Laws of the Federation of Nigeria, 1990 and read in
conjunction with section 3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).
Count 2
That you Benjamin Udeozor Osondu between the 28th
June, 1996 and the 1st August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal conspired with
persons unknown to forge documents to wit, letters of instruction purporting to emanate from Emmanuel Oti and
addressed to Credit Suisse Geneva and thereby committed
an offence contrary to section 516 of the Criminal Code
Cap 77 Laws of the Federation of Nigeria, 1990 read in
conjunction with section 3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).
Count 3
That you Benjamin Udeozor Osondu between the 2nd July,
1996 and the 5th August, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks Tribunal stole the sum of
$951,070.69 American Dollars, the property of PASCO
(PANAMA) S.A. which Naira equivalent you deposited in
diverse accounts at Citizens International Bank Limited,
Diamond Bank Limited and Chartered Bank Limited in Lagos and thereby committed an offence contrary to section
390(9) of the Criminal Code Cap 77 Laws of the Federation
read in conjunction with section 3(1)(d) of the Failed Banks
(Recovery of Debts) and Financial Malpractices in Banks
Decree No. 18 of 1994 (as amended).
Count 4
That you Benjamin Udeozor Osondu between the 28th
of June, 1996 and the 1st August, 1996 at Lagos within the
jurisdiction of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Tribunal forged documents
to wit: letters of instruction purporting to emanate from

b
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b

Emmanuel Oti and addressed to Credit Suisse Geneva and
thereby committed an offence contrary to section 467(2)(h)
of the Criminal Code Cap 77 Laws of the Federation
of Nigeria, 1990 read in conjunction with section 3(1)(d) of
the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).
Count 5

c

d

e

f

g

h

i

j

That you Benjamin Udeozor Osondu between the 28th of
June, 1996 and the 5th of August, 1996 at Lagos within the
jurisdiction of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Tribunal knowingly and
fraudulently uttered false documents to wit, letters of instruction purporting to emanate from Emmanuel Oti the
sole signatory to the account of PASCO (PANAMA) S.A.
at Credit Suisse Geneva intending thereby to induce the said
Bank to accept as genuine the purported letters of instruction and to transfer sums amounting to $951,070.69 American Dollars from the account of PASCO (PANAMA) S.A.
which amount you obtained fraudulently and deposited the
Naira equivalent into diverse account at Citizens International Bank Limited and thereby committed an offence contrary to section 468 of the Criminal Code Cap 77 Laws of
the Federation of Nigeria, 1990 read in conjunction with
section 3(1)(d) of the Failed Banks (Recovery of Debt) and
Financial Malpractices in Banks Decree No. 18 of 1994 (as
amended).
Count 6
That you Benjamin Udeozor Osondu between the 4th February, 1996 and the 22nd July, 1996 at Lagos within the jurisdiction of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Tribunal knowingly and
fraudulently uttered false documents to wit, Diamond Bank
Limited and Chartered Bank Ltd current account opening
forms purporting them to be made by Bob-Manuel Modebe
and Jerome Osita Eseka respectively intending thereby to
induce the said Banks to accept as a genuine transaction and
to lodge and conceal from detection the sum of $951,070.69
American Dollars or its Naira equivalent fraudulently obtained by you from the account of PASCO (PANAMA)
S.A. at Suisse Credit Geneva and thereby committed an offence contrary to section 460 of the Criminal Code Cap 77
Laws of the Federation of Nigeria, 1990 read in conjunction
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a
with section 3(1)(d) of the Failed Banks (Recovery of
Debts) and Financial Malpractices in Banks Decree No. 18
of 1994 (as amended).
Count 7
That you Benjamin Udeozor Osondu between the 12th of
February, 1996 and the 22nd July, 1996 at Lagos within the
jurisdiction of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Tribunal forged documents, to wit, letter of set-off addressed to Diamond Bank
Limited and Chartered Bank Limited and thereby committed an offence contrary to section 467(2)(h) of the Criminal
Code Cap 77 Laws of the Federation of Nigeria, 1990 read
in conjunction with section 3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).
Count 8
That you Benjamin Udeozor Osondu between the 12th of
February, 1996 and the 22nd July, 1996 at Lagos within the
jurisdiction of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Tribunal forged documents, to wit, current account opening mandate addressed
to Diamond Bank Limited and Chartered Bank Limited and
thereby committed an offence contrary to section 467(2)(m)
of the Criminal Code Cap 77 Laws of the Federation of Nigeria, 1990 read in conjunction with section 3(1)(d) of the
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).

b

c

d

e

f

g
The prosecution called eight witnesses and the accused
person by his Counsel made a no case submission, which
was considered and overruled. After which he (the accused)
rested his case on the evidence before the Tribunal.
h
For the proper appreciation of the facts and issues arising
therefrom, it is pertinent to give a summation of the evidence and the submission of both learned Counsel in this
case.
i
PW1 (Godwin Esegene, DSP of the Nigerian Police Force
C.I.D., Alagbon Close, Lagos and attached to the Failed
Banks Inquiry, Lagos) in his testimony stated, inter alia,
that by a letter of complaint from NDIC No. OSB/LA/3/
4198 dated 17th January, 1997 investigation commenced on j
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23rd January, 1997 in respect of the stealing of the sum of
$951,070.69 by transfers from Credit Suisse Geneva, from
the account of PASCO (PANAMA) S.A. to Jakarta Indonesia and Hong Kong and the Nigeria Naira equivalent were
subsequently paid to the accused in Nigeria which he lodged
into various Banks, namely Citizens International Bank,
Diamond Bank Limited and Chartered Bank Limited, all in
Lagos, Nigeria.
He revealed that the transfers of Dollars were from Chief
Emmanuel Oti’s account in Credit Suisse Geneva by fraudsters and in the process, the following amounts were transferred, 485.4 thousand U.S. Dollars transferred to Trade
Bank Lagos and sold at N79 per Dollar amounting to N38.6
million and 242 thousand U.S. Dollars equivalent to 370
thousand Dutch marks transferred to Pacific Merchant Bank.
The team of investigators invited Chief Emmanuel Oti who
narrated how he got to his Bank in Credit Suisse in order to
transact business when he was informed that he had no
money in his account which he operated in the name of
PASCO (PANAMA) S.A., incorporated in Panama Republic
South America. The accounts in Credit Suisse were No.
4592000/62/1 for Dollars and No. 59200/62/2 for Dutch
marks.
The Bank in Geneva drew the attention of Chief Oti to
several transfer instructions from a man who called himself
E. Oti. He (Chief Oti) was surprised as he gave no such
instructions. The details of transfers were given as follows:
On 2nd July, 1996 the sum of 250 thousand U.S. Dollars
was transferred from the account to Jakarta, Indonesia in
favour of one Ali A.B.
On 5th July, 1996 another sum of 370 thousand Dutch
marks was transferred from the account to a Bank in New
York and then to a Bank in Lagos in favour of an assumed
E. Oti.
On 12th July, 1996 a sum of 400 thousand U.S. Dollars
was transferred from the account to Hong Kong in favour of
Abubakar Khuohuisie.
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On 24th February, 1996 a sum of 485,463 U.S. Dollars
was transferred from the account to Trade Bank Lagos in
favour of an assumed E. Oti.
On 5th August, 1997 a sum of 301 000 U.S. Dollars was
transferred to Jakarta, Indonesia in favour of Ali Bala.
Chief Oti was furnished with 7 telephone numbers, which
included telephone no. 49200072 traced to one Yusuf Ibrahim, a trader at the local wing of the International Airport
Lagos. When Yusuf Ibrahim was confronted with the information he denied involvement but mentioned the accused,
whom he knew through his brothers. He stated that the accused approached him for a foreign account number. He
(Yusuf ) who has none approached his colleague Tasiu who
found two persons in Kano. The two persons (Baita and
Abdullahi Abubakar) were willing to give out their foreign
account numbers, one at Jakarta, Indonesia and the other one
at Hong Kong. The agreement was that a brother of the
accused would transfer some money into the foreign accounts and on confirmation of payment of the money into
the accounts the holders of the accounts would pay the Naira
equivalent of those sums, to the accused through Yusuf
Ibrahim and Tasiu Musa Abubakar, who solicited for the
foreign accounts. The following exhibits were placed before
the Tribunal in support of the case:–
(a) Exhibit A1 – statement of the accused.
(b) Exhibit A2 – statement of the accused.
(c) Exhibit A3 – search warrant.
(d) Exhibit A4, A5 and A6 – Recoveries made in respect
of exhibit A3.
(e) Exhibit A7 – transfer from PASCO PANAMA S.A’s
account no. 495200-62-1 for $250,000 US.
(f ) Exhibit A8 – transfer from PASCO PANAMA S.A’s
account no. 495200-62–2 for DM370,000 Dutch
marks.
(g) Exhibit A9 – transfer from PASCO PANAMA S.A’s
account no. 495200-62-1 for $400,000. US.

b
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b

c

(h) Exhibit A10 – transfer from PASCO PANAMA
S.A.’s account no. 495200-62-734 to Trade Bank for
$485,463 US Dollars.
(i)

Exhibit A11 – transfer from PASCO PANAMA
S.A’s account no. 495200-62-1 for $300,000 US
Dollars.

(j)

Exhibits A12 and A13 – confirmation of transfers of
the sums of $300,000 and $250,000.

(k) Exhibits A14 and A15 – inquiries as to the person
called Charlie.
d

(l)

Exhibit A16 – statement of the accused as to Charlie.

(m) Exhibit A17 – order in respect of Bank account of
the accused.
e

(n) Exhibit A18 – personal current account of the accused.
(o) Exhibit A19 – company’s account.

f

(p) Exhibit A20 – statement of account of the accused.
(q) Exhibit A21 – statement of account of Ngozi Kevian.
(r) Exhibit A22 – savings account of the accused.

g

(s) Exhibit A24 – cash deposits by the accused in Citizens Bank on personal account no. 1012217818.
The other documents exhibited were as follows:–

h

(a) Exhibit B1 – Bob Manuel Modebe’s account with
Diamond Bank
(b) Exhibit B2 – Jerome Osita Eseka’s account with
Chartered Bank.

i

(c) Exhibit B3 – statement of account of Jerome Osaita
Eseka.
(d) Exhibit B4 – statement of account of Bob Manuel
Modebe.

j

(e) Exhibits B5 and B6 – statements of the accused.
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a
The telephone/fax information showing these numbers:
00234.90.50.30.51
002341.493.17.17
002341.197.32.65 (tel publique)
002341.497.10.15
002341.269.46.41
002341.492.42.76
002341.492.72
was admitted exhibit B7. The signature of Chief Oti in respect of the account of PASCO (PANAMA) S.A. was exhibits C1–C19. DHL letter and receipt (exhibit D10) shows that
the first shipment was sent by someone who gave his name
and address as Monsieur Emmanuel Oti of 40 Norman William Street, SW Ikoyi and the consignee’s address was given
as the Manager, Credit Suisse Geneva, Switzerland. Also
exhibit D10 shows that the second shipment was sent by
someone who presented his names and address as Emmanuel Oti of 40 Norman William Street, SW Ikoyi, Lagos
and the consignee was Mr Sharpe, Credit Suisse, Geneva,
Switzerland, DHL letter and receipt (exhibit D11) shows
that the shipment was accepted at DHL Isolo Office on 1st
July, 1996 by someone whose names and address were
stated as Emmanuel Oti of 40 Norman William Street, Ikoyi,
Lagos and the receiver was Mr Klaus Scharff of Credit
Suisse, Rue De Lausanne 17,1211 Geneve 70, Switzerland.
Letter headed paper for Emmanuel Oti was exhibit D3. The
investigation as to these telephone numbers 4931717,
4973265, 4971015, 4924276 and 4920072 was exhibit D4.
The investigations in respect of telephone numbers 2694642
and mobile No. 099503051 were exhibits D5 and D6.
Replies in respect of inquires in exhibits D4, D5 and D6
were exhibits D7, D8 and D9 which show in that order as
follows:
Tel No. 4924276 – Yusuf Ibrahim.
Tel No. 4920072 – Adewunmi Olufunmilayo.
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a
Tel No. 4931717 – Monye Victor E.
Tel No. 4973265 – Terminal 2 local using booth Airport.
b

Tel No. 4971015 – International Call Office Ikeja Nitel.
Tel No. 2694642 – Nitel Limited Call Office Falomo.

The International passport of the accused was exhibit D12
c and the certificate of incorporation of Bevian Venture Limited was exhibit D13. The importation document was exhibit
D14 and the identity card of the accused was exhibit D15.
The memorandum and Articles of Association of Bevian
d Venture was exhibit D16. The documents relating to the
account of the accused in Citizens Bank including that of
Ngozi Kevian were exhibits F1–F22, G1–G13 and H1–H12.
The cheque for N2,000,000 to Bob Manuel Modebe dated
e 30th July, 1996 and the cheque for N2,000,000 to J.O. Eseka
dated 30th July, 1996, were exhibits H10 and H11.

f

PW1 stated that the accused said he used the sum of
N2,000,000 to organise his wedding and constructed a house
at Awka Anambra State, which was 75% complete. The
accused person acquired a new accommodation at 17B
Ramat Crescent, G.R.A., Lagos at N380,000 per annum and
paid for two years, amounting to N760,000.

g

He acquired an office accommodation at the rate of
N318,000 per annum. He imported canvas shoes at $39,000.
The accused used part of the money to furnish his house and
office accommodation to taste.

h

i

He (PW1) testified that he recovered the sports shoes and
all other equipment from his house and office and moved
same to NDIC warehouse. He identified exhibit A13 as the
number given to Mr Oti at Credit Suisse, which he gave as
0023412694642.

j

He further testified that Mr Yusuf Ibrahim who dealt with
the accused in connection with the transfers to Jakarta, Indonesia involving the sum of $551,000 subsequently caused
the sum of $400,000 US Dollars to be transferred to Hong
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a
Kong using the account of Abubakar Khohosei which was
procured through Tasiu Musa Abubakar.
He stated that the proceeds of the exchange of $400,000 b
came to N30,650,000, which was handed to the accused and
he (the accused) lodged same in Citizens Bank, Ikeja Branch
of Citizens International Agidingbi Branch. He stated that
when the accused was confronted with the facts he made a
c
statement, exhibit B6. In cross-examination he admitted that
he did not interview any Managing Director or Manager of
Credit Suisse and the Bank officials at Jakarta, Indonesia
and Hong Kong. He referred to exhibit A15 the statement of
the accused that the transaction was executed by one Char- d
lie. As to the opening of an account in respect of exhibit B1,
he admitted that Diamond Bank did not complain that their
money was missing.
As to the forgery of exhibit B1 page C14g, he stated that e
he did not go through to know whether the document was
forged; but stated that the whole process was fraudulent as
there were irregularities in exhibit B1. As to the driving
licence and international passport, he stated that the driving f
licence obtained by a tout was a forgery and so also the
international passport, which passed through the same process.
PW2, Yusuf Ibrahim testified to the effect that he knew the g
accused because his senior brothers were his friends four
years preceding the incident.
In 1996 the accused came to him and requested for a foreign account number to enable his brothers transfer money h
into the account abroad and collect his Naira equivalent in
Nigeria. He approached his colleague Tasiu who obtained
two account numbers in Jakarta, Indonesia and an account in
i
Hong Kong.
Subsequently monies were transferred into the accounts
and for the first two transfers, one in Jakarta and the other in
Hong Kong, the equivalent in Naira were made available to
him and he in turn transferred same to the accused after the j
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a
deduction of their commission. He gave the details of the
transfers as follows:–
b

–

–

c

d

–

$250,000 U.S. Dollars to Jakarta, Indonesia and the Naira
equivalent paid to the accused with the exchange rate at
N74.85 were lodged in Citizens Bank Ikeja.
The second transfer was the sum of $400,000, U.S. Dollars
to Abdul Abubakar who Tasiu procured for the transfer and
the Naira equivalent was paid to the accused which was
about N30,648,000 at the rate of N76.62 per Dollar. When
the accused received the Naira equivalent he gave his wife
N3,000,000 on the spot and the men who assisted in loading
his vehicles with the money in sacks to Citizens Bank, received N200,000.
The third transfer was for $300,000 U.S Dollars which had
some problems in the clearing. In the end, the sum of
$195,000 was paid to the accused and the Naira equivalent
was received and used to purchase Dollars for the accused.

e He admitted the ownership of telephone Nos. 4920072 and
4924276 and stated that the accused used the numbers in
telephoning abroad for relaying messages but he (the accused) did not disclose whether the messages were from the
f Bank or not. At another time, the accused came with his fax
machine to receive his messages. In cross-examination he
denied that he conspired with the accused to transfer money
from Credit Suisse Bank belonging to PASCO (PANAMA)
g S.A. and that the accused never told him that he was transferring Oti’s money or Pasco’s money from Credit Suisse to
Jakarta. He admitted that the accused person gave him a
white paper containing the money but did not know whose
money it was.
h
He also stated that the accused did not mention Charlie to
him but did state that his brother in London wanted to transfer money to Jakarta. He stated that there was no Bank to
Bank transaction from Credit Suisse to Nigeria or from
i
Jakarta to Nigeria. He said that he accompanied the accused
with the money in Naira to the Bank to safeguard same from
thieves. He further admitted that he gave the accused the
telephone numbers to enable him make contact in respect of
j the transactions.
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a
PW3, Tasiu Musa Abubakar testified that Yusuf Ibrahim
requested for foreign account numbers but since he did not
have them, he contacted Alh. Baita who gave him their
business account in Jakarta, Indonesia and he gave Yusuf. b
After two weeks, Yusuf came with a telex copy of transfer
of the sum of $250,000 (exhibit A13) and contacted Alh.
Baita who paid the Naira equivalent to him and in turn gave
same to Yusuf and Yusuf gave same to the accused after the c
deduction of the commission as the exchange rate was put at
N78 per Dollar.
After 2–3 weeks Yusuf approached him for another account number which was given to him after procuring same d
from Alh. Abdullahi in Kano. He gave same to Yusuf Ibrahim. After a week, Yusuf brought again a telex copy of the
transfer of the sum of 400,000 U.S Dollars to Hong Kong
which he gave to Abdullahi in Kano. There was an interval e
before Abdullahi paid Tasiu the Naira equivalent. He Tasiu
transferred same to Lagos from Kano to Yusuf who gave the
accused at the rate of N80 per Dollar, which came to
N31,200,000.
f
He made commission of N1.25 per Dollar, which came to
N500,000 and he paid Yusuf at N79.25 per Dollar. After 2–3
weeks, Yusuf came to him for a request of a foreign number.
He called Alh. Baita in Kano who agreed that the same g
number can be used. He gave it to Yusuf and after two
weeks, the sum of $300,000. was transferred to Jakarta,
Indonesia. Yusuf Ibrahim brought the telex transfer exhibit
A12 to him and he confirmed the transfer with Alh. Baita. h
There was a problem in that transfer and eventually the
transfer was valued at the sum of $195,000. U.S. Dollars and
the Naira equivalent was given to Tasiu who in turn brought
Dollars for the accused at his (accused) request. He deducted
i
the commission and gave Alh. Yusuf the sum of $175,000
U.S. Dollars. In cross-examination he denied knowing that
the accused transferred money from Credit Suisse to Jakarta
and Hong Kong and did not know Chief Oti. He did not
know whether the money was that of Chief Oti but he knew j
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the money was related to PASCO (PANAMA) S.A. He
stated that there was no Nigerian Bank involved in the transfer, and that he saw no account of PASCO PANAMA S.A.
in Credit Suisse to know whether the account has such an
amount.
PW4 Alh. Baita Bala of No. 55 Ibrahim Taiwo Road, Kano
stated that he operated Bureau De change and that he was a
trader. In July, and August, 1996 Alh. Tasiu who lived in
Lagos came to him about his (Baita’s) brother’s account in
Bank Central Asia Jakarta, Indonesia. They sent into the
account the sum of $250,000. and he confirmed that the
money had been credited into the account. The second transfer was for the sum of $300,000. and Tasiu sent him the fax,
exhibit A12, confirming the transfer. He gave the Naira
equivalent of $300,000. at the rate of N78 per Dollar to
Tasiu. But that before he paid Tasiu there was a problem,
which made the sum received to come to $195,000. Tasiu
collected the Naira equivalent.
He admitted in cross-examination that he never saw the
accused. He refunded the sum of $105.000 to NDIC in respect of the deductions made as to the transaction, which
came to the sum of N9.5 million.
PW5, Abdullahi Abubakar of No. 28 Beirut Road, Kano
and a trader testified to the effect that he knew Tasiu Musa
Abubakar. In 1996 Tasiu through Alh. Labaran Nuhu approached him for a foreign account number for some transfers to be made into that account in Asia. He gave him an
account number in Hong Kong exhibit A9 belonging to
Khohusie. After two weeks the sum of $400,000 was credited into the account. He confirmed the transfer and admitted
that he sold same at N80.50 per U.S. Dollar. Tasiu collected
the sum of N32,200,000 and he made a profit of N600,000
which he refunded during the investigation of this case. In
cross-examination he denied any Bank transaction with
Tasiu.
PW6, Chief Emmanuel Oti of No. 40 Norman Williams
Street, S.W. Ikoyi Lagos, a Company Director and Chairman
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of group of companies, and President of PASCO (PANAMA) S.A. testified to the effect that in the month of
August, 1996 he went to his bankers at Credit Susse Geneva
to transact business and requested the Bank to remit the sum
of £200,000 sterling, to a firm of solicitors called Macdonald
and Co for purchase of antiques shop for his wife when Mr
Klans Scharff, the Manager said that he had been making
series of transfers and that there was not enough money to
effect the transfer to London. He replied that he (the Manager) must be joking in that he had about $2,000,000 in the
account. He (the Manager) showed him 3 transfers made
from Nigeria but he (Oti) denied making such transfer from
Nigeria or transfers from the account. The Manager told him
that he (Oti) telephoned him (the Manager) that he (Oti) was
indisposed and that he was sending some faxes for transfers.
The Manager said that he carried out the instruction on the
letters and faxed the advice notes to the telephone numbers
and fax numbers left with him (Manager). He (Chief Oti)
said he never telephoned from Nigeria to the Bank. The fax
and telephone numbers were produced on a sheet of paper,
showing telephone and fax numbers from Nigeria.

b

c

d

e

f

He gave it to him (Chief Oti) exhibit B7. Chief Oti told the
Manager that the numbers on the sheet exhibit B7 were not
his. The Manager produced three letters – exhibits A7, A8
and A9 which his money was transferred with. Chief Oti g
said the letters were not from him and that the address on
exhibit A8 was incorrect and that he was never addressed as
monsieur. He stated that the letters were not in consonance
h
with his mandate in the Bank, exhibits C1–C19.
He stated that the account in respect of exhibits C1–C19
was that of PASCO (PANAMA) S.A. in two currencies –
U.S. Dollars and Dutch marks (DM) and he was the President of PASCO (PANAMA) S.A. and the Sole Operator of i
the account.
He observed that the signatures on the letters which came
from Lagos to Credit Suisse Geneva, which the Bank
claimed he sent were not his signatures or in consonance j
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a
with the signatures on the mandate with the Bank. The letters from Lagos were exhibits A7, A8 and A9. He stated that
the address on exhibit A7 was London while the letter that
b accompanied it by DHL was from Lagos. He was given the
copy of the DHL courier.
He said that the address on exhibit A9 was located in London whereas the DHL accompanying the letter was from
c Lagos. He drew the attention of the Bank to the dissimilarities of No. 1A in exhibit A7 and 1A in exhibit A9 on the
address. He told the Bank that the letters were forgeries
as the letterhead and address in London were not in their
d records. He reported the matter to the Police in Geneva and
made two statements and narrated what happened when
he got to Credit Suisse and urged them to contact Interpol
immediately. The Police in Geneva wanted to know the
e true withdrawals made so they returned to the Bank and
two more unauthorised withdrawals discovered were exhibits A10 and A11. The copy of the DHL courier was given
to him by the Bank, exhibit D1, and dated 10th August,
f 1998.
He explained Cornavin on exhibits A12 and A13 and the
date 08/08/96 and explained that Cornavin, DCL7 meant
initials of the sender of the fax – DCL7 and figure 7 was the
g identification number of the official of the sending Bank
which was Credit Suisse and Cornavin was the Banks answer back or the name of the fax of the branch of the Bank
in Geneva. He said the words in exhibits A13 are the same
in exhibit A12.
h
He identified a fax from the Bank asking him to call them,
exhibit D2. He identified the fax number, 0023412694642
which was not his number and one of the numbers Credit
Suisse gave him. While he was in Credit Suisse a call came
i through from Nigeria and it was put on microphone to allow
him to hear the conversation wherein the caller said he was
Oti and referred to the previous transfers on the account of
PASCO (PANAMA) S.A. It was then the Bank was conj vinced of his innocence.
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a
On 15th and 16th August, 1996 exhibits A7 and A11 were
shown to him which were letters of transfers of funds from
the account of PASCO (PANAMA) S.A to various Nigerian
Banks in favour of Emmanuel Oti and the transfers were to b
Trade Bank Plc, Pacific Merchant Bank and Pacific Securities Limited. He told the Credit Suisse that he did not write
the letters.
He concluded by stating that he lost a lot of money over 2 c
million Dollars in respect of this case and the interest
thereon. He denied any dealing with the assumed Emmanuel
Oti and the letters from Nigeria to Credit Suisse for the
transfers of monies from the account of PASCO (PANAMA) S.A. The Bank in Geneva is waiting for the outcome of this case for him (Oti) to be vindicated. He stated
that the documents, exhibits A7–A11 did not carry his telephone and fax numbers as his letters carried them in his
communication with the Bank. His letter head – exhibit D3
was put in.
In cross-examination he admitted that he had about 2 million Dollars as at 4th August, 1996. He admitted that he had
money in Credit Suisse as at 14th August, 1996 but had no
such instrument with him. He agreed that it was only Credit
Suisse who could say how much he had as at 14th August,
1996, and 1981 to 1996 and himself.

d

e

f

g

He admitted that he was aware that one of the accused persons before the Failed Banks Tribunal Lagos claimed
the assumed Chief Emmanuel Oti. He said in this case his
funds were transferred to the Bank in Hong Kong and Banks h
in Jakarta and that Nigeria Banks were implicated but
that there was no bank transfer from Hong Kong to Nigeria
or Jakarta Bank to Nigeria Bank. He admitted that two
Banks had returned the stolen money to Credit Suisse in
Lagos. He identified exhibits A8 and A10 which were used i
to withdraw his money in respect of the case in Lagos. He
could not say who wrote exhibits A7, A9 and A11, and the
DHL letter sent to Credit Suisse in respect of exhibits A7,
j
A9 and A11.
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He agreed that any person who acted on exhibits A7 cannot be said to have acted on behalf of PASCO (PANAMA)
S.A. as it did not accord with his mandate. So also exhibits
A9 and A11 which were not in accord with his mandate and
the signatures on them were not his and same were not true
instruction for the Bank to transfer money from any account.
He further identified exhibits A7, A9 and A11 and stated
that the Banks should not have paid as they did not bear his
mandate.
He said he never called the Bank to transfer money and
that Credit Suisse should be liable for negligence. He identified exhibit A7–A11 as copies of the forged documents and
exhibits A7, A9 and A11 had no stamp or seal of the Bank.
He agreed that exhibit A7 was given to him on 14/8/96,
exhibits A8 and A9 on 14/8/96 and exhibits A10 and A11 on
15/8/96. He admitted that exhibit A7 was not certified.
PW7 Victor Oni, Superintendent of Police attached to
Failed Banks Inquiry, stated that in 1996 he was attached to
the Failed Bank Inquiry Lagos and knew the accused. In
January, 1997 a case of fraud and financial malpractices was
reported to Force C.I.D. through a letter, reference No.
NDIC OSB/LA/03/4198 dated 17/1/97 against some Nigerian fraudsters. He was involved in the investigation with Mr
Esegene DSP, Mr Yusuf ASP and Inspector Agakwu
Okunola and the leader of the team was Yusuf CSP. After
the receipt of the complaint from NDIC, Chief Oti was contacted and interviewed. He volunteered a statement and
produced some documents which included the following:–
3 forged letters;
3 DHL shipment waybills; and
7 telephone numbers;
5 of the telephone numbers were from Ikeja areas.
He (PW7) wrote three separate letters to NITEL as follows:–
(a) To NITEL Ikeja in respect of 5 telephone numbers.
(b) To NITEL Office Ikoyi in respect of the 6th telephone number.
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(c) To NITEL Enugu in respect of the 7th telephone
number which is a mobile number.
The letters were signed by Giade DSP, the boss of the Failed
Banks Inquiry, Lagos. He identified the letters signed by Mr
Giade which were admitted as exhibits D4, D5 and D6 respectively. At Ikeja NITEL, he was informed that two of the
numbers were from Agege area. He collected the reply for
the remaining three lines from NITEL and was admitted as
exhibit D7 which he read. The reply (exhibit D7) mentioned
Monye Victor E. of 58 Olowo Street, Ikeja with telephone
number 4931717. He went to locate Victor. When he got
there, he met one Ekechukwu Chukwuma who said he
bought the number from Victor and that the number was
being used at a business centre. He (Ekechukwu) did not tell
him when he acquired the number from Victor. He then left
for Allen Street, where Victor was said to be living but
could not trace him.

b

c

d

e

He faxed a letter, exhibit D6 to NITEL Enugu.
He continued that after receiving the reply from NITEL
Office Ikeja, exhibit D8 stating that Alhaji Ibrahim Yusuf
was the owner of telephone number 4924276, he located
Alhaji Ibrahim Yusuf and arrested him. A search was conducted in Alhaji Ibrahim Yusuf’s residence which led to the
recovery of the file relating to the telephone number of
Adewunmi Funmilayo. On further enquiry, Alhaji Ibrahim
Yusuf informed him that he bought the telephone number
from the former owner. He then took Alhaji Yusuf to their
office for further investigation. The arrest of Alhaji Yusuf
led to the arrest of the accused person on 13/3/97. The accused admitted that he owned the number and that he
changed it to fax. Alhaji Yusuf further informed him that his
telephone numbers were used by Mr Osondu the accused.
Later he got the reply to exhibit D5 from Ikoyi which he
identified as exhibit D9. In exhibit D9 which he read, it was
stated that telephone No. 2694642 belonged to NITEL Ltd.
Call Office Falomo, Lagos.

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE II, KANO)

Donli J
Federal Republic of Nigeria v. Benjamin Udeozor Osondu

447

a

b

c

d

e

f

g

h

i

j

He wrote to DHL Headquarters Isolo Lagos enquiring as to
any shipment from their office. He received two replies,
exhibits D10 and D11 respectively.
He conducted a search in the residence and office of the
accused and recovered various items, exhibits A4–A6. The
items recovered from the accused included his international
passport, exhibit D12, certificate of incorporation in respect
of Bevian Nigerian Ltd and documents relating to the shipment of sports shoes which he (PW7) impounded. These
items were admitted as exhibit D13 – Bevian Certificate of
Incorporation, exhibit D14 – document relating to importation of sports shoes, exhibit D15 – identity card of the accused and exhibit D16 – the memorandum and articles of
association of exhibit D13.
During the investigation he went to Diamond Bank, Isolo
Branch to enquire as to whether the account of Bob Manuel
Modebe was used by the accused to hide the money they
were looking for. On arrival, he asked for the statement of
account of Bob Manuel Modebe and the mandate file for the
account opening. On examination he discovered the photograph of the accused bearing Bob Manuel Modebe, exhibit
B1. He found out who was Bob Manuel Modebe from the
accused who said that Bob Manuel Modebe was his business
partner based in South Africa. When the accused was questioned as to why his photograph was on the mandate file he
could not explain. The accused also could not give the contact address of Bob Manuel Modebe. He (PW7) concluded
that there was no Bob Manuel Modebe. He found that the
accused person signed the documents for Bob Manuel
Modebe.
He identified exhibit B1, page C 14(i), and said it was
signed by the accused as Bob Manuel Modebe. He identified
exhibit B1 page C 14(i)(c) and said same was signed by the
accused as Bob Manuel Modebe.
At Chartered Bank, one Jerome Eseka maintained an account and when the mandate file was produced, the photograph of the accused was pasted on same. When the accused
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was confronted about the discovery, he said he was his business partner based in U.S.A. The accused could not give his
contact address. He concluded that there was nobody like
b
Jerome Eseka.
At Citizens Bank, Agidingbi Branch Ikeja, the accused
maintained seven accounts. All the account of the accused
gave him an insight of the various lodgments made. He
c
traced the sources of the lodgments to the sum of $950,000
U.S. Dollars from the account of Chief Emmanuel Oti at
Credit Suisse Bank Geneva. The accused said that there was
one Charlie and that he (the accused) benefited 30% from
the transaction of the illegal transfers. The proceeds from the d
illegal transfer from the account of Chief Emmanuel Oti
PASCO (PANAMA) S.A. with Credit Suisse Geneva were
lodged in the accounts of the accused in Citizens Bank,
Agidingbi Branch, Ikeja, Lagos and it was from that ac- e
count, that other lodgments in other banks were traced.
The account of Chief Emmanuel Oti in Credit Suisse was
maintained in the name of PASCO (PANAMA) S.A. At the
Citizens Bank, the lodgments by the accused were split into
3 or 4 entries a day with heavy lodgments within the period.
He identified exhibits A7 to A11, showing five transfers
with three to Hong Kong and Jakarta and two other transfers
to Banks in Lagos. Some persons were arrested in respect of
the transfers to the Bank on Martin Street Lagos and included one Solomon Asemota who presented himself as
Emmanuel Oti. He (Asemota) was arrested at the Banking
Hall when he came for the third time to make withdrawals
after signing as Emmanuel Oti, in respect of Pacific Bank. 8
persons were arrested and another person presented himself
as Emmanuel Oti who signed as such before he was arrested.
The assumed Emmanuel Oti was different from the earlier
person. He knew PW6 as Emmanuel Oti. The person arrested at Trade Bank or the man arrested at Pacific Bank was
not PW6 (Chief Emmanuel Oti).

f

g

h

i

Under cross-examination he stated that the accused presented himself as Bob Manuel Modebe to Diamond Bank j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE II, KANO)

Donli J
Federal Republic of Nigeria v. Benjamin Udeozor Osondu

449

a

b

c

d

e

f

g

h

i

j

and Jerome Osita Eseka to Chartered Bank and the Banks
knew they were dealing with the accused although they did
not know his true name. He said the accused confessed that
he stole Chief Oti’s money in exhibit A1 but did not confess
that he forged the letters to Credit Suisse Bank in respect of
the transfers. He admitted that there were transfers to Hong
Kong and Jakarta with no transfer from Jakarta to Nigeria
Bank.
PW8, Kingsley Omonogbu of Citizens International Bank
Lagos and the head of International Control or the Chief
Inspector of the Bank, identified 5 accounts of the accused
in Citizens Bank exhibits F1 to F22, as follows:–
Bevian Ventures current account exhibits G1–G13.
Personal current account exhibits HI to H3.
Savings account exhibit H4.
Premium reserve account and Saving account for Ngozi
Kevian exhibits H5, H6 and H7.
He stated that the stipulated limit for cash deposit was
N500,000 for individuals and N2,000,000 for Corporate and
any lodgments in excess was to be reported to National Drug
Law Enforcement Agency (NDLEA) and Central Bank of
Nigeria (CBN).
He stated that there were lodgments in the accounts operated by the accused in Citizens Bank which were broken up
so as not to exceed the limit of N500,000 and N2,000,000 for
individual and Corporate respectively. On such discovery, he
raised a query – exhibits H8 and received a response – exhibit
H9.
He said, exhibit G9 originated from Diamond Bank and
that as a requirement for account opening, Benjamin Osondu, the accused applied to be a referee by virtue of his
holding accounts in Citizens Bank, to Bob Manuel Modebe
in Diamond Bank. The cheque – exhibit H10 was for
N2,000,000 in favour of Bob Manuel Modebe. As a banker
he said no person was allowed to open an account in different name. He stated that the implication would be suggestive
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a
of a fraudulent action if a person opened an account in a
different name because identification was one of the key
requirements of account opening. He identified exhibit H11,
the cheque issued by the accused and identified exhibit A18
Page 20 marked 16/7/96 as the payment made to Bob
Manuel Modebe from the accused in the sum of
N300,052.50 by a Manager’s cheque from Citizens Bank,
Ikeja Branch.
He identified exhibits H12 and G3 and he stated that the
documents are the same. He further amplified the issue by
stating that, exhibit H12 was the opening account document
and that is incomplete because a document dated 22/7/96
was omitted in error as a result of photocopying process
from exhibits G1 to G13. He said that the document omitted
was in exhibit H12 dated 22/7/96 which was an application
by J.O. Eseka with Benjamin Osondu as the reference from
Benjamin Osondu and Chartered Bank.
He identified exhibit B2 which he stated reflected Eseka
Ben Osondu because the photograph of Ben Osondu was
pasted thereon at page C15A as well as C15F, and the letter
dated 22nd July, 1996 was from Benjamin Osondu asking
for reference in respect of a different name. He stated that in
banking business it was not permissible for Benjamin Osondu to recommend the opening of an account in a different
name because identification was a key requirement to opening of an account. He emphasised that the balances in the
accounts in Citizens Bank are kept on hold until the end of
this case. He testified that if Citizens Bank knew that the
various sums paid into the account of the accused from June,
1996 to June, 1997 were fraudulent, the lodgments would
not have been received.
In cross-examination he stated that there was no transfer of
money from Credit Suisse to their Bank to the credit of the
accused. And that from the photographs in exhibits B1 and
B2, Diamond Bank and Chartered Bank were aware of the
physical identity of Benjamin Osondu even though they did
not know that his real name was not Bob Manuel Modebe or
Jerome Osita Eseka.
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a
He denied knowing whether Diamond Bank and Chartered
Bank permitted the accused to use a different name other
than his name in opening the Bank accounts. He asserted in
b conclusion that Diamond Bank and Chartered Bank made no
complaints as to the payments made in their Banks by the
accused. That sums up the evidence adduced before me in
this case.
c
Learned Counsel for the accused made a no case submission which was responded to by the prosecuting learned
Counsel. The submissions were later adopted after the no
case submission was overruled. Learned Counsel for the
d accused adopted his former address, and in addition referred
to the principle of why the Failed Banks Tribunal was set up
and whether it was practicable to recover debt due or money
obtained from person other than a Bank.
e
He referred further to the footnotes to Decree No. 18 of
1994 which he conceded formed no part of the Decree but
could be as a guide only. He urged the Tribunal to determine
section 3(1)(d) of Decree No. 18 of 1994 and consider the
f authority of Abubakar v. F.R.N. (supra) wherein the SAT
ruled upon the issue as to the ingredients of section 3(1)(d)
of the Decree but which were not exhaustive and urged this
Tribunal to put the matters at rest.
g
I have examined the evidence adduced and the issues
raised therein in the submissions of both learned Counsel
which were taken in this order:
Counts 1 and 2 together, Count 3 separately, Count 4 and
h 5 together, Counts 6 and 8 together, and Count 7 separately.
The response by learned Counsel for the prosecution was
made in the manner, the submissions were argued. The submissions have been read including the authorities therein.
i
It is trite law that where one side adduced evidence and the

j

evidence remains unchallenged and uncontroverted, the
court is enjoined to accept and act on the evidence in coming
to its decision. (See Turka v. State (1991) 5 N.W.L.R. (Part
189) 54).
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There is no gainsaying that a submission of no case is a
defence to a criminal charge and resting the defence on the
case of the prosecution is also a defence. The defence in this
case is that the case as charged had not been proved by the b
prosecution and that this Tribunal has no jurisdiction to try
the acts stated therein in the 8 counts charge in that the accused person, by those acts had not committed an offence
relating to the business or operation of a Bank under any c
enactment as specified by section 3(1)(d) of the Failed
Banks (Recovery of Debts) and Financial Malpractices in
Banks Decree No. 18 of 1994 as amended.
Taking the issues one after the other, the decided cases d
stated hereunder, provide the position and the guide herein.
In Edet Akpan v. State (1986) 3 N.W.L.R. (Part 27) 225
Oputa, JSC (as he then was):–

e

“Resting on a submission is a perfectly legally acceptable stratagem but when the prosecution’s case calls for some explanations
which only the accused person can give and such accused decides
to rest on a no case submission then the trial court must not be
deterred by the incompleteness of the tale from drawing the infer- f
ences that properly flow from the evidence it has got nor dissuaded
from reaching a firm conclusion by speculation on what the accused might have said had he testified.”

See Ali v. State (1988) 1 N.W.L.R. (Part 68) 1 at 19 where g
the Supreme Court reiterated the known position of law that
when an accused rested his case on that of the prosecution as
he is entitled to do under section 287(1)(a) of the Criminal
Procedure Act it means no more than that the accused does
not wish to place any facts before the court other than those h
which the prosecution had presented in evidence. It also
signifies that the accused is satisfied with the evidence given
and does not wish to explain any fact or rebut any allegation
i
made against him.
The statement quoted above applies to the instant case. It
must be stressed herein that no matter the stance taken by
the accused, as he has the right to so elect, the burden of
proof placed on the prosecution by section 138(1) of the j
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a
Evidence Act remains solid as the rock of Gibraltar that
never shifts or quivers. (See Merotohun v. The State (1992)
7 N.W.L.R. (Part 254) 443).
b
Section 138(1) of the Evidence Act states:–

c

“If the commission of a crime by a party to any proceeding is directly in issue in any proceeding civil or criminal, it must be
proved beyond reasonable doubt. If the prosecution prove the
commission of a crime beyond reasonable doubt, the burden of
proving reasonable doubt is shifted on the accused.”

In Bakare v. The State (1987) 1 N.W.L.R. (Part 52) 579 the
Supreme Court restated that the standard of proof required in
d criminal prosecution is that of proof beyond reasonable
doubt where Oputa, JSC stated on what proof beyond reasonable doubt is:–
e

f

“Proof beyond reasonable doubt stems out of the compelling presumption of innocence inherent in our adversary system of criminal justice. To displace this presumption, the evidence of the
prosecution must prove beyond doubt not beyond shadow of any
doubt, that the person accused is guilty of the offence charged.
Absolute certainty is impossible in any human adventures including the administration of criminal justice. Proof beyond reasonable
doubt means just what it says. It does not admit of plausible and
fanciful possibilities but it does admit degree of cogency, consistent with an equally high degree of probability.”

This concept of burden of proof beyond reasonable doubt, in
g criminal trials was reiterated in the case of Adio v. State
(1986) 2 N.W.L.R. (Part 24) 581 by the Supreme Court
where it held as follows:–
h

i

j

“How is a case proved beyond reasonable doubt? A case can be
proved by direct or oral evidence. If the testimony of witnesses
who saw and heard are believed, there will be proof beyond reasonable doubt. Circumstantial evidence can prove a case beyond
reasonable doubt. The local case of Joseph Ogunbayode v. The
Queen (1954) 14 W.A.C.A. 458 (otherwise known as the Apalara
case) is an excellent example of proof beyond reasonable doubt
based purely on inference from circumstantial evidence.”

(See Alor v. State (1997) 4 N.W.L.R. (Part 501) 511).
The prosecution in proof of the 8 counts charge called
eight witnesses, and tendered a bundle of exhibits marked as
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A1–A24, B1–B7, C1–C9, D1–D16, F1–F22, G1–G13 and
H1–H12. The testimonies of the witnesses have been read and
the summary of same had been enumerated herein before.
Count 1
The allegation stated therein in count one is that of conspiracy between the accused with unknown persons to steal the
sum of $950,000 from the account of PASCO (PANAMA)
S.A. by depositing the Naira equivalent in divers accounts in
Citizens Bank, Diamond Bank and Chartered Bank contrary
to section 516 of the Criminal Code and section 3(1)(d) of
the Failed Banks (Recovery Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).
The evidence of PW1–PW8, exhibit A1, statement of the
accused, exhibits A18–A22 statement of accounts of the
accused and exhibits A24 summary of the lodgments by
PW1, exhibit H10 and H11 Internal memoranda of PW8
regarding the fraudulent lodgments and exhibits C1–C19 the
signature documents of PW6 at Credit Suisse, exhibits A7,
A9 and A11 the letters of instruction to Credit Suisse, exhibits A12 and A13 the confirmation fax of payments of exhibits A7, A9 and A11 speak clearly what the position of the
prosecution’s case and that of the accused are all about.
Further, there was confirmation in cross-examination that
there was no transfer from Jakarta to a Bank in Nigeria and
Hong Kong to a Bank in Nigeria of the sums of $250,000,
U.S Dollars $400,000 and $300,000 as stated therein in
exhibits A7, A9 and A11.
Secondly there was evidence that Credit Suisse was not
contacted during investigation and that the statement of the
account of PW6 had not been produced to show that PW6
had money in Credit Suisse and the amount standing to his
credit.
The evidence adduced after due consideration of same affirms the facts stated hereunder which are uncontradicted
and undisputed:–
1. Exhibits A7, A9 and A11 were not written by PW6,
from PW6’s evidence and exhibits C1–C19.
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The signature on exhibits A7, A9 and A11 were not
the same or similar to the signatures of PW6 as
shown by exhibits C1–C19.
3. PW2 took exhibits A12 and A13 to PW3 and PW3
took same to PW4 and PW5 who confirmed the two
transfers to Jakarta (exhibits A7 and A11) and the
lone transfer to Hong Kong (exhibit A9).
4. PW3 confirmed that he collected the Naira equivalent of exhibits A7, A9, and A11 and gave PW2,
who gave the accused.
5. PW2 confirmed that the accused solicited for the
foreign account numbers which PW3 solicited for in
Kano and gave him to give the accused after which
the accused brought him exhibits A12 and A13 the
confirmation of the transfers by telex.
6. PW1, PW7 and PW8 exhibits A18–A23 the Statements of Accounts of the accused – Bevian Ventures
incorporated by the accused, Premium Reserve account, Mrs Kevian Ngozi’s account and the personal
and current account of the accused with Citizens
Bank Agidingbi Branch, Ikeja, Lagos show that from
the date when the transfers on exhibits A7, A9 and
A11 were made, as confirmed by exhibits A12 and
A13, PW3, PW4 and PW5, confirmed that the various sums were paid to the accused. PW2 accompanied the accused to have the sums lodged into his
account in Citizens International Bank. PW7 stated that
some of the sums were entered in exhibits A18–A23
from N450,000 and N500,000 and below were lodged
into exhibits A18–A23 at various dates within the
period of the transfers, with so many entries made in
one day and continued to the next day and so on.
7. That exhibits A7, A9 and A11 relate to this case but
exhibits A8 and A10 relate to the trial in Lagos.
I find as a fact each of the facts enumerated herein before
considering the defence of the accused in the statement and
the facts adduced in the cross-examination. The question as
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to who caused the transfer to be made, is a matter to be
decided by the totality of the evidence herein proved, as
there is no direct evidence to that effect.
Learned Counsel for the accused argued that no witness
said the accused person wrote exhibits A7, A9 and A11 and
no evidence that the whole transaction, related to Bank
transfers of any Bank in Nigeria. On the other hand learned
Counsel to the prosecution referred to the evidence of PW2
where the accused solicited for account numbers abroad and
was given account numbers at Jakarta for 2 transfers and one
account number in Hong Kong for the other transfer.
Further, learned Counsel for the prosecution submitted that
the accused admitted in exhibit A1 his statement to the police, that he had a 30% share in the transaction from Charlie,
who resides in London and that Charlie came into Nigeria
once a while to collect the money from the transfers.
On the issue as to whether the acts committed, fell within
section 3(1)(d) of the Failed Banks Tribunal Decree No. 18
of 1994 (as amended), he urged the Tribunal to hold that the
offence was within the ambit of section 3(1)(d) of the Decree as the initial take off of exhibits A7, A9 and A11 was
from Lagos in Nigeria and not the address in London as
stated therein in exhibits A7, A9 and A11 and that it was the
accused with one other or others that so caused exhibits A7,
A9 and A11 to be sent to Credit Suisse whereby money as
stated in exhibits A7, A9 and A11 were transferred to the
accounts of Ali A.B.A. Aboubacar Kho-huisie, and Ali Bala,
the sums of $250,000, $400,000 and $300,000 respectively
and the Naira equivalent paid to the accused except for the
transfer of $300,000 to Jakarta Bank which developed some
problems and the sum of $195,000.000 was assessed and the
Naira equivalent was paid to the accused.
There is no doubt that by the reason of exhibit A1, the
statement of the accused, the evidence of PW1–PW8 and the
manner the lodgments were made as emphasised by PW1,
PW7 and PW8, together with exhibits A18–A23 and exhibits
A24, H10, H11, A7, A9 and A11, made it apparent and clear
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that the accused acted in concert with another or others for
these reasons:–
1. The accused solicited for the foreign account numbers and by the testimonies of PW2, PW3, PW4,
PW5 and exhibits A7, A9 and A11, these numbers
were:–
(i) 028-3-82204-1 Jakarta – $250,000.00
(ii) 286-2-713944 Hong Kong – $400,000.00
(iii) 016-091-05320-3 Jakarta – $300,000.00
2. In exhibit A1 the accused admitted that one Charlie
made the transfers and he collected only 30% of the
proceeds of the transfer:–
(a) He denied the forging of the letters to Credit
Suisse exhibits A7, A9 and A11.
(b) These letters emanated from Lagos – Nigeria
by DHL exhibits D10 and D11 confirming the
country the letters exhibits A7, A9 and A11
emanated from albeit Lagos Nigeria. It has
been stressed that once there is conspiracy, the
action of another becomes that of the accused
irrespective of the fraction of the stolen money
was received by him.
The law is well settled regarding the statement of an accused
which can be one of these:–
(a) confessional;
(b) admissions and denials;
(c) denials.
In respect of confession the Tribunal can convict an accused
person on his confession where it is positive, irresistible and
pointing at the guilt of the accused.
Confession is defined in section 27(1) of the Evidence Act
as follows:–
“A confession is an admission made at any time by a person
charged with a crime, stating or suggestion the inference that he
committed that crime.”
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a
A confession must be direct and positive to the items contained in the charge. From the definition and looking at
exhibit A1, it is apparent that it is not a confession per se but
contains admissions and denials, the second category above.
It is trite law that where there are admissions in the statements of the accused and other denials therein, the tribunal
may act on the admissions as admission against interest and
the denials are taken and considered with the rest of the
defence of the accused which must have been tested by
cross-examination.
Where however there is no defence tested in crossexamination, the denials are considered together with the
rest of the evidence in the case as to reveal whether the
denials are true or false.
Ali v. State (1988) 1 N.W.L.R. (Part 68) 1 at 19 the Supreme Court stated:–

b

c

d

e

“In our criminal courts, statements made by the accused to the
police during their investigations are usually tendered by the police. These statements may contain admissions and or denials. Any
admission may be regarded as an admission against interest, but
any denial to be acted upon by a trial court must form part of the f
evidence of the defence sworn evidence that is and pass the acid
test of cross examination.”

In line with the above, the position of law as to admission
against interest is as stated in the authority of Ogunnaike v. g
Ojayemi (1987) 1 N.W.L.R. (Part 53) page 760 at 770 S.C.
where the Supreme Court per Kawu, JSC stated thus:–
“Now an admission is a statement, oral or written (expressed or
implied) which is made by a party to civil proceedings and which
statement is adverse to his case. It is admissible as evidence h
against the maker as the truth of the fact asserted in the statement.
See Seismograph Service (Nigeria) Ltd v. Chief Keke Ogbenegweke Eyuafe (1976) 9–10 S.C. 135 at 146.”

The portions of the statement of the accused exhibit A1 that i
are admissions can be quoted thus:
Exhibit A1:–
“While I was doing Liberia business I ran into that Charlie I used
to know at Enugu at the departure hall of Murtala Mohammed
j
Airport on his way to London early last year.
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Sometimes late June last year he called me to inquire if I can get
an account where a large sum of money can be paid into. After
much enquiries on who to meet for this I remembered Alhaji Yusuf who is a friend of my cousin Emeka. After about a week he
now gave me an account in Jakarta which I later gave to Charlie
after he called.
After about two weeks Charlie called and said the deal is through
that I should give him a fax no where payment receipt will be sent
to. I connected my mobile no to Fax. After I have given Alhaji
Yusuf the payment receipt he promised to collect the Naira
equivalent from the account owner in Kano. He said as a broker he
has to make his own commission hence he said he pay at the rate
of 60 per dollar.
At this stage Charlie now came to Nigeria to collect his money.
When Alhaji was bringing the money he was taken to my Bank
which (is) Citizens Bank Ltd. Ikeja Branch, Charlie now collected
major part of the money and gave 30% of the total money which
he promised to give me.
After the first transactions Charlie now called again to tell me he
want to remit another money that I should contact Alhaji Yusuf for
another account. At this stage $300,000 was transferred but somewhere along the line the Alhaji in Kano told Alhaji Yusuf that the
remitting Bank has called back the money. The Alhaji in Kano
now told Alhaji Yusuf that if we want to still collect the money
from his bank in Jakarta that he has to take 50% of the money.
When Charlie called I told him the condition of the Kano Alhaji he
said okay that half bread is better than nothing. At this stage the
Kano Alhaji now paid Yusuf the sum of $150,000 which was
mostly in dollars. Alhaji Yusuf collected his part of the money and
gave me the remaining amount which Charlie who was around
now collected his money and gave me my share of the money.
Part of the money was used to import canvass (sport shoes) from
Jakarta. Alhaji always accompany me with the money to the Bank.
The largest about at a time was N9,000,000.
Like I said Charlie did not tell the details of the transfer before he
sent the US$250,000 so I did not tell Yusuf the nature of the transactions. It was when Yusuf told me that the second transaction was
recalled that I started suspecting that this is a fraud and I ask Charlie what is the nature of this transfer that the remitting Bank is now
calling back the money. He now opened up and told me that the
money was actually coming out from somebody’s account.”
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From exhibit A1 quoted above, the accused admitted that
he obtained the account numbers wherein the money in
exhibit A7 and A11, in the sum of $250,000 and $300,000
were transferred into Jakarta and later made available to him
in Naira for the first transfer and part of the second –
$300,000 because of the problems that developed in respect
of that transfer. The admission supports the case for the
prosecution.
The facts to be considered in the favour of the accused relate to the jurisdiction of this Tribunal as envisaged by section 3(1)(d) of Decree No. 18 of 1994 which are:–
(1) whether there was bank to bank transaction from
Jakarta Bank to Nigeria or Hong Kong Bank to Nigeria.
(2) whether the elements of conspiracy with regard to
section 3(1)(d) of Decree No. 18 of 1994 as amended
have been proved.
Learned Counsel Mr Okoye for the accused referred to the
authority of Haruna v. State (supra) and Nnaji v. I.G.P.
(supra) and submitted that the fact that the accused mentioned Charlie in his statement as the other person was not
sufficient to prove the offence of conspiracy and that the
acts so far proved have not proved the elements of section
3(1)(d) of Decree No. 18 of 1994 (as amended).
On the other hand learned Counsel for the prosecution
submitted that if the whole evidence is considered it would
be apparent that the prosecution had proved the offence of
conspiracy by inference and referred to Daboh v. State (supra) and exhibits A7, A9 and A11 the instruction to transfer
the sums of money from the account of PASCO (PANAMA)
S.A. at Credit Suisse to Jakarta and Hong Kong and the
Naira equivalents which were lodged by the accused in his
various accounts in Citizens Bank, Chartered Bank and
Diamond Bank in Lagos. He relied on the evidence of PW1–
PW8 and exhibits D10 and D11 letters from DHL that the
documents exhibits A7, A9 and A11 originated from Lagos
by a person who described himself as Emmanuel Oti.
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He submitted that as a result of the dispatch of exhibits A7,
A9 and A11 to Credit Suisse, various sums were transferred
as per exhibits A12 and A13 to Jakarta to PW4’s account
Baita, the joint holder of the account and PW5, the holder of
the account in Hong Kong.
He submitted that consequently, the Naira equivalent was
paid to the accused.
He referred to exhibits C1–C19 and A7, A9 and A11 and is
apparent that the signatures on exhibits C1–C19 were different from the signatures on exhibits A7, A9 and A11.
He submitted that the reasonable inference was that exhibits A7, A9 and A11 were forgeries.
He referred to the statement of the accused exhibit A1
where he admitted the offence, that he acted in concert with
a person known as Charlie.
He referred to exhibits A16 and A12 and A13 and the telephone numbers on exhibits A12 and A13 as 2694642.
On section 3(1)(d) of Decree No. 18 of 1994 as amended
he submitted that the provision requires the proof of stealing
money of the bank which the prosecution has proved in this
case. He relied on Okon v. State (supra) and Ajiboye v. The
State (supra) and FRN v. Odebode (supra).
He relied on exhibit A1 which tallied with the evidence of
PW2 that the Naira equivalent was taken to Citizens Bank.
He submitted that the accused said that Charlie collected his
money before the rest money was entered into the accused.
Learned Counsel raised these issues as to whether there
was conspiracy to commit an offence relating to the business
of the Bank in Nigeria.
Conspiracy is defined in section 516 of the Penal Code
thus:–

j

“A person who conspires with another to commit any felony or to
do any act in any part of the world which if done in Nigeria would
be a felony, and which is an offence under the laws in force in the
place where it is proposed to be done, is guilty of a felony and is
liable, if no punishment is provided, to imprisonment for seven
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a
years or if the greatest punishment to which a person convicted of
the felony in question is liable to less than imprisonment for seven
years, then such lesser punishment.”

Let me pause herein to consider the authorities relied upon b
and the authorities on conspiracy. Taking the latter cases
first are Clarke v. State (1986) 4 N.W.L.R. (Part 35) page
381 at 404 where the court held that:–
“It is also clear that section 516 of the Criminal Code of Lagos c
State creates two separate offences of conspiracy, namely:–
(i) conspiracy to commit any felony; and
(ii) conspiracy to do any act in any part of the world which if
done in Nigeria would be a felony and which is an offence d
under the law in force in the place where it is proposed to
be done.”

The word “and” in section 516 of the Criminal Code was
interpreted disjunctively and two distinct conspiracies were e
created. (See Clarke v. The State (supra)).
In Abioye v. State (1987) 2 N.W.L.R. (Part 58) 645 at 653
the court stated:–
“It is not in dispute that there was no direct evidence of acts of f
conspiracy against the appellants. Admittedly more often than not
it does not require direct evidence to establish conspiracy –.”

The elements of conspiracy under the Penal Code and the
Criminal Code are not quite the same. Under the Penal Code g
criminal conspiracy involves an agreement to do an illegal
act and in addition the doing of an act in pursuance thereof.
(See Haruna v. State (supra) (1972) 8–9 S.C. 172 at 200).
Under the Criminal Code, it is the agreement to do an h
unlawful act that constitutes the offence of conspiracy. See
Abioye v. State. The identity of those who worked with the
accused is clearly inferable that the unknown persons were
within Credit Suisse Bank itself and elsewhere
i
for the reasons that an International Bank of that repute
should have seen by the naked looking of exhibits C1–C19
that the signatures were not the same with the signatures of
exhibits A7, A9 and A11 and all the others shown to me in
this case. I therefore hold that the accused never knew PW6 j
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before the date of the hearing of this case and that the conspirators are unknown but may be within the Credit Suisse
Bank itself.
The statement of the accused exhibit A1 in most part is in
support of the case presented by the prosecution in the following circumstances:–
(1)
(2)

d

(3)

e
(4)

f
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The accused said he had never met PW6 – Chief Emmanuel
Oti in his life.
The accused admitted that he approached PW2 for foreign
account numbers and the sum of $250,000 and $300,000
were transferred therein accordingly.
Even though the accused did not admit the transfer of the
sum of $400,000, the evidence of PW2, PW3 and PW5
shows that he was telling lies in that the sum of $400,000
was equally transferred into the account in Hong Kong
given to the accused and Naira equivalent paid to him (the
accused) and lodged into Citizens International Bank Lagos.
I therefore disbelieve the accused in that regard.
The accused mentioned one Charlie whose particulars were
not disclosed by the accused. The little information the police elucidated from the accused, PW1 and PW7 were verified and found to be false. I believe that there was nobody
called Charlie that the accused person worked with but I believe from the evidence that there are other persons – unknown which he hid their identities. In line with all the
evidence as analysed above, there was clear inferable conspiracy between the accused and unknown persons to commit the offence of the stealing of the sum of $950,000 from
PASCO (PANAMA) S.A. account in Credit Suisse Bank
Geneva. I so infer accordingly.

Another point was raised by learned Counsel to the prosecution which the defence did not respond to in detail but by
passing was the issue that relates to the initial steps taken in
Lagos Nigeria to send exhibits A7, A9 and A11 to Credit
Suisse Geneva for the sums stated therein to be transferred
to Jakarta Bank and Hong Kong Bank before the Naira
equivalent was eventually paid to the accused in Nigeria and
lodged in Citizens Bank, Diamond Bank and Chartered
Bank.
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a
It has been stressed times and again that where the initial
action originated from Nigeria to a country outside Nigeria
the court in Nigeria has jurisdiction to try the offence.

b

In Osoba v. Queen (1961) 1 S.C.N.L.R. 6 at 11 where
Brett, FJ delivering the judgment of the court stated:–
“On the 8th March 1959, the appellant caused a telegram to be
sent from Lagos to the Australia and New Zealand Bank in Lon- c
don. The telegram was signed ‘Merchant bank’ which is the telegraphic address of the Merchant Bank and after beginning with the
code sign ‘20’ it instructed that £35,000 should be released and
paid to Hambres Bank 41 Bishopsgate to the account of Lovisa
d
Rederi Aktiebolag of Lovisa Finland. These instructions were
complied with on the 9th March, the day the cable was received
...
Chief Williams submits, however, that even if the offence was
correctly treated as stealing, the initial clement of the offence” e
to quote the words of section 12A of the Criminal Code was
the delivery of the telegram to the Australia and New Zealand
Bank in London. We are unable to accept this submission.
The conversion was carried out by means of the telegram and
f
the telegram alone, and although various human agencies intervened between the dispatch of the telegram by the appellant in
Lagos and its receipt by the Australia and New Zealand Bank in
London, we regard it as clear that the dispatch of the telegram,
being the act which set in train the course of events which led di- g
rectly to the conversion of the money, was the initial elements of
the offence. All the requirements of section 12A(2) of the Criminal
Code are thus satisfied, and as regards the first count the appeal
must fail.”

h
This case is on all fours with the facts of the instant case
wherein the initial act that sets the ball rolling was the letters
exhibits A7, A9 and A11 sent from Lagos – Nigeria by DHL
courier exhibits D10 and D11 to Credit Suisse Geneva to
transfer the sums of $250,000, $400,000 and $300,000 to i
Jakarta, Hong Kong and Jakarta respectively which was
complied with. The initial act of sending exhibits A7, A9
and A11 by courier exhibits D10 and D11 to Credit Suisse
Geneva, to Jakarta Indonesia and Hong Kong brought all j
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the elements of those offences to the jurisdiction of this
Tribunal.
b

c

Now to the issue of jurisdiction. The issue of lack of jurisdiction vehemently argued by learned Counsel to the accused regarding section 3(1)(d) of the Failed Banks
(Recovery of Debts) and Financial Malpractices in Bank
Decree No. 18 of 1994 (as amended) is a serious one.

It is trite law that once a court acts without jurisdiction the
trial is a nullity and remains so for all purposes. See Unuakhone v. The State (1985) 3 N.W.L.R. (Part 12) 364 and Alao
d v. COP (1987) 4 N.W.L.R. (Part 64) 199.
In NEC v. Nzeribe (1991) 5 N.W.L.R. (Part 192) 458
Awogu, JCA stated:–
e

“The courts are themselves creatures of statute and must not be
seen to appear to grab jurisdiction which they may expound but
not expand . . .”

In the instant case, the acts proved in this case are as found
hereinbefore stated that some persons caused exhibits A7,
f
A9 and A11 to be sent to Credit Suisse Bank Geneva by
DHL Courier exhibits D10 and D11 and on receipt, moneys
stated therein in exhibits A7, A9 and A11 were paid by
Credit Suisse Bank Geneva into the account numbers 028-3g 82204-1 (Bank Central Asia) at Jakarta Indonesia (exhibit
A7) and 016-091-05320-3 (Bank Danamon Indonesia) at
Jakarta Indonesia (exhibit A11) and account number 286-2713944 (Hang Seng Bank Ltd) at Hong Kong (exhibit A9)
h belonging to PW4 and PW5 respectively and the Naira
equivalent, paid to the accused in Nigeria and lodged into
Citizens Bank, Diamond Bank and Chartered Bank respectively.
i
By the submission of the learned Counsel these acts so
proved did not amount to an offence relating to the business
or operation of the Bank under any enactment. However the
converse position was argued by learned Counsel to the
j prosecution.
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a
Section 3(1)(d) of the Failed Banks (Recovery of Debts)
and Financial Malpractices in Banks Decree No. 18 of 1994
(as amended) provides:–

b

“The Tribunal shall have power to:–
(a) . . .
(b) . . .
(c) . . .
(d) try other offences relating to the business or operation of a c
bank under any enactment.”

The question of whether the acts committed in this case fall
within the purview of section 3(1)(d) of Decree No. 18 of
1994 (as amended) is a matter of interpretation. It is well d
settled principles of law that the purpose of the court in
interpreting a statute, is to discover the intention of the law
maker and the most appropriate channel for this discovery is
to the intention of the law maker and the purpose of the law e
through the words used.
Where the words of the statute are clear and unambiguous
they should be given their plain and grammatical meaning.
See Ifezue v. Mbadugha (1984) 1 S.C.N.L.R. 427; Estate of f
Soule v. Johnson (1974) 12 S.C. 121; Lawal v. G.B. Ollivant
(1972) 3 S.C. 124; Aya v. Henshaw (1972) 5 S.C. 87. The
operative words to be construed herein are:–
“relating to the business or operation of a Bank.”

g
These words quoted above, which are clear and unambiguous have gone through statutory interpretation by the Special
Appeals Tribunal and brother Judges in the Failed Banks
Tribunal. Let me look at what the Tribunals said regarding
h
section 3(1) of the Decree.
In F.R.N. v. Abubakar (1997) 1 F.B.T.L.R. 129 Agbaje, J
of the Special Appeal Tribunal at page 150 paragraph 1
stated:–
“It is pertinent to note that section 3(1)(d) of the Decree does not i
say that the Tribunal shall have power to try ‘other offences relating to banks and banking’ but other offences relating to the business of or operation of a Bank. The Banks and other Financial
Institutions Decree, hereinafter referred to as the BOFID Decree
j
provides for the offences relating to banks and banking business.
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However in the business or operation of a bank, offences may be
committed by the director of the banks with respect to the commodity in which a bank deals, that is to say money or with respect
to the books which a bank keeps such offences may be stealing of
the money of the bank, fraudulent accounting and false entries in
the books of the bank”.

In F.R.N v. Salawu (1998) 2 F.B.T.L.R. 239 where Augie, J
imbibed the interpretation in F.R.N v. Abubakar (supra) and
referred to F.R.N. v. Joe-Billy Ekwunife FBFMT/L/Z/IV/2/
M2/96 where Edokpayi, J held:–
“The expression ‘banking business’ in that subsection is synonymous with the expression ‘business or operation of a bank’ contained in section 3(1)(d) of Decree No. 18 of 1994 (as amended).
That being so I hold that the expression under enactment in section
3(1)(d) of Decree means under any law. I hold that the Recovery
of Public property (Special Military Tribunals) Acts as amended
is such a law and therefore an offence relating to the engagement
in any unlawful activity in any form including banking or financial
business therefore comes within the purview of section 3(1)(d)
of Decree No. 18 of 1994 (as amended) and so triable by this Tribunal.”

The observation made by my learned brothers are in line
with my views in respect of the interpretation to section
3(1)(d) of the Decree.
The decision quoted above, mentioned as one of the offences
relating to the business or operation of the Bank in
g
any enactment stealing money of the Bank. Stealing is an
offence under section 390(9) of the Criminal Code. The
interpretation of “in any enactment” under section 3(1)(d) of
Decree No. 18 of 1994 as amended quoted above can only
h
mean:–
f

“an offence under any law.”

i

j

In the earlier cases stealing was by the officials of the Bank.
It is my view that once the stealing is from the Bank, the
offence under section 3(1)(d) of the Decree is satisfied.
Further, in the instant case, the stealing of the total sum of
$950,000 U.S. Dollars was from PASCO (PANAMA) S.A.
account in Credit Suisse Bank and rightly stated by PW6
that the money stolen was in the possession of the Bank,
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a
belonging to PASCO (PANAMA) S.A. in cross examination. The moment the said money was transferred to Jakarta
Bank, and Hong Kong Bank in the amounts stated therein in
exhibits A7, A9 and A11, and the equivalent paid to the
accused which he lodged in Citizens Bank, Diamond Bank
and Chartered Bank, these elements became apparently
proved:–
(a) taking the money without the consent of PASCO
(PANAMA) S.A. from Credit Suisse Geneva.
(b) converting same by the accused by lodging the
amounts in his various accounts in Citizens Bank,
Diamond Bank and Chartered Bank and giving some
to other persons.
(c) And the act related to the operation or business of a
Bank.
Stealing would be complete if the conversion can only be
fraudulent in that the accused used part of the money for his
gain by several withdrawals made for various expenses such
as:–
(1) building the house at Awka Onitsha Anambra State;
(2) spending N2,000,000 for his wedding;
(3) renting an apartment at the cost of N760,000;
(4) furnishing his office lavishly and paying the rent at
the cost of N318,000;
(5) giving the sum of N3,000,000 cash to his wife;
(6) Imported canvas shoes from Indonesia at the cost of
$39,000 U.S. Dollars.
See Ajiboye v. State (1994) 8 N.W.L.R. (Part 364) 587 at
601–602 where conversion was defined thus:–

b

c

d

e
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g
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“The conduct of the appellant in my view would clearly amount to
conversion in law. In Caxton Publishing Co v. Sutherland Publish- i
ing Co (1939) A.C. 178 at 201 Lord Parker cited with approval the
definition of conversion given by Atkin, J in Lancanster and Yorkshire Ry v. MacNicoll (1919) 88 L.J.K.B. 601 when he said that:–
‘dealing with goods in manner inconsistent with the right of
the true owner amounts to a conversion, provided that it is j
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also established that there is an intention on the part of the
defendant in so doing to deny the owner’s right or to assert
a right which is inconsistent with the owner’s right’.
“By spending the complainant’s money for payments other
than those intended by the complainant, the appellants have
acted in a manner inconsistent with his right. This therefore
amounts to conversion and it is immaterial whether as in
this case, the thing converted is, at the time of conversion in
the possession of the person who converts it”. See Oakley v.
Lyster (1931) 1 K.B. 148 at 153.

b

c

By the above decision, the action in this case amounted to
conversion of the money of PASCO (PANAMA) S.A. irred spective that the money was in the possession of Credit
Suisse Bank and came to the possessions of the accused.
Having satisfied the ingredients set forth above, the next
issue is whether the accused committed the offence of cone spiracy in this case as per the first count of the charge.
More often than not conspiracy does not require evidence
to establish it. It must be observed however that conspiracy
as often stressed, may be inferable from the circumstances
f of a case. The circumstances of this case are the defence as
per the cross-examination and the denials in the statement of
the accused to the police, and admissions as exhibits A1,
A16, A5, etc.
The inference that can reasonably be drawn which I hereby
g
draw in this case from the circumstances:–
1.

h

i

j

2.

The admission of the accused in exhibit A1 that he solicited
for foreign account numbers and gave Charlie who used
same to transfer the sums of $250,000 and $300,000 to Jakarta from Credit Suisse Geneva and from somebody’s account in Credit Suisse with the benefit in Naira given to him
in Nigeria which he lodged in Citizens Bank Ikeja Lagos,
makes the conspiracy inferable, therein.
The lodgment of monies by the accused into his various
accounts:–
(i) Personal savings account;
(ii) Personal current account;
(iii) Premium Reserve account;
(iv) Bevian Venture Ltd account;
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(v) Ngozi Kevian savings account as per exhibits A18–
A23, and exhibit A24 the summary by PW1 of the
lodgments by the accused and exhibits A1 the statement of the accused the evidence of PW1–PW8 are b
consistent and irresistible that the accused conspired
with persons unknown to steal the sum of
US$950,000 from the account of PASCO (PANAMA) S.A. which was transferred to Jakarta –
$300,000 and $250,000 and Hong Kong – $400,000 c
and same was paid in Naira equivalent to the accused
which he lodged in Citizens Bank, Diamond Bank
and Chartered Bank, all in Lagos – Nigeria.

Even though the accused did not admit the receipt of d
$400,000 per se, ample evidence was adduced in the testimonies of PW1, PW2, PW3, PW4 and PW5, exhibits A7,
A9 and A11 and exhibits A12 and A13 to show that the
accused received the Naira equivalent of the sum of
$400,000. Apart from these pieces of evidence, exhibits e
A18–A24 and exhibits H8 and H9, exhibits H10 and H11
show that various sums of money were paid into the accounts of the accused from the equivalent of the sum of
$950,000 U.S. Dollars transferred from the account of f
PASCO (PANAMA) S.A. in Credit Suisse Bank Geneva.
(See Atano v. Attorney-General Bendel (1988) 2 N.W.L.R.
(Part 75) 201).
As always the mens rea of stealing consists of an intention g
not only to take away the movable property in question from
the possession of the owner but also an intention to permanently deprive him of such property.
The act of the accused in this case with some other persons h
to move the sum of $950,000 from account of PASCO PANAMA S.A. in Credit Suisse Bank Geneva to Jakarta Bank
and Hong Kong Bank was to cause wrongful gain to himself
(the accused) and others and wrongful loss to PASCO PA- i
NAMA S.A. of the sum of $950,000. The acts to my mind
were fraudulent.
Conspiracy is complete if there are acts on the part of the
appellant which leads the trial court to the inference and the j
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court draws it, that the appellant and others were engaged in
accomplishing the same common object. (See Iyaro v. State
(1988) 1 N.W.L.R. (Part 69) 256).
The defence of the accused that he did not know that the
transfers by Charlie were fraudulent cannot be true in view
of the way the accused employed to lodge the stolen money
in the manner in exhibits A18–A24 showing the splitting of
the sums in N450,000 and below in one day with continuation of the lodgments the next day.
It is a well-established principle of the law that the acts of
one conspirator are the acts of the other.
In conclusion on this ground, I am satisfied that the prosecution had proved the offence beyond reasonable doubt. I
find him guilty under section 516 of the Criminal Code
accordingly.
Count 2
The offence under count two against the accused is that of
conspiracy with persons unknown to forge documents to wit
letters of instruction purporting to emanate from Emmanuel
Oti and addressed to Credit Suisse Geneva contrary to section 516 of the Criminal Code and section 3(1)(d) of the
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended).
To sustain the charge, the prosecution must prove all the
essential elements of the offence under section 516 of the
Criminal Code and section 3(1)(d) of Decree No. 18 of 1994
as amended as following:–
1.

2.
3.

that the accused conspired with unknown persons to forge
letters of instruction purporting to emanate from Emmanuel
Oti;
that the letters of instruction were to Credit Suisse Bank;
that the offence relates to the business and operation of the
Bank.

The prosecution called 8 witnesses PW1–PW8 and
exhibits A1–A24;
exhibits B1–B7;
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a
exhibits C1–C19;
exhibits D1–D16;
exhibits F1–F2;
exhibits G1–G13;
exhibits H1–H13.
The defence of the accused is embodied in the crossexamination of the eight witnesses PW1–PW8 and exhibits
A1, B6, B5 and B16 statements of the accused.
Learned Counsel to the prosecution relied on Daboh v. The
State (supra) page 220 and exhibits A7, A9 and A11, instructions given to Credit Suisse to transfer the sums indicated on the face of the documents from the account of
PASCO PANAMA S.A. to Banks in Jakarta and Hong Kong
and received confirmation that these sums had been lodged
into the accounts, the Naira equivalent was paid to the accused who deposited same to Citizen Bank Ikeja, Lagos. He
submitted that the sums lodged did not tally with the sums
received and that the accused in exhibit A1 explained that
Charlie collected some before the lodgments were entered at
Citizens Bank and that he gave his wife the sum of
N3,000,000 cash, N200,000 to the men who assisted in
carrying the sacks of Naira to Citizens Bank and the commissions deducted by PW3, PW4, PW5 and PW2.
He urged the Tribunal to hold that the offence of conspiracy to forge the letters had been proved. He relied on the
evidence of PW6 who denied the signatures and writing
exhibits A7, A9 and A11 that when exhibits A7, A9 and
A11 are compared with exhibits C1–C19 the signatures of
PW6 – Emmanuel Oti, same shall be found to be dissimilar
and all the dissimilarities mentioned by PW6. Learned
Counsel to the accused referred to Haruna v. State (supra)
and Nnaji v. IGP (supra) and submitted that the accused
cannot commit the offence with a person who does not exist
as PW1 stated that there was nobody like Charles.
The learned Counsel to the accused submitted that
there was no evidence of the unknown person and that the

b
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d

e

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE II, KANO)

Donli J
Federal Republic of Nigeria v. Benjamin Udeozor Osondu

473

a

b

c

d

e

f

g

h

i

j

reference to Charles by the accused was not sufficient to
prove that the accused conspired with Charles. He submitted
that there was no evidence adduced linking the accused with
any known and unknown person to conspire to steal and
forge.
He relied on the ingredients of conspiracy under the
Criminal Code that:–
(1) there must be two persons whether known or unknown;
(2) the criminal design must have been to commit an
unlawful act;
(3) the criminal act was to forge the letters purporting to
emanate from Emmanuel Oti.
He submitted that there is no evidence that the accused
forged the said exhibits and that the acts purportedly committed do not relate to the business or operation of the bank
under any enactment.
He referred to the evidence of PW1–PW5 who stated that
no Nigerian Bank was involved. He referred to the statement
of the accused that even if he referred to another party, there
must be evidence adduced by the prosecution that he acted
with another person.
He relied on Fayemi v. Attorney-General (supra) at 182.
He submitted that it was on common ground and no dispute that exhibits A8 and A10 are subject matters before the
criminal charge in Zone IV Failed Banks Tribunal Lagos
and do not concern this trial and only exhibits A7, A9 and
A11 concern the trial in this case.
He submitted that Emmanuel Oti’s complaint to NDIC was
not by a Bank and therefore outside section 3(1)(d) of Failed
Banks Decree No. 18 of 1994 (as amended).
He relied on FRN v. Odebode (1997) 2 F.B.T.L.R. page 37
at 150 paragraphs 8–10.
From the evidence adduced, the evidence adduced during
cross-examination and the submissions of both learned
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Counsel it is apparent that these issues stand out for consideration under this head of charge:–
1. whether the accused conspired to forge instruction b
letters exhibits A7, A9 and A11.
2. whether the accused committed an offence relating
to business or operation of the bank in any enactment
as provided in section 3(1)(d) of the Failed Banks c
Decree No. 18 of 1994 (as amended).
The accused person admitted in exhibits A1 his statement to
the Police that he acted for Charlie to procure the foreign
account numbers from PW2, and that the Naira equivalent d
was given to him of the transfer of $250,000 and $300,000
which he took to the Bank where Charlie collected the
money and gave him his share of 30% which he lodged into
Citizens Bank Ikeja Lagos.
e
PW2 stated that he (the accused) brought exhibits A12 and
A13, the confirmation telex from Credit Suisse Geneva
showing that the transfers were made from the account of
PASCO (PANAMA) S.A.
f
PW3 brought the account numbers for Jakarta Bank and
Hong Kong Bank and gave PW2, who in turn gave the accused.
The numbers used to operate the transfers in Credit Suisse g
Geneva from Nigeria were 2694642, 4924276 for Yusuf
Ibrahim (PW2).
The accused and PW2 admitted that the accused used the
telephone numbers of Yusuf Ibrahim to make calls and fax h
abroad. While the number 4924276 is for Yusuf Ibrahim, the
number 2694642 was from NITEL call office Falomo –
Lagos Nigeria by an unknown person as shown on exhibits
D8 and D9 respectively.
i
In exhibit B7 given to PW6 by Credit Suisse on this case
as the numbers used to contact them for the transfers of the
money involved state as follows:–
1. 0023490503051 the mobile numbers of the accused. j
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Fax numbers 00234-1-2694646 and 00234-1-924276
the telephone number of Yusuf Ibrahim used by the
accused with his fax and 00234-1-4920072.

From the telephone numbers used, particularly the one not
owned by Yusuf (PW2) and the accused but a phone by
NITEL phone booth Falomo Lagos, Nigeria, it is clear that
there were persons unknown, in the transaction in question
c
and not Charlie as mentioned by the accused in exhibit A1
etc in this case. For all the inquiries about Charlie gave a
negative report of the existence of Charlie. I hereby hold that
there were unknown persons and not Charlie as mentioned
d by the accused.
Conspiracy as defined by section 516 of the Criminal Code
stipulates the essential ingredients:
e

(1) an agreement by two or more persons;
(2) to commit an offence.

f

g

In Clarke v. State (1986) 4 N.W.L.R. (Part 35) 381 the court
stated that the essential ingredients of the offence of conspiracy lies in the bare engagement and association to do an
unlawful thing contrary to law.
The offence herein is that the accused and unknown persons conspired to commit the alleged offence of forgery.
In Okorie v. Queen (1957) S.C.N.L.R. 221 at 222, it is
stated:–

i

“He submitted that the learned trial Judge was not entitled on the
evidence to draw the inference that the appellant Counselled or
procured the forgery and altering.
There was abundant clear evidence that the actual forgery and altering were carried out by Kalu that the appellant was the only
other person who could benefit from Kalu’s actions, and that the
two men were hand in glove in the affair.”

j

PW6 stated that he did not write exhibits A7, A9 and A11.
When the signatures on exhibits C–C19 are compared with
the signatures on exhibits A7, A9 and A11, the features are
quite different and are not the same.

h
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a
There is no evidence that the accused issued exhibits A7,
A9 and A11 but there are ample pieces of evidence that the
accused took exhibits A12–A14 to PW2, the confirmation
for the transfers, and he solicited for the accounts where the b
sums of exhibits A7, A9 and A11 were transferred to and
that the Naira equivalent of the said sums were paid to him
(the accused) which he lodged into his account, exhibits
c
A18–A24.
The accused opened two other accounts and transferred
some of the money in his account from Citizens Bank to
Diamond and Chartered Banks, to conceal same from detection. The arguments that the accused did not make exhibits d
A7, A9 and A11 are untenable in view of circumstances of
the case that convince me to hold that the accused and unknown persons who made exhibits A7, A9 and A11 are one
and the same. I hold therefore that he made exhibits A7, A9 e
and A11 with the unknown persons.
As to the issue of section 3(1)(d) of Decree No. 18 of 1994
as amended the views on the matter under count one applied.
The acts of the accused are matters relating to the business f
or operation of the bank in any enactment. (See FRN v.
Abubakar (supra); F.R.N. v. Salawu (supra); F.R.N. v. JoeBilly Ekwunife (supra)).
On the whole, the prosecution has proved the offence as g
specified in the second head charge – that the accused with
the unknown persons conspired and forged the letters of
instructions (exhibits A7, A9 and A11) to Credit Suisse and
caused Credit Suisse to transfer the sums of $950,000 US h
Dollars to Jakarta and Hong Kong which was subsequently
paid to the accused in Naira and accused lodged same in
Citizens, Diamond and Chartered Banks in Nigeria. These
actions are offences relating to the business and operation of i
the Bank under section 516 of the Criminal Code.
Count 3
The allegation under this count of the charge is that of the
stealing of the sum of $951,070.69 US Dollars the property j
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a
of PASCO PANAMA S.A. which the Naira equivalents
were deposited in accounts at Citizens Bank, Diamond Bank
and Chartered Bank Lagos contrary to section 390(9) of the
b Criminal Code and section 3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices Decree No. 18
of 1994 (as amended).
Section 390(9) of the Criminal Code provides:–
c

d

“Any person who steals anything capable of being stolen is guilty
of a felony, and is liable, if no other punishment is provided, to
imprisonment for three years.
If the thing taken is of the value of one thousand Naira or upwards,
the offender is liable to imprisonment for seven years.”

What are the essentials of stealing under section 390(9) of
the Criminal Code? It has been stated in numerous of authorities that fraudulent taking is an essential ingredient of
e stealing as defined by section 383 of the Criminal Code. In
Keshinro v. Queen (1957) S.C.N.L.R. 74 at 75 the court
restated that fraudulent taking is an essential ingredient of
stealing.
The evidence adduced by the prosecution proved the sum
f
of $950,000 less than the amount in the charge. The courts
have always been enjoined to find upon the amount proved
irrespective of the amount as in the charge.
I find from the evidence of PW1, PW2, PW3, PW4
g
and PW5 that the specific amounts on exhibits A7, A9 and
A11 which are well supported by exhibits A18–A24 and by
B1–B4, A12 and A13, H10 and H11 that the accused caused
the sum of $950,000 to be transferred to a Bank in Jakarta
h
and a Bank in Hong Kong from Credit Suisse in the account
of PASCO (PANAMA) S.A. There is also ample evidence
that he was paid the equivalent of $250,000 US Dollars, and
$195,000 US Dollars out of the sum of $300,000.
i
The letters that emanated from Lagos Nigeria addressed
from 40 Norman Williams Street, Ikoyi, Lagos by a person
called Emmanuel Oti to Credit Suisse Geneva were posted
by DHL shipments. Exhibits D10, D1 and D11. The receipts
j of the shipment of the letters by DHL show that the letters
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a
were posted in Lagos to Credit Suisse Geneva. Therefore
making the initial steps taken from Nigeria to a Bank –
Credit Suisse Geneva as the money stated in exhibits A7, A9
and A11 were transferred to Banks in Jakarta, Indonesia and b
another Bank in Hong Kong.
The accused having mentioned one Charlie, the police in
their investigation made all efforts to trace Charlie as can be
c
seen in exhibits A14 and A15 but failed. The accused gave
scanty information about Charlie which was investigated
and no traces of the said Charlie.
The Charlie found in Warri environs in Delta State did not d
know the accused and the accused said he was not the Charlie he mentioned in his statement.
PW1 and PW7 stated that the accused never gave them the
contact address of Charlie. PW1–PW8 stated that the trans- e
action never involved the transfer of money from Credit
Suisse to a Nigeria Bank or transfers of money from Jakarta
to Nigerian Bank or Hong Kong to a Nigeria Bank.
It was emphasised under cross-examination that the lodg- f
ments made by the accused into his account in Citizens
Bank were done outside his agreement with the holders of
the foreign accounts. The evidence of the lodgments made
by the accused in Citizens Bank is stated in exhibits A18– g
A24. These lodgments were shown in the statement of account of the accused exhibits A18–A23 and exhibit A24.
The report (exhibits H8 and H9) by PW8 the Chief Inspector
of Citizens Bank confirmed that large lodgments of money
and transfers were made and transfers to Bob Manuel h
Modebe at Diamond Bank and J.O. Eseka at Chartered Bank
in Lagos as per the cheques, exhibits H10 and H11.
All the authorities relied upon under Counts 1 and 2 api
plied herein in respect of the issue of jurisdiction under
section 3(1)(d) of the Decree. The admission of the accused
further strengthened the prosecution’s case. Having been
satisfied that the offence of stealing of $950,000 US Dollars
was from a Bank, with the process duly initiated by the j
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a
accused and his conspirators from Nigeria by sending exhibits A7, A9 and A11 by DHL to Credit Suisse Bank and
subsequently lodged the Naira equivalent in a Bank in Nigeb ria in the course of the business of the Bank, section 3(1)(d)
of the Decree applied. The issue of lack of jurisdiction becomes untenable. (See Osoba v. The Queen (supra); F.R.N.
v. Abubakar (supra) etc.
c
On the whole, the offence of stealing under section 390(9)
of the Criminal Code had been proved beyond reasonable
doubt. I find the accused guilty of the offence.
d Count 4
The allegation under Count 4 of the charge is for forgery of
the letters of instruction purporting to emanate from Emmanuel Oti and addressed to Credit Suisse Geneva contrary
e to section 467(2)(h) of the Criminal Code read together with
section 3(1)(d) of the Failed Banks (Recovery of Debts) and
Financial Malpractices in Banks Decree No. 18 of 1994 (as
amended).
To sustain this count of the charge the prosecution must
prove beyond reasonable doubt.
1. that the accused forged the letters of instruction to
Credit Suisse Geneva.
g
2. that the accused intended to cause the transfer of the
money of PASCO (PANAMA) S.A. from Credit
Suisse Geneva to the Banks in Jakarta-Indonesia and
Hong Kong.
h
3. that accused did so fraudulently.
f

i

In the instant case, the documents alleged to be forgeries are
exhibits A7, A9 and A11 which were the letters of instructions to transfer the amounts stated therein to Bank Central
Asia Jakarta Indonesia (exhibit A7), Bank Danamon Indonesia, Jakarta Indonesia (exhibit A11) and Hang Seng Bank
Ltd. Hong Kong (exhibit A9).

j

Learned Counsel to the accused submitted that exhibits
A7, A9 and A11 were photocopies and not the original. He
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relied on the Queen v. Enye (1960) Digest of Supreme Court
Cases (1956–1984) Vol. X page 244.
He submitted that there was no handwriting analyst to as- b
certain who signed or uttered exhibits A7, A9 and A11. He
relied on Alake v. State (1991) 5 N.W.L.R. (Part 205) 569 at
593 paragraphs C–D and also submitted that there was no
evidence that the money was based on exhibits A7, A9 and
c
A11. He concluded that the evidence was speculative that
PASCO (PANAMA) S.A. or Chief Oti had money in Credit
Suisse Bank since no statement of account was produced.
In reply learned Counsel to the prosecution submitted by d
reference to the attack on exhibits A7, A9 and A11 to contend that the authority of Queen v. Enye cannot stand in
view of section 3(4) of the Failed Banks (Recovery of
Debts) and Financial Malpractices in Banks Decree No.18 of
1994 that once evidence is relevant it is admissible and the e
Tribunal can act on it.
As to calling of experts to testify on the issue of forgery of
exhibits A7, A9 and A11 he submitted that the evidence of
f
an expert is irrelevant; in view of the ample evidence before
the Tribunal particularly the evidence of PW6 and his crossexamination which remain unchallenged as to whether he
made exhibits A7, A9 and A11. He relied on Agwuna v.
Attorney-General Federation and 1 other (1995) 5 g
N.W.L.R. (Part 396) 418 per Iguh, JSC at paragraphs G–H.
He contended that once the prosecution had shown that the
accused aided, encouraged or assisted the forgery he is
equally guilty as the person who committed the forgery of h
exhibits A7, A9 and A11. He concluded on this count that
the evidence adduced supports the case of the prosecution
that the accused aided the commission of the offence.
i
Let me pause here to consider the evidence in respect of
the forgery of exhibits A7, A9 and A11 as alleged. PW1 the
Police Investigator called and identified exhibits A7, A9 and
A11 as forgeries because when PW6 was interviewed he
said he did not make them. He stated that by mere looking at j
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a
exhibits A7, A9 and A11 as compared with exhibits C1–C19
the signatures on exhibits A7, A9 and A11 were forged.
PW6 the President of PASCO (PANAMA) S.A., Chief Oti
b stated that the signatures on exhibit C1–C19 were his while
the signatures on exhibits A7, A9 and A11 were not his.
c

d

e

It is trite law as to forgery, to call the person whose signature is alleged to have been forged or someone familiar with
it to testify that the signature on the document is not his. See
Oduleye v. Queen (1961) 2 S.C.N.L.R. 389 at 393 where
Bairamian, FJ stated on the issue thus:–
“Admittedly, it is the usual practice to call evidence on the handwriting or the signature, or that it is the signature of a person who
does not exist the evidence that these invoices are spurious fabrications is so overwhelming that although the usual sort of evidence has not been adduced, the trial Judge was fully justified in
deciding that the invoices were forgeries.”

Further Bairamian said:–

f

“The offence of forgery is complete if the intent in uttering a
forged document is to put another person in some financial disadvantage, the intent is a fraudulent one.”

In Abuah v. Queen (1961) 2 S.C.N.L.R. 283 at 287, Brett, FJ
stated:–
g

h

“The final submission on behalf of the appellant deals with the
intent with which he made exhibit A and used it to obtain the
money. On the facts found proved it was undoubtedly a false
document within the meaning of section 464(b) of the Criminal
Code, as a document of which the whole or some material part
purports to be made on behalf of some person who did not make it
or authorise it to be made.”

Section 468 of the Criminal Code defines the word fraudulently in relation to the offence of uttering a forged document to mean:–
i

j

“an intention that the thing in question shall be used or acted upon
as genuine whether in Nigeria or elsewhere, to the prejudice of
some person, whether a particular person or not, or that some person whether a particular person, or not, shall in the belief that the
thing in question is genuine be induced to do or refrain from doing
some act, whether in Nigeria or elsewhere.”
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In the case of Okorie v. Queen (1957) S.C.N.L.R. 221 where
there was evidence that the actual forgery and uttering were
carried out by Kalu, that the appellant was the only other
person who could benefit from Kalu’s actions, the court held b
“the two men were hand in glove in the affair.”
Applying these authorities to the instant case, I am clearly
convinced that exhibits A7, A9 and A11 have been proved
c
to be forgeries for, PW6 stated that the signatures on exhibits A7, A9 and A11 were not his. That was all that was required. But he further identified the signatures he gave
Credit Suisse Geneva on the signature card (exhibits C1–
C19). When the two sets, on exhibits A7, A9 and A11 were d
compared with exhibits C1–C19, there were lots of obvious
dissimilarities that make exhibits A7, A9 and A11 not that of
PW6.
Let me take a close up of exhibits C3, C4, C8, C9, C12, e
C13 and C14, the signature of Chief Oti for Pasco (Panama )
S.A. on one hand and the signatures on exhibits A7, A9 and
A11, on the other hand, there are many differences between
the two sets of signatures that should have made an Interna- f
tional Bank like Credit Suisse to reject them and not act on
them outrightly. These differences by observation show:–
(1) The signatures of Chief Oti, PW6 have the following
g
characteristics:–
(a) There are four (4) distinctive characteristics as to
the shapes the naked eye can make out;
(i)

The first is a high dome shape;

h

(ii) The second is a very low dome shape;
(iii) The third is a high dome shape; narrower
than (i) above and with a sharp top; with a
dome slanting to the right.
i
(iv) The fourth is the right side of the dome
shape feature of (iii) above terminates in a
loop close to the left side of the dome in
j
(iii) above.
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Whereas exhibits A7, A9 and A11 that are relevant to this
case have the following characteristics in respect of the
signatures on them which are supposed to be copies of the
signature in exhibits C3, C4, C8 C9, C12, C13 and C14.
(i) The first has a very sharp and pointed top.
(ii) There is no low dome as in (a)(ii) above.
(iii) The third feature is a straight sharp top of the right
hand dome with no slanting to the right as opposed
to (1)(a)(iii) above.
(iv) The right side of the dome in (iii) above terminates
in a loop which is smaller than the loop in exhibits
C3, C4, C8, C9, C12, C13 and C14.
On the whole, the signatures in exhibits A7, A9 and A11 are
smaller than the signatures on exhibits C3, C4, C8, C9, C12
and C14 and very different from the signatures on exhibits
C3, C4, C8, C9, C12, C13 and C14. It is therefore my view
that Credit Suisse Bank should not have transferred the sums
of US$250,000, US$400,000 and US$300,000 on the basis
of exhibits A7, A9 and A11. I hold as a fact that exhibits A7,
A9 and A11 were forged as it cannot by any stretch of
imagination be equated or connected in any material particular to the signature of Chief Emmanuel Oti in respect of
A.C. No 495200-62-1 with Credit Suisse Bank Geneva
where the sums on exhibits A7, A9 and A11 were transferred from, to Banks in Jakarta and Hong Kong which
eventually the accused received the Naira equivalent in
Nigeria.
Let me leave the signature and move to consider the addresses on exhibits A7, A9 and A11 as opposed to the address Chief Oti had on exhibit D3 – his letter head:–
Exhibit A7:

i
Exhibit A9:

j

“Green haven Court
1A Montagu Place,
London W 111 RG.”
“Green haven Court
1A Montagu Place,
London W 111 RG.”
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Exhibit A11: “Green haven Court
1A Montagu Place,
London W 111 RG.”

b

Whereas exhibit D3 the letter-headed paper of Chief Emmanuel Oti (PW6) has these as his address:–
“Green haven Court,
1A Montagu Place,

c

London W 111 RG.”

These addresses on exhibits A7, A9 and A11 cannot be the
same as the address on exhibit D3 which PW6 confirmed to d
be his usual address in London. Even that difference as to
the capital letter of “H” of “Green haven” and London W
111 (exhibit A7) and W 11 (exhibits A9 and A11) should
have alerted Credit Suisse that the requests for the transfers
e
stated therein were forgeries.
Consequently, it is reasonably inferrable by this Tribunal
that Credit Suisse Bank Geneva facilitated the crime by
communicating remittance advices and accounts details to f
the accused without the knowledge of Emmanuel Oti, the
President of PASCO (PANAMA) S.A. because PW1 and
PW7 the police officers stated how documents communicated by the Bank to the accused as shown by exhibits A12
and A13 – telex confirmation of the transfers of the money g
to Jakarta Bank were recovered and which enabled the accused to launder the stolen money in Banks.
It is further clear and apparent which I believe from all the h
pieces of evidence before me that Emmanuel Oti, President
of PASCO (PANAMA) S.A. never knew what was happening and gave no room for the crime to be committed. Also I
find no traces whatsoever of any co-signatory to PASCO
(PANAMA) S.A.’s account that collaborated with the ac- i
cused and his conspirators. As to the operation of the account in question, Chief Emmanuel Oti is a sole signatory
and even if there was a co-signatory, he (co-signatory) never
got himself involved in this transaction that led to this case. j
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a

b

c

d

e

f

g

h

i

j

From the above analysis, the argument of learned Counsel
to the accused on the issues set hereunder cannot be tenable:–
(a) whether the letters exhibits A7, A9 and A11 were
acted upon by Credit Suisse. This I say categorically
they were and that only the moneys stated therein in
exhibits A7, A9 and A11 were transferred and paid
into the accounts of PW4 and PW5 in Jakarta Banks
and Hong Kong Bank to their credit which they subsequently paid the Naira equivalent of $250,000,
$400,000 and $300,000 to the accused. Even though
there was a problem as to the payment of the sum of
$300,000 and the accused was given $195,000 or
$175,000 or $150,000 as he (the accused put it) he
(the accused) caused the movement of the total sum
of $950,000 to private hands in Jakarta and Hong
Kong which later came to him higher or lower as
shown on exhibit A24. Despite that, the initial stealing of the total sum still holds the accused neck deep
in the transaction.
(b) That there was no evidence that the accused signed
or made exhibits A7, A9 and A11.
Agreed that there was no direct evidence that the accused
made exhibits A7, A9 and A11 there were circumstances
that proved that the accused conspired with unknown persons to commit the offence of stealing the sums stated
therein in exhibits A7, A9 and A11 and the law attributes the
action of any of them including the person who forged exhibits A7, A9 and A11 to be the action of the accused. As
stated in the case of Okorie v. Queen supra, the two men or
as in this case the accused and the unknown persons were
hand in glove in the commission of the stealing of the various sums on exhibits A7, A9 and A11 and the forgeries
committed. The action of the unknown conspirator who
forged exhibits A7, A9 and A11 became the action of the
accused who now denied the forgeries. He (the accused) is
equally guilty of the offence as charged under section
467(2)(h) of the Criminal Code.
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As to the issues of jurisdiction under section 3(1)(d) of the
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended), I have
b
these to say:
The argument is that the acts in this case cannot be an offence relating to the business of the Bank in any enactment
in Nigeria. This raises a serious issue of jurisdiction. The
word “jurisdiction” by Black’s Law Dictionary Special c
Deluxe (5ed) states:–
“The right and power of a court to adjudicate concerning the subject matter in a given case.”

Section 3(1)(d) of the Decree which empowers the Tribunal d
to adjudicate on this matter provides as follows:–
“The Tribunal shall have power to:–
(a) . . .
e
(b) . . .
(c) . . .
(d) try other offences relating to the business or operation of a
bank under any enactment.”

The Special Appeals Tribunal was opportuned to consider f
an issue in respect of section 3(1)(d) of the Decree and had
these to say in the case of FRN v. Abubakar (supra):–
“It is pertinent to note that section 3(1)(d) of the Decree does not
say that the Tribunal shall have power to try “other offences relat- g
ing to banks and banking” but other offences relating to the business of or operation of a Bank.” The Banks and other Financial
Institutions Decree, hereinafter referred to as BOFI Decree provides for the offences relating to banks and banking business.
However in the business or operation of a bank, offences may be h
committed by the director of the banks with respect to the commodity in which a bank deals, that is to say money or with respect
to the books which a bank keeps, such offences may be stealing of
the money of the bank, fraudulent accounting and false entries in
the books of the bank.”
i

(See F.R.N. v. Salawu (supra); F.R.N v. Joe-Billy Ekwunife
(supra)).
However, the facts of this case show that the accused and
unknown persons forged exhibits A7, A9 and A11 and sent j
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a
them by DHL Courier to Credit Suisse Bank Geneva from
Lagos and caused Credit Suisse Geneva to transfer the sums
of money stated therein to other persons’ accounts in Jakarta
b Banks and Hong Kong Bank. The equivalent in Naira was
paid to the accused which he lodged in Citizens Bank, Diamond Bank and Chartered Bank in Nigeria. The act of depositing the booty into Nigerian Banks and the acts of
c accepting the lodgments became, transactions relating to
the business of the Bank which is within the purview of
section 3(1)(d) of the Decree as amended. The analysis if
further expounded brings this picture clearer:–
“Letters from Nigeria with exhibits A7, A9 and A11 to Credit
d

e

f

g

Suisse Bank Geneva;
Transfer of the sums on exhibits A7 to Jakarta Bank;
Transfer of the sums on exhibit A9 to Hong Kong Bank;
Transfer of the sums on exhibits A11 to Jakarta Bank, And
All the transfers above were from Credit Suisse Bank Geneva with
the Naira equivalent paid to the accused and lodged into various
banks as stated in this case in Nigeria, brought the whole acts relating to the business of the Bank irrespective of where these various banks are located. The crucial points are that:–
1. the initial letters from Nigeria were to Credit Suisse Bank
Geneva;
2. transfers of the sums in exhibits A7, A9 and A11 were from
Credit Suisse Bank Geneva to Banks in Jakarta and Hong
Kong;
3. the Naira equivalent of the sums transferred to Jakarta and
Hong Kong as shown above were paid to the accused in Nigeria and lodged in banks in Nigeria.”

h These acts are offences of stealing under the Criminal Code
and relates to the business of the Bank as provided by section 3(1)(d) of the Decree as amended. See Osoba v. Queen
(supra) and the evidence of PW8 who said that they would
not have received the lodgements from the accused if the
i
facts now known were made available to them. There is no
doubt that by the way the lodgements were made Citizens
Bank should have been made an accused in this case to
enable them answer for the way they allowed the accused to
j make the lodgements. A perusal of exhibits A18 to A23 the
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Statements of Account of the accused, shows that Citizens
Banks were deeply involved in the case. They must never be
allowed to escape the area of prosecuting them or ensuring
that all the money lodged are refunded to the victim –
PASCO (PANAMA) S.A.
In view of the foregoing, the prosecution has proved all the
essential ingredients of the offence under this head charge
beyond reasonable doubt against the accused. I find the
accused guilty under this head of count.
Count 5
The count deals with knowingly and fraudulently uttering
false documents to wit letters of instruction purporting to
emanate from Emmanuel Oti the sole signatory of the account of PASCO (PANAMA) S.A. at Credit Suisse Geneva
intending to induce the Bank to accept as genuine the purported letters of instruction and to transfer sums amounting
to $951,078.69 American Dollars from PASCO (PANAMA)
S.A. account which amount the accused obtained fraudulently and deposited the Naira equivalent at Citizens International Bank, Diamond Bank and Chartered Bank contrary to
section 3(1)(d) of the Failed Banks (Recovery of Debts) and
Financial Malpractice in Banks Decree No. 18 of 1994 as
amended.
The argument of learned Counsel to the accused and the
prosecution, have raised issues that may be stated here under:–
(1) Whether the accused fraudulently uttered false documents to wit letters of instruction which led to the
transfer of $951,075.69 US Dollars.
(2) Whether the accused obtained the equivalent in Naira.
(3) Whether he fraudulently lodged the sums obtained in
Naira to Citizens International Bank, Diamond Bank
and Chartered Bank in Nigeria.
(4) Whether the accused did so knowingly and fraudulently.

b

c

d

e

f

g

h

i

j
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a
(5) Whether the acts are offences relating to the business
and operation of the Bank in any enactment.
b It is trite law that for the prosecution to succeed and sustain
the charge all the essential ingredients of the offence set
herein before must be proved beyond reasonable doubt
against the accused.
c

Eight witnesses testified for the prosecution and tendered a
bundle of documents marked;
exhibits A1–A24;

d

exhibits B1–B7;
exhibits C1–C19;
exhibits D1–D16;

e

exhibits F1–F22;
exhibits G1–G13;
exhibits H1–H13.

f

On a perusal of the pieces of evidence so adduced, these
facts stand clearly as follows:–
(1) That the accused contacted PW2 for foreign account
numbers and obtained same.

g

(2) The foreign account numbers belonged to PW4 and
PW5 as joint accounts.

h

(3) The account numbers are stated in exhibits A7, A9
and A11 and the confirmation of telex exhibits A12
and A13.

i

(4) The sums of $950,000 were transferred by exhibits
A7, A9 and A11 to the account of PW4 and PW5 in
Jakarta and Hong Kong Banks as stated therein in
exhibits A7, A9 and A11.

j

(5) The equivalent in Naira of those sums in exhibits
A7, A9 and A11 were paid to the accused, less
the amount in exhibit A11 that developed some
problems.
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a
(6) The accused lodged the stated sums in Citizens International Bank, Diamond Bank and Chartered
Bank.
(7) That the sum of $950,000 was stolen from PASCO
PANAMA S.A. in Credit Suisse Bank Geneva.

b

Having accepted the above facts as proved without contradiction, the next issues raised by the defence are whether c
PW6 had any money in the account of PASCO (PANAMA)
S.A. in Credit Suisse Geneva and whether Credit Suisse
acted on the letters exhibits A7, A9 and A11.
The evidence of PW1–PW8 and the exhibits tendered in d
this case show that Credit Suisse acted on exhibits A7, A9
and A11 because the amounts on exhibits A7, A9 and A11
were actually transferred to the account numbers 028-382204-1 (Bank Central Asia) at Jakarta Indonesia (exhibit e
A7) and 016-091-05320-3 (Bank Danamon Indonesia) at
Jakarta Indonesia (exhibit A11) and account number 286-2713944 (Hang Seng Bank Ltd) at Hong Kong (exhibit A9)
belonging to PW4 and PW5 who later paid the Naira equivaf
lent to the accused.
As to whether PASCO (PANAMA) S.A. had such money,
the answer is clearly in the affirmative from the reasons that
it is not only the Bank that can give evidence as to the g
money in a customer’s account. The customer himself can
give such evidence coupled with not only the statement of
account but other documents showing that there was such
money in that customer’s account. The documents showing
that PASCO (PANAMA) S.A. had such money in that ac- h
count are exhibits A7, A9 and A11 and exhibits A12 and
A13 the confirmation of the transfers of money into those
accounts in Jakarta and Hong Kong and the evidence of
PW6 that he had over $2,000,000 US Dollars in the Dollar i
account, which is the account in this case.
The defence raised by the learned Counsel to the accused
are untenable in view of the reasons stated. I therefore reject
them and hold that PASCO (PANAMA) S.A. had money in j
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a
its account in Credit Suisse Geneva and by exhibits A7, A9
and A11 part of the money was transferred to the accounts
stated therein in exhibits A7, A9 and A11 and to the benefib ciaries who later gave the accused the Naira equivalent
which he (the accused) lodged in Citizens International
Bank, Diamond Bank and Chartered Bank in Nigeria. These
Banks had no reason whatsoever to hold money lodged into
c their Banks from PASCO PANAMA S.A.
The action of the accused amounted to benefitting from the
transaction and causing loss to PASCO (PANAMA) S.A.
d

e

f

By section 468 of the Criminal Code, fraudulent action
means exactly what the accused did in this case. Fraudulent
is described in Black’s Law Dictionary Special Deluxe (5ed)
page 596 as follows:–
“based on fraud; proceeding from or characterised by fraud;
tainted by fraud; done, made or affected with a purpose or designed to carry out a fraud; a statement or claim or document is
fraudulent if it was falsely made or caused to be made with the
intent to deceive; to act with intent to defraud means to act willfully and with specific intent to deceive or cheat ordinarily for the
purpose of either causing some financial loss to another or bringing about some financial gain to oneself.”

It further states:–
g

“Fraudulent conversion is receiving into possession money or
property of another and fraudulently withholding, converting or
applying the same to or for one’s own use and benefits.”

Under section 468 of the Criminal Code, the term “fraudulently” means:–
h

i

“an intention that the thing in question shall be used or acted upon
as genuine, whether in Nigeria or elsewhere, to the prejudice of
some person, whether a particular person or not, or that some person whether a particular person or not, shall in the belief that the
thing in question is genuine, be induced to do or refrain from doing some act, whether in Nigeria or elsewhere.”

j

The acts of the accused were fraudulent and I so hold. The
essentials of section 468 of the Criminal Code have been
proved beyond reasonable doubt by the prosecution. On the
issue of jurisdiction it is clear and acceptable by me that all
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the acts committed by the accused in this case amounted to
offences relating to the business or operation of the Bank in
any enactment as earlier explained under Counts 1 to 4 in
this case. (See F.R.N v. Abubakar (supra); F.R.N. v. Salawu b
(supra) and F.R.N v. Joe-Billy Ekwunife (supra)). In the
circumstance, the prosecution has proved all the essential
elements of the offence under this head of charge. I find the
c
accused guilty accordingly.
Count 6
This count relates to the offences of knowingly and fraudulently uttering false documents to wit current account open- d
ing forms of Diamond Bank Limited in respect of Bob
Manuel Modebe and current account opening forms of Chartered Bank in respect of Jerome Osita Eseka intending
thereby to induce the said Banks to accept as genuine trans- e
actions and lodged and concealed from detection the sum of
$951,075.69 or its Naira equivalent fraudulently obtained by
the accused from the account of PASCO (PANAMA) S.A.
at Credit Suisse Geneva contrary to section 468 of the
f
Criminal Code.
The evidence of PW1, PW6, PW7 and PW8 and exhibit B1 –
documents relating to Bob Manuel Modebe in Diamond Bank
and exhibit B2 documents relating to Jerome Osita Eseka in g
Chartered Bank show the following:–
(i)

The current account opening forms in exhibit B1 contains
the name of Bob Manuel Modebe as the applicant with contact address as No. 21 Olutosin Ajayi Street, Ajao Estate,
Lagos and Ben O. Udeozor as the referee to Bob Manuel h
Modebe.

(ii) However, the photograph of the applicant is that of Benjamin Udeozor Osondu, the accused.
(iii) The driving licence attached to the current account opening i
form of Bob Manuel Modebe shows the address of the accused, No. 21 Olutosin Ajayi Street, Ajao Estate, Lagos.

When the police by the evidence of PW1 and PW7 confronted the accused as to the current account opening in the j
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a
name of Bob Manuel Modebe, he said this in his statement
(exhibit B5):–
b

c

“Bob Manuel was a business associate. He used to bring cosmetics
from US which we used to export to Liberia. We used his name to
open account at Diamond Bank which I am the sole signatory.
Why I decided to open an account in his name was because I want
to be keeping separate account for easy reconciliation of our business. I was made the sole signatory because I am based in Nigeria
while he is in US.”

In respect of Jerome Osita Eseka current account opening
form (exhibit B2), the facts are as follows:–
d

e

f

g

h

i

j

(i)

Customer mandate and current account opening form with
the account holder’s name as Jerome Eseka address as No.
21 Olutosin Ajayi Street, Ajao Estate, Lagos and the type of
account as personal and the photograph of the account
opener was that of the accused.
(ii) The international passport (No. C194110) (exhibit) in
support of the application of Mr Jerome O. Eseka, contains
the photograph of the accused while the address was No. 21
Olutosin Ajayi Street, Ajao Estate, Lagos.

When police confronted him with these facts, he said this in
his statement (exhibit B5):–
“The name Mr Eseka was used to open account with Chartered
Bank to take off another business relationship with another associate. Also I am sole signatory to the account. He is based in South
Africa. He was taking cosmetics to Congo Brazzaville on our
behalf. No company was incorporated for this our transactions.
Like I said before I use their names to open these accounts so that
any money that accrues from these transactions should go to the
different accounts. I normally operate the two accounts by myself.”

From the evidence of PW1, PW7 and the exhibit herein
referred to (exhibit B2), it is clear that the accused opened
the accounts in Chartered Bank and Diamond Bank in the
names of Jerome Osita Eseka and Bob Manuel Modebe
respectively by himself acting as if he was those persons.
His story in exhibit B5 (his statement) cannot be true in
respect of the accounts being a business account with him as
the sole signatory. The reason for so holding relates to the
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fact that the money related to exhibits A7, A9 and A11 –
the Naira equivalent given to the accused by PW2 was
lodged in Citizens International Bank Ikeja, Lagos and he
later transferred part of it as per exhibit H10 to the account b
of Bob Manuel Modebe, himself (the accused) in Diamond
Bank and exhibit H11 to J.O. Eseka (himself ) at Chartered
Bank.
c
These actions to my mind are fraudulent. Fraudulent is described in Black’s Law Dictionary Special Deluxe (5ed)
page 596 as follows:–
“based on fraud; proceeding from or characterised by fraud; d
tainted by fraud; done, made or affected with a purpose or designed to carry out a fraud; a statement or claim or document is
fraudulent if it was falsely made or caused to be made with the
intent to deceive; to act with intent to defraud means to act willfully and with specific intent to deceive or cheat ordinarily for the e
purpose of either causing some financial loss to another or bringing about some financial gain to oneself.”

It further states:–
“Fraudulent conversion is receiving into possession money or f
property of another and fraudulently withholding, converting or
applying the same to or for one’s own use and benefits.”

The stolen money from exhibits A7, A9 and A11 were converted into the accounts opened in the name of Modebe and g
Eseka to deprive PASCO (PANAMA) S.A. permanently
those sums as shown of exhibit A24. Under section 468 of
the Criminal Code, the term “fraudulently” means:–
“an intention that the thing in question shall be used or acted upon h
as genuine whether in Nigeria or elsewhere, to the prejudice of
some person, whether a particular person or not, or that some person whether a particular person or not, shall in the belief that the
thing in question is genuine, be induced to do or refrain from doing some act, whether in Nigeria or elsewhere.”
i

This definition of fraudulent fits in neatly as to the action of
the accused in opening the two current accounts in Diamond
Bank and Chartered Bank as specified above. The benefit he
derived in the two accounts, is the concealing of the money j
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a
transferred therein by the accused as shown in exhibit A24
page 5 where it is stated thus:–
b

c

d

e

f

“Chartered Bank
Jerome Osita Eseka
(Benjamin Osondu Udeozor) Account No. 211029998
30/8/96 – N2,050,000.” and exhibit H11 supports the said lodgment.
“Diamond Bank
Bob Manuel Modebe
(Benjamin Osondu Udeozor) Account No. 142375028
20/5/96
–
N 370,000.00
31/5/96
–
N 200,000.00
6/6/96
–
N 260,000.00
7/6/96
–
N 425,000.00
26/6/96
–
N 550,000.00
27/6/96
–
N
550.00
16/7/96
–
N 3,000,000.00
31/7/96
–
N 2,000,000.00
25/10/96
–
N 1,500,000.00
11/12/96
–
N 400,000.00
Total

–

N 8,805,550.00

These lodgements are supported by exhibit B4 – the statement of account of Modebe Bob Manuel on the dates stated.
g
In exhibit B3, the statement of account of J.O. Eseka (the
accused) the major entry was:–
30/8/96

h

i

j

–

N2,050,000.00

which agreed with exhibit A24.
Also exhibits H10 and H11 show the sums of N2,000,000
each paid by cheque from the account of the accused in
Citizens International Bank to the accounts he opened in the
names of Modebe and Eseka in Diamond Bank and Chartered Bank.
As to the issues of jurisdiction under section 3(1)(d) of the
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended), I have
these to say.
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The argument in this case was that, the acts of the accused
as described over again cannot be an offence relating to the
business of the Bank in any enactment. This raises a serious
b
issue of jurisdiction.
The word “jurisdiction” by Black’s Law Dictionary Special Deluxe (5ed) states:–
“The right and power of a court to adjudicate concerning the subc
ject matter in a given case.”

Section 3(1)(d) states:–
“The Tribunal shall have power to:–
(a) . . .
d
(b) . . .
(c) . . .
(d) try other offences relating to the business or operation of a
bank under any enactment.”

In FRN v. Abubakar (supra) the Special Appeal Tribunal
stated:–

e

“It is pertinent to note that section 3(1)(d) of the Decree does not
say that the Tribunal shall have power to try “other offences relating to banks and banking” but other offences relating to the busi- f
ness of or operation of a Bank. The Banks and other Financial
Institutions Decree, hereinafter referred to as the BOFID provides
for the offences relating to banks and banking business.
However in the business or operation of a Bank, offences may be g
committed by the director of the Banks with respect to the commodity in which a Bank deals, that is to say money or with respect
to the books which a bank keeps — such offences maybe stealing
of the money of the bank, fraudulent accounting and false entries
in the books of the bank.”
h

(See F.R.N v. Salawu (supra); F.R.N. v. Joe-Billy Ekwunife
(supra)).
The authorities above applied with full force in this case as
the offences or acts committed by the accused are acts relat- i
ing to the business or operation of a Bank as earlier stated.
The action of the accused to my mind fell neatly under section 468 of the Criminal Code and section 3(1)(d) of the
Decree. In respect of the offence under section 468 of the j
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a
Criminal Code particularly the fraudulent way he concealed
his identity and lodged stolen money with Diamond and
Chartered Bank raising no inquires, made the case of the
b prosecution cogent in terms of his criminality. There is no
reason for PASCO (PANAMA) S.A. not to collect the
amounts lodged in the two Banks. On the basis of the above
I hold that the essential ingredients of section 468 of the
c Criminal Code have been proved beyond reasonable doubt. I
find the accused guilty as charged, under this count.
Count 7
d The offence stated herein relates to the forgery of documents
to wit letter of set-off addressed to Diamond Bank Limited
and Chartered Bank Limited contrary to section 467(2)(h) of
the Criminal Code and section 3(1)(d) of the Failed Banks
e (Recovery of Debts) and Financial Malpractices in Banks
Decree No. 18 of 1994.

f

The prosecution can only sustain a conviction under section 467(2)(h) of the Criminal Code and section 3(1)(d) of
the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 if the following
essential elements are met.
1.

The accused forged the letter of set-off addressed to
Diamond Bank and Chartered Bank.

2.

That the letter of set-off was a forgery

3.

That the offence relates to the business or operation
of the Bank under any enactment.

g

h

i

j

Section 467(2)(h) of the Criminal Code states:–
“Any person who forges any document writing or seal, is guilty of
an offence which unless otherwise stated, is a felony, and is liable
if no punishment is provided, to imprisonment for three years:–
If the thing forged purports to be, or is intended by the offender to
be used as, any of the following things.
(h) bond, writing obligatory, or other security for payment of
money or for the delivery or transfer of a valuable security
the offender is liable to imprisonment for seven years.”
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The pith of the matter herein is whether the set-off indicating that it was signed by Bob Manuel Modebe in exhibit B1
and Jerome O. Eseka in exhibit B2 is a forgery when by all
indications as the facts show in exhibits B1 and B2 respectively, it was signed by the accused.
In the case of Domingo (1963) 1 All N.L.R. 81 where the
appellant had dealt with the Registrar of Business Names by
letter for an application for registration under the Registration of Business Names Act, 1961, which purports to be
made by a person who did not make it, or who does not in
fact exist, it was held to be a false document within the
meaning of section 464.
But in Odu (1965) N.M.L.R. 129 where an accused who
had appeared in person at a bank and used a fictitious name
in signing documents for the purpose of opening an account
for himself in that name was held not to have forged those
documents. Though the latter case seems similar to this case,
they are distinguishable from each other especially in regard
to the source of the money and the intention of the accused
in this case. Whereas the money in the Odu case was not
stolen money, in this case the money was stolen and can be
traced, from the evidence of the witnesses PW1–PW8; exhibits A1 (statement of the accused); and exhibits A7, A9
and A11; the money stolen and the concealment in exhibits
B1 and B2. As to the fact that the money concealed and
shown in exhibits A24, H10 and H11 these facts stand in
support:–
1. the initial letters from Nigeria were to Credit Suisse
Bank Geneva;
2. transfers of the sums on exhibits A7 ($250,000), A9
($400,000) and A11 ($300,000) were from Credit
Suisse Bank Geneva to Banks in Jakarta and Hong
Kong;
3. the Naira equivalent of the sums transferred to Jakarta and Hong Kong as shown above were paid to
the accused in Nigeria and lodged in banks in Nigeria including Diamond Bank and Chartered Bank
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a
where the money was concealed and withdrawn at
will as shown in exhibits H10 and H11 (N2,000,000
each). B1 and B2 the forgeries perpetrated by the acb
cused in Diamond Bank and Chartered Bank and exhibits B3 and B4.
It is in line with the above that I agree with the learned
Counsel for the prosecution that the set-off in Diamond
c Bank and Chartered Bank was a forgery as the evidence is
overwhelming.
As to the elements of section 3(1)(d) of the Decree the
learned Counsel to the accused conceded that the offence if
d any relates to the business or operation of the Bank in any
enactment. To further emphasise the requirements of that
section there is need to further refer to the case that relates to
the provision. In FRN v. Abubakar (supra) the Special Ape peals Tribunal stated:–

f

g

“It is pertinent to note that section 3(1)(d) of the Decree does not
say that the Tribunal shall have power to try “other offences relating to banks and banking” but other offences relating to the business of or operation of a Bank”. The Banks and other Financial
Institutions Decree, hereinafter referred as BOFID Decree provides for the offences relating to banks and banking business.
However in the business or operation of a bank, offences may be
committed by the director of the bank with respect to the commodity in which a bank deals, that is to say money or with respect to
the books which a bank keeps such offences may be stealing of the
money of the bank”.

The elements of fraud are well stated in this judgment and
require no amplification. The acts of the accused were
h
fraudulent and the receiving Banks allowed the lodgements
to the detriment financially of PASCO (PANAMA) S.A.
with Credit Suisse.
In respect of section 3(1)(d) of the Decree, the relevant
i
consideration is whether the acts of the accused amounted to
acts relating to the business or operation of a bank. The
learned Counsel to the accused conceded to the fact that the
acts under this head of charge are related to the business or
j operation of a bank. I agree entirely that the facts of this case
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relate to the business or operation of a bank. (See F.R.N. v.
Abubakar (supra); F.R.N. v. Salawu (supra); F.R.N. v. JoeBilly Ekwunife (supra)).

b
In view of the preceding consideration, I am of the conviction that the set-off was forged with the intention to conceal
the stolen money in that Bank. On the whole, the prosecution’s case is fully proved. I find the accused guilty under c
this head of charge.
Count 8
The offence stated herein relates to the forgery of documents
to wit current account opening mandate addressed to Dia- d
mond Bank Limited and Chartered Bank Limited contrary to
section 467(2)(m) of the Criminal Code and section 3(1)(d)
of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994.
e
The prosecution to sustain the count of the charge, must
prove the following essential ingredients of the offence:–
1.

That the accused forged the current account opening
f
mandate.

2.

That the forged documents were addressed to Diamond Bank and Chartered Bank.

3.

That the accused did so fraudulently.

4.

That the offence relates to the business or operation
of the Bank in any enactment – section 3(1)(d) of the
Decree.

g

h
There is overwhelming evidence from PW1, PW7 and PW8
that the accused opened the accounts in Diamond Bank and
Chartered Bank in fictitious names of Modebe and Eseka
respectively. He further recommended himself as the referee
to the accounts with all his photographs overwhelmingly i
displayed including his international passport. His (the accused) former and the present addresses (residential) were
not left out in the accreditation used at both banks – Diamond and Chartered as displayed in exhibits B1 and B2.
j
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The documents, exhibits B1 and B2 of Diamond and Chartered Banks were signed by the accused persons as stated
therein.
The photographs of the accused are pasted therein in exhibits B1 and B2 respectively. Exhibits B1 and B2 contain
the current account opening mandate addressed to Diamond
Bank and Chartered Bank, signed in the names of Modebe
and Eseka respectively, by the accused and he further recommended himself.
The case of Odu (supra) tends to appear on all fours with
the instant case but in all material particular it is clearly
distinguishable in this respect.
(a) The accused did not use fictitious name simpliciter,
but used his reference from Citizens Bank for himself in the names of Modebe and Eseka in Diamond
Bank and Chartered Bank to justify the application
made for the current account opening.
(b) The accused lodged the stolen money from the account of PASCO (PANAMA) S.A. in Credit Suisse.
(c) Transferred to Banks in Jakarta and Hong-kong, with
the Naira equivalent paid to the accused in Nigeria
which he lodged with Citizens Bank and transferred
same by cheque to himself in the names of Modebe
and Eseka in Diamond Bank and Chartered Bank respectively. See exhibits H10 and H11, evidence of
PW1 and PW7 and evidence of PW2, PW3, PW4,
PW5 PW6 and PW8, the Chief Inspector in Citizens
Bank. The accused in his statement admitted that
Modebe was in USA and a business partner but that
he operated the account. Also the accused in his
statement admitted that Eseka was his business partner in South Africa and he (the accused) operated the
account. There were no addresses given of Modebe
and Eseka except the addresses of the accused.
From the statement of account in Diamond and Chartered
Banks those accounts could not be said to be business
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accounts, as the accused depicted in his statement. I therefore disbelieve the story telling of the accused as I am not
convinced, that those accounts were for Modebe and Eseka
respectively. All the papers of those banks regarding the
current account opening were signed by the accused as the
accounts holder.
Clearly exhibits B1 and B2 respectively, the documents are
not the true position of the persons the accounts were
opened in their names. I hold that the names of Modebe and
Eseka are fictitious for the purpose of concealing the stolen
money in this case. Having stated as above, can it be said
that the current opening mandate was forged? The case of
Odu (supra) speaks for itself in resolving the issue posed
above. The accused having opened the two accounts with
fictitious names and credited same with the stolen money the
case was no more as in the case of Odu but the current account mandate addressed to Diamond Bank and Chartered
Bank became forgeries.
In the circumstance, the prosecution had proved the offence stated therein in this head of charge, beyond reasonable doubt.
On all the counts of the charge I find as follows:–
Count 1
On Count 1 of the charge, I find the accused guilty and
convict him under section 516 of the Criminal Code read in
conjunction with section 3(1)(d) of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 (as amended) for the offence of
conspiracy with unknown persons to steal the sum of
$950,000 from the account of PASCO PANAMA S.A. at
Credit Suisse Bank Geneva by depositing the Naira equivalent in diverse accounts in Citizens Bank, Diamond Bank
and Chartered Bank.
Count 2
On Count 2, I find the accused guilty and convict him under
section 516 of the Criminal Code read in conjunction with
section 3(1)(d) of the Failed Banks (Recovery of Debts) and
Malpractices in Banks Decree No. 18 of 1994 (as amended)
for the offence of conspiracy with persons unknown to
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forge documents to wit letters of instruction purporting to
emanate from Emmanuel Oti and addressed to Credit Suisse
Geneva.
Count 3
On Count 3, I find the accused guilty and convict him under
section 390(9) of the Criminal Code read in conjunction
with section 3(1)(d) of the Failed Banks (Recovery of
Debts) and Malpractices in Banks Decree No. 18 of 1994
(as amended) for the offence of stealing of the sum of
$950,000 American Dollars the property of PASCO (PANAMA) S.A. with Credit Suisse Bank Geneva and the
Naira equivalent was deposited in accounts at Citizens
Bank, Diamond Bank and Chartered Bank.
Count 4
On Count 4 of the head of charge, I find the accused guilty
and convict him under section 467(2)(h) of the Criminal
Code read in conjunction with section 3(1)(d) of the Failed
Banks (Recovery of Debts) and Malpractices in Banks Decree No. 18 of 1994 (as amended) of the offence of forgery
of the letters of instruction purporting to emanate from
Emmanuel Oti and addressed to Credit Suisse Geneva.
Count 5
On Count 5 of the head of charge, I find the accused guilty
and convict him under section 468 of the Criminal Code
read in conjunction with section 3(1)(d) of the Failed Banks
(Recovery of Debts) and Malpractices in Banks Decree No.
18 of 1994 (as amended) of the offence of knowingly and
fraudulently uttering false documents to wit letters of instruction purporting to emanate from Emmanuel Oti the
sole signatory of the account of PASCO (PANAMA) S.A.
at Credit Suisse Geneva intending to induce the Bank to accept as genuine the purported letters of instruction and to
transfer sums amounting to $950,000 American Dollars
from PASCO (PANAMA) S.A. account which amount the
accused obtained fraudulently and deposited the Naira
equivalent at Citizens International Bank, Diamond Bank
and Chartered Bank.
Count 6
On Count 6 of the head of charge I find the accused guilty
under section 468 of the Criminal Code read in conjunction
with section 3(1)(d) of the Failed Banks (Recovery of
Debts) and Malpractices in Bank Decree No. 18 of 1994
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(as amended) of the offence of knowingly and fraudulently
uttering false documents to wit current account opening
forms of Diamond Bank Limited in respect of Bob Manuel
Modebe and current account opening forms of Chartered
Bank in respect of Jerome Osita Eseka intending thereby to
induce the said Banks to accept as genuine transactions and
to lodge and conceal from detection the sum of $950,000 or
its Naira equivalent fraudulently obtained by the accused
from the account of PASCO (PANAMA) S.A. at Credit
Suisse Geneva.
Count 7
On Count 7 of the head of charge I find the accused guilty
under section 467(2)(h) of the Criminal Code read in conjunction with section 3(1)(d) of the Failed Banks (Recovery
of Debts) and Malpractices in Banks Decree No. 18 of 1994
(as amended) for the offence of forgery of documents to wit
letter of set-off addressed to Diamond Bank Limited and
Chartered Bank Limited.
Count 8
On Count 8 of the head of charge I find the accused guilty
under section 467(2)(m) of the Criminal Code read in conjunction with section 3(1)(d) of the Failed Banks (Recovery
of Debts) and Malpractices in Banks Decree No. 18 of 1994
(as amended) for the offence of forgery of documents to wit
current account opening mandate addressed to Diamond
Bank limited and Chartered Bank Limited.

On the whole the accused person is convicted of the offences in Counts 1, 2, 3, 4, 5, 6, 7 and 8 of the charge respectively. So be it.
Tribunal: Do you have evidence of character to testify?
Okoye:
In view of the issue of jurisdiction raised, we
are not calling evidence of character.
Tribunal: Do you have anything to say before sentence is
passed?
Okoye:
I urge the Tribunal to be very lenient in the
sentence to be imposed by this Court on the following grounds:
Counts 1 and 2 of the charge are of the same offence. Counts 1 and 2 should be seen as one
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count in imposing sentence. Counts 3 and 4 are
also offences of the same nature whether he
stole or he forged to steal is the same and same
sentence should be imposed.
The sentence on Counts 1 and 2 depend on
Count 3 and the Tribunal should convict as per
Count 3.
Count 5 goes to the same forgery and counts 6,
7 and 8 go to the same forgeries. Justice demands that the whole counts relate to stealing,
conspiracy, and forgeries. The fact that it was
duplicated does not deprive it from being the
same act. Looking at the whole penalty, the sentences will amount to 7 years.
Secondly, it is part of the record that Emmanuel
Oti has instituted proceeding abroad to recover
his money. Any sentence as to the refunds will
be prejudicial to the action instituted abroad.
Given the fact that this matter is a criminal matter it does not relate to depositors money. It will
not be relevant to this Tribunal if Emmanuel Oti
wants his money, a civil action can be taken up
by Chief Oti. Chief Oti said that this action was
to clear his name.
We urge the Tribunal that although the maximum sentence is 7 years the Tribunal has unfettered discretion to award less and as low as a
year or a fine.
We refer to the case of Thomas v. The State
(1994) 4 N.W.L.R. (Part 337) 129 at 136 where
in the case of Banks, the Tribunal gives a stiffer
penalty but this is a different case and peculiar
in nature. We urge the Tribunal to look at
the principles of reconciliation where the Federal Government had released people convicted
to death. Our case should be passionately considered.
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Offiong:

Furthermore, the money involved in criminal
offence should not be a consideration for sentence. The accused did not waste the time of the
court but saved the time of the court. We urge
the court to give a lean and minimum sentence
with an option of fine in lieu of the sentence.
The period the convict has been in custody
since 13th March, 1997 to date should be considered. The Tribunal applied it before in another case, that sentence should run from the
date of arrest.
The agony of the convict and the fact that the
convict is diabetic should be taken into account
in that a further stay in prison may be harmful.
We urge the Tribunal to balance equity as the
prosecution has gotten conviction and should
not be bothered about sentence. The convict has
learnt his lesson and will sin no more.
Finally, the issue of forfeiture of whatever the
police has is inapplicable in this case, in view of
the fact that there is a proceeding abroad. We
urge the tribunal to discharge the order earlier
made in respect of forfeiture. We urge the Tribunal to be very lenient. The convict has learnt
that evil ways do not pay. We should not destroy his future. A sentence that the convict will
walk home for the sake of humanity and his
children would be appreciated. What sort of defence would I have put up. At most 2 years or 2
and half years will be adequate.
No record of previous conviction. The provision
of section 20(2) of the Decree as amended relating to confiscation of the property as it relates to
section 3(1)(d) of the Decree as amended is a
conviction under the Decree which brings in the
application of section 20(2) of Decree No. 18 of
1994.
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Okoye:

Convict:

d

The proceedings outside the country is speculative and this Tribunal can not act on same.
Every count should attract separate sentence.
There is no mandatory provision that the Tribunal must make an order for the recovery of
property.
I am pleading for mercy. As a young man I have
learned a lesson. I am the breadwinner and lost
my father who developed stroke and died and
my mother has hypertension because I was not
there to bury my father. I am pleading for leniency.

Sentence
e

f

g

h

i

j

I have taken into consideration in passing this
sentence in respect of the offences committed
by the convict, the following facts:–
1. The convict is a first offender and has
pleaded for leniency and wishing to open a
new leaf by being a good citizen free from
crimes.
2. The passionate plea by his learned Counsel
who worked tirelessly to see that justice is
done in this case and to defend his client –
the convict.
3. The provisions of the Decree and the plight
of Chief Oti whose money was carted away.
4. The rampancy of cases of fraudsters like in
this case, where the image of Nigeria had
been dented internationally.
It is also taken into account that the convict is a
first offender and a young man who has so
many years ahead of him particularly having
pleaded to open a new leaf.
However, I must not shut my eyes to the serious
nature of the offences committed and the fact
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that the convict must be punished to deter other
young men of his kind from committing similar
offences and allowing the image of this country
to be dented. The syndrome of get rich quick as b
I see his zeal in this case, must be discouraged if
not totally, but to the minimal.
Tribunal:

At this stage I adjourn this matter to tomorrow
c
11/11/1998 as it is getting dark for me to continue, (no generator and no light).
The accused shall remain in prison custody.

Okoye:

The facts for the 8 counts are the same. We
discussed with my learned friend for the prosecution. I crave for mercy as the prison yards are
congested. Even at the last day, we urge the
Tribunal to temper justice with mercy. To err is
human and to forgive is divine. Several years in
prison will not add or subtract anything to what
had been done. We plead with the Tribunal not
to be severe, as it is not the severity that will
matter, all we are saying is give us a chance. I
am saying that he is remorseful. If he was smiling it was because of my submission. I had an
injunction which I did not file because I studied
the Judge of this Tribunal and the proceedings
which was very fair to the defence. Give the
convict another chance to pick up in life. Speaking as Lawyer and a Human Rights Crusader
and from the Bar and from inner most part of
my heart-give him a chance. The Tribunal can
make the difference in his life. We urge my lord
and plead and let there be an option. We are
at the mercy of the Tribunal, we have children
if they do wrong and plead, we forgive them.
The Tribunal can make an order for forfeiture
of all immovable properties of the convict to
the Federal Republic of Nigeria and give him
an option of fine. That is an adequate sentence.
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a
The records of this Tribunal is unquestionable
and every where we go, that has been the view
and it is the view. The repetition is emphasis.
We urged the Tribunal to give the convict a
chance. He has not given evidence to assist the
court. We are pleading for mercy.

b

c

Offiong:

We did not discuss anything with my learned
friend in respect of this case. Evidence of character should be expunged.

Tribunal:

Nothing was recorded in respect of the character
of convict.

d
Sentence

I have taken into account the plea for leniency by the convict, the fact that he is a first offender and the long passione
ate plea for this Tribunal to temper justice with mercy in
terms of sentence and give an option of fine.
However, I have considered the gravity of the offence that
f the convict by the method adopted caused the transfer of
$950,000 US Dollars from Credit Suisse Bank Geneva and
benefited from the transaction. Furthermore it must be emphasised that cases of this nature which had dented the image of the Federal Republic of Nigeria in the International
g
communities are numerous and had affected the economic
transaction of Nigeria. Fraudsters like the convict with the
same syndrome must be stopped before the virus engulfs the
nation. The submission for lenient sentence is definitely well
h taken as the convict is a young man who requires to be reformed. A reformatory would have been most desirous if
same was available in the country. Let me pause here to
commend the learned Counsel to the convict and the prosei cution in this case in pushing the evidence through within a
minimal period of time. In the circumstance I accede to the
passionate plea for leniency and I shall be lenient.
j

For the first count of the charge, I sentence the convict to 4
years’ imprisonment.
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For the second count of the charge, I sentence the convict
to 4 years’ imprisonment.
For the third count of the charge, I sentence the convict to
4 years’ imprisonment.
For the fourth count of the charge, I sentence the convict to
5 years’ imprisonment.
For the fifth count of the charge, I sentence the convict to 5
years’ imprisonment.
For the sixth count of the charge, I sentence the convict to
5 years’ imprisonment.
For the seventh count of the charge, I sentence the convict
to 5 years’ imprisonment.
For the eighth count of the charge, I sentence the convict to
5 years’ imprisonment.
Furthermore all the moveable and immoveable properties of
the convict including those in the possession of Ngozi Kevian, Modebe, and Eseka in Citizens, Diamond and Chartered Banks Lagos, the money lodged by the convict in
Citizens Bank Lagos, Chartered Bank Lagos and the money
refunded by PW2, PW3, PW4 and PW5 to CBN are hereby
forfeited to Federal Republic of Nigeria. Same shall be made
payable to Chief Emmanuel Oti, the President of PASCO
(PANAMA) S.A. as stated in this case. The sentences
passed on the convict shall run concurrently and to commence from the date of the detention in this case – 13th
March, 1997 accordingly. The convict has right to appeal
within 21 days against the conviction and sentence from this
date.
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J.E. Okobeimen v. Smonec Nigeria
Limited and Another
FAILED BANKS TRIBUNAL, ZONE II, ENUGU
BOZIMO J
Date of Judgment: 12 November 1998

Suit No.: FBT/EZ.II/34/98

c

Failed Bank – Banks Capital to Risk weighted assets below
statutory minimum – Bank qualifies as failed bank – Section
29 of the Failed Banks (Recovery of Debts) and Other Financial Malpractices in Banks Decree No. 18 of 1994 (as
d amended)

e

f

Failed Bank – How determined – Section 29 Failed Banks
(Recovery of Debts) and Other Financial Malpractices in
Banks Decree No. 18 of 1994 (as amended)
Failed Banks Tribunal – Application for recovery of debt
before the Failed Banks Tribunal – Applicant appointed by
competent Statutory authority (“NDIC”) – Bank found to be
failed bank – Applicant can bring application in its name –
Section 11(1) Failed Banks (Recovery of Debts) and Other
Financial Malpractices in Banks Decree No. 18 of 1994 (as
amended)

g Failed Banks Tribunal – Jurisdiction – Application for recovery of debt brought by a person duly appointed – Tribunal has jurisdiction
Facts
h The applicant J.E. Okobiemen was appointed by the Nigeria
Deposit Insurance Corporation to recover from the respondents a debt owed by the latter to the Orient Bank.
Counsel to the respondents objected to the constitution of
i the action averring that the applicant being a natural person
was not one of those contemplated by the Failed Banks
Decree to bring an action to recover a debt owed to a failed
bank and that even if he could, he ought not to have brought
j it in his own name.

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE II, ENUGU)

512

Nigerian Banking Law Reports

[1998] 8 N.B.L.R. (PART III)

a
He also argued that the Orient Bank was not a failed bank
because its Board and Directors were still in place and it had
not closed shop, hence the claim was not one which should
have come before the Failed Banks Tribunal. In other words, b
the Tribunal had no jurisdiction.
Counsel for the applicants on the other hand, argued that
the amendment to section 29 of the Decree has extended the
definition of a Failed Banks to six characteristics and once it c
can be shown that a bank possesses one of these characteristics it comes within the definition of a Failed Bank.
The Tribunal in coming to its decision considered the provisions of section 11(1) and section 29 of the Failed Banks d
Decree No. 18 of 1994 (as amended).
Held –
1. By section 29 of Failed Banks (Recovery of Debts) and
other Financial Malpractices in Banks Decree No. 18 of
1994 (as amended) a Failed Bank means:–
(i) a bank or other financial institutions whose licence
has been revoked.
(ii) a bank which has been declared closed.
(iii) a bank that is placed under receivership.
(iv) a bank that is under the control and management of
the Central Bank of Nigeria or the Nigeria Deposit
Insurance Corporation.
(v) a bank whose capital to risk weighted assets is below such minimum percentage as may be prescribed
from time to time by the Central Bank of Nigeria or
such appropriate regulatory authority.
(vi) a bank which may otherwise be described as failed
by such other appropriate regulatory authority.
2. When the Nigeria Deposit Insurance Corporation in
exercise of its statutory powers examined Orient Bank
Plc, it revealed that the Bank’s risk asset ratio was below
the minimum percentage permissible under the law and
this qualifies Orient Bank as a Failed Bank within the
meaning of section 29 of the Decree.
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a
3. By section 11(l) of the Decree, the three categories of
person that can bring the application on behalf of a failed
bank are:–
b
(a) the receiver of the failed bank,
(b) the Liquidator of the failed bank and in the absence
of the two above,
(c) a person appointed by the Central Bank of Nigeria
c
or the Nigeria Deposit Insurance Corporation.
4. That the applicant falls within the ambit of section 11(1)
of the Decree as a person appointed by the Nigeria Deposit Insurance Corporation to bring this application and
d
so the application was properly instituted in the applicant’s name, the non-joiner of Orient Bank notwithstanding.
That since Orient Bank has been held to be a failed Bank
e
within the definition of section 29 of the Decree as
amended and also that the applicants had the mandate to
institute the action within the meaning of section 11(1),
it follows that the Tribunal within the definition of secf
tion 3(1)(a) of the Decree had jurisdiction to entertain
the action.
Overruling the objection.
g
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Nigerian
Adeyemi v. Opeyori (1976) 1 F.N.L.R. 149
h Attorney-General Imo State v. C.C.B. (1994) 2 N.A.C.R.
146
Vico Agro Allied Industries Ltd v. Orient Bank of Nigeria
Plc (1998) 1 F.B.T.L.R. 11
i
Nigerian statute referred to in the judgment
Failed Banks (Recovery of Debts) and other Financial Malpractices in Banks Decree No. 18 of 1994 (as amended),
j sections 1, 2, 3, 7, 9, 11(1), 19, 29
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Nigerian rules of court referred to in the judgment
Federal High Court Rules Cap 134 Laws of the Federation
of Nigeria,1990, Order 27 Rules 1 and 2
b
Counsel
For the respondent: D.O. Okolo
For the applicant in the substantive application: M.O. Obhi- c
henmejele
Judgment
BOZIMO J: On the 2nd September, 1998, a certain J.E. d
Okobiemen carrying on business in the name and style of
Mejele, Okobiemen and Company filed an application for
the recovery of debt, as a person appointed by the Nigeria
e
Deposit Insurance Corporation (“NDIC”) against:–
1.
2.

SMONEC NIGERIA LIMITED and
DR S.M.O. NNORUKA

as respondents claiming from them jointly and severally:–
(a)
(b)

(c)

f

the sum of N21,546,476.68 being unpaid overdraft facility
and interest as at the 31st August, 1997;
interest calculated at the rate of 21% from the 1st September, 1997 until judgment is given and thereafter 6% per annum until payment of the debt; and
g
any other consequential relief that this Honourable Tribunal
might deem fit and proper to make.

The amount of indebtedness outstanding and due as at the
31st August, 1997 is said to be in respect of current account h
no. 425 operated by the first respondent at the Enugu Main
Branch of Orient Bank Plc.
To this application the respondents filed a Memorandum of
i
Appearance dated 9th day of September, 1998.
Thereafter, on the 14th September, 1998, the respondent
filed a Notice of Preliminary Objection contending that this
application be dismissed on the ground that this Honourable
Tribunal has no jurisdiction to entertain this application. The j
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a
particulars upon which this Notice of Preliminary Objection
are brought are as follows:–
b

c

(a)

(b)

d
(c)

e

f

The nature of the claim brought by the applicant in this
application is not one that is cognisable by the Failed Banks
(Recovery of Debts) and Financial Malpractices in Banks
Decree No. 18 of 1994 and triable by the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal.
The nature of the debt claimed forming the subject matter of
this application is not one that is contemplated by the Failed
Banks (Recovery of Debts) and Financial Malpractices in
Banks Decree No. 18 of 1994 and necessitating a recovery
of such debt through the machinery and processes of the
Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Tribunal and
The Orient Bank Plc to which the debt sought to be recovered by the applicant is owed, is not a “Failed Bank” as defined by law so as to confer jurisdiction on the Honourable
Tribunal with regard to debts owed to a failed bank or to
make it possible for the applicant to recover the alleged debt
through the machinery and processes of the Honourable
Tribunal.

There is an affidavit of 6 paragraphs attached to and in support of the Notice of Preliminary Objection. There is also a
Further Affidavit of 7 paragraphs filed on the 14th October,
1998.
g
In advancing arguments in support of this Notice of Preliminary Objection D.O. Okolo for the respondents relied on
Rule 19 of Schedule 1 to the Decree No. 18 of 1994, on the
inherent jurisdiction of this Honourable Tribunal and on the
h 2 affidavits filed.
It is the contention of Learned Counsel that the basis of
this preliminary objection is that this Honourable Tribunal
has no jurisdiction to hear and determine the application.
i This is because:–
(a) The nature of the claim, which is a claim brought by
a person other than a failed bank; and
(b) the nature of the debt, which is a debt owed to a
j
person other than a failed bank.
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is not cognisable under the Failed Banks (Recovery of
Debts) and Financial Malpractices in Banks Decree No. 18
of 1994 and therefore the application is not triable and the
debt is not recoverable through the machinery and processes
of the Failed Banks Decree No. 18 of 1994.
It is the submission of Learned Counsel that since the Orient Bank Plc is not before this Tribunal this application
cannot be sustained and must therefore be dismissed.
Learned Counsel further contended:–
(1) This application is brought by an individual and not
a failed bank;
(2) That a failed bank must be before the court;
(3) That the court can only determine the parties before
it by looking at the face of the claim before it;
(4) That this Honourable Tribunal should not be saddled
with the duty of going through the Statement of
Claim in order to determine whether it refers to a
failed bank or not.
(5) Referring to sections 2 and 9 of the Failed Banks
Decree which he submits confer jurisdiction on this
Honourable Tribunal to hear and determine civil and
criminal matters relating to debt owed to a failed
banks, learned Counsel submitted that it is only after
these matters have been tried and determined that the
court can proceed and recover.
(6) Referring to section 3 of the Decree which he submits confer jurisdiction on the court to recover the
amount stated, learned Counsel submitted that jurisdiction can only be exercised if a failed bank is before the Tribunal.
On the definition of what is a Failed Bank, learned Counsel
referred to section 29 of the Decree and then submitted that
there is no way in which the application before this Honourable Tribunal can, even if the section is restructured beyond
limit, be brought within the scope of section 29 as that section envisages a Failed Bank and Other Financial Institution

b

c

d

e

f

g

h

i

j
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a

b

c

d

e

f

g

h

i

j

and not a natural person. He referred to the case of Vico
Agro Allied Industries Ltd and another v. Orient Bank of
Nigeria Plc (Appointed by Nigeria Deposit Insurance Corporation (“NDIC”) Appeal No. SAT/FBT/339/97 (1998) 1
F.B.T.L.R. 11.
While conceding that an applicant appointed under section
11 of the Failed Banks Decree can bring the application,
learned Counsel submitted vehemently that the application
has to be in the name of the Failed Bank particularly when
the failed bank has not been liquidated and is still functioning normally. This is so because:–
(a) Section 11 is a power analogous to a Power of Attorney given to a person to manage a property including the power to bring a suit in respect thereof.
The Power of Attorney would usually state the name
in which the suit shall be brought to wit the Donor or
the Donee. Where the power does not say in whose
name the suit will be brought then the suit shall be
brought in the name of the donor because he has authority over the Res.
(b) That the major incident of a Corporation is that the
new legal entity can sue and be sued in its own
name. This can only change when it ceases to exist
by liquidation or otherwise.
(c) That if the law maker had intended that the applicant
under section 11 shall institute the suit in its name
the Decree would have said so clearly as it did in the
following sections:–
(i) Section 1(5), (6); and
(ii) Section 9
After discussing the issues raised in Appeal No.
SAT/FBT/339/97 (supra) learned Counsel concluded that no
Counsel files a suit for his client in his own name and then
begged to submit.
For the applicant, M.O. Obhihenmejele submitted that section 19 under which this application is brought does not state
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the procedure for bringing such application, but that this
Tribunal is allowed by the Decree setting it up to rely on the
Rules of the Federal High Court where there is a lacuna in
the Decree.
Learned Counsel then referred to Order 27 Rules 1 and 2
of the Federal High Court Rules Cap 134 Laws of the Federation of Nigeria, 1990 which he submits provide for the
procedure for bringing such an application. Counsel also
referred to the case of Attorney-General Imo State and another v. C.C.B. Plc and another (1994) 2 N.A.C.R. 146 at
152 and 153 and then urged this Tribunal to strike out the
affidavit in support of the Motion and also the Further Affidavit as they constitute evidence under our laws.
In urging this Tribunal to dismiss the objection to jurisdiction learned applicant’s Counsel submitted vehemently
that:–
1. What the Court is enjoined to look at this stage is the
Statement of Claim or in this particular claim the application before this Tribunal and then referred to the
case of Adeyemi and others v. Opeyori (1976) 1 Federation of Nigeria Law Reports 149 at 150.
2. The answer to the objection can be joined in the
application before this Tribunal.
3. Section 7 of the Failed Banks Decree No. 18 of 1995
amends section 29 of the Failed Banks Decree No.
18 of 1994 which amendment has extended the definition of a failed bank to six characteristics with the
result that if it is shown that a bank possesses one of
these characteristics it comes within the definition of
a failed bank.
4. That paragraph 14(15) of the substantive application
brings the Orient Bank within the definition of a
failed bank as provided under section 29 of the Decree as amended. Learned Counsel also referred to
the case of Vico Agro Allied Industries Ltd v. Orient
Bank of Nigeria Plc (supra) particularly at page 10
where the definition of a Failed Bank was treated.

b

c

d

e

f

g

h

i

j
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5.

That if the Bank to which the debt is owed qualifies
as a failed bank then this Tribunal has the jurisdiction which can be invoked pursuant to section 3 of
the Decree.

6.

That by section 11(1) of the Decree and paragraph
4(2) of the substantive application the applicant has
the locus to file this action as he was appointed by
the NDIC to institute this action.

7.

The Orient Bank of Nigeria Plc cannot be joined as a
party to this application nor can the application be
brought in its name and then referred to the Vico
Agro Allied Industries Ltd v. Orient Bank of Nigeria
Plc (supra) and particularly to page 14 of the report.

8.

That the objection to jurisdiction be dismissed as it is
erroneous, misconceived, and contemptuous.

b

c

d

e

Paragraph 19 of Schedule 1 under which this application is
brought speaks of the power of the Tribunal over proceedings and it provides:–
f

“All interlocutory questions and matters shall be heard and disposed of before the Tribunal which shall have control over the
proceedings as a Judge in the ordinary proceedings of the Court.”

M.O. Obhihenmejele, of Counsel, has contended that parag graph 19 does not state the procedure and so has referred to
Order 27 Rules 1 and 2 of the Federal High Court (Civil
Procedure) Rules, 1990 which lay down the procedure.
By Order 27 Rule 1 the defendant is entitled to raise the
h defence of demurrer by a Motion that the suit be dismissed
without any answer upon questions of facts being required
from him and by Rule 2 no discussion of questions of fact
shall be allowed.
i

j

Based on the above, it is the submission of learned Counsel that the preliminary objection be dismissed as the affidavits in support constitute evidence under our laws.
There is no doubt that the issue raised is an interlocutory
matter and this Tribunal is enjoined to hear and determine
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such matters and shall dispose of them before going into the
issues before the Tribunal.
The respondents Counsel has raised the vital issue of jurisdiction. To proceed to hear a case without jurisdiction would
amount to building a house upon sand. Such a house is
flushed away by the first rains. A court labours in vain if it
begins and concludes a case where it has no jurisdiction to
do so. That in law amounts to an exercise in futility.
How then does a court determine the question of jurisdiction. According to D.O. Okolo, learned Counsel for the
respondents, it is by looking at the face of the claim before
the court. According to him the court should not be saddled
with the duty of going through the statement of claim in
order to determine whether it refers to a failed bank or not.
It is trite that a Writ of Summons sets in Motion the claim
of a plaintiff so that where the Writ of Summons disclose no
cause of action it can be struck out upon application by the
defendant.
However, the application for recovery of a debt owed a
failed bank is more than a Writ of Summons. It can be likened to an endorsed Writ of Summons which carries along
with the claim a Statement of Claim. Since the application to
recover a debt owed a failed bank is like an endorsed Writ of
Summons, this Tribunal must by necessity look at the
Statement of Claim set out or endorsed on the application.
Arising from the various submissions made before me two
issues, to my mind, call for determination. These issues
are:–
1. What is the definition of a failed bank; and
2. Who can make application to the Tribunal to recover
a debt owed a failed bank.
Section 29 of the Decree as amended defines a Failed Bank.
It states:–

b

c

d

e

f

g

h

i

“‘Failed Bank’ means a bank or other financial institution whose
licence has been revoked or which has been declared closed or is
placed under receivership or the control and management of which
has been assumed by the Central Bank of Nigeria or the Nigeria j
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c

d

e

f

g

h

Deposit Insurance Corporation or whose capital to risk weighted
assets ratio is below such minimum percentage as may be prescribed from time to time by the Central Bank of Nigeria or such
other appropriate regulatory authority and includes a bank which
may otherwise be described as failed by the Central Bank of Nigeria, the Nigeria Deposit Insurance Corporation or such other appropriate regulatory authority.”

D.O. Okolo has submitted that section 29 envisages a failed
bank or other financial institute and not a natural person and
since the applicant before this Court is a natural person, the
application before this Tribunal is not properly constituted
and so ought to be dismissed. With all due respect to learned
Counsel, there is a marked difference between a Failed Bank
and a person or body who can file an application to recover
a debt owed to a failed bank. The purpose of section 29 is to
outline the category of banks or other financial institutions
that can be termed as failed. It is evident from the Decree
that a bank that is failed cannot even file an application in its
name to recover a debt that is owed to it. That is made obvious from the provisions of section 11 of the Decree to which
consideration shall be given at a later part of this ruling.
M.O. Obhihenmejele on the other hand has submitted that
the amendment to section 29 of the Decree has extended the
definition of a failed bank to six characteristics and once it
can be shown that a bank possesses one of these characteristics it comes within the definition of a failed bank.
The question may be asked, is Orient Bank of Nigeria Plc a
failed bank within the definition of section 29 of the Decree
as amended? At paragraph 4 of the Affidavit in support of
Notice of Preliminary Objection it is averred:–
“4.

i

Again at paragraphs 4 and 5 of the Further Affidavit it is
averred:–
“4.

j

That D.O. Okolo, Esq. of F.A. Onunkwo and Associates,
informs me and I verily believe him that the Orient Bank of
Nigeria Plc to which the debt sought to be recovered by the
applicant is owed is not a ‘Failed Bank’ as defined by law.”

That D.O. Okolo, Esq. informed me and I verily believe
him that the Board of Directors and Management Staff of
Orient Bank Plc are still in place and functioning normally.”
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“5.

That from my personal observation and knowledge, the
Orient Bank Plc is still functioning as a Commercial Bank.”

To demonstrate that the Orient Bank Plc is a Failed Bank
within the definition of section 29 as amended, applicant’s b
Counsel has referred this Tribunal to paragraph 4(15) of the
applicants substantive application. There the applicant
averred:–
“4(15) The amount owed by the respondents remained unpaid c
in the Banks books when the Nigeria Deposit Insurance
Corporation in exercise of its statutory power examined
the Banks books of account which revealed that the
Bank’s capital to risk weighted assets ratio was below
the minimum percentage permissible under the law. The d
report also revealed that the respondents were not only
indebted to the Bank to the tune of N24,773,303 but that
this debt continued to attract interest and above all was
partly responsible for the unhealthy financial state of the
e
Bank.”

M.O. Obhihenmejele for the applicant has submitted that the
answer to the objection can be found in the substantive application itself. This is so because section 29 as amended has
extended the definition of a failed bank to six characteristics.
What then are these characteristics? By section 29 as
amended a failed bank means:–
i.
a bank or other financial institution whose licence
has been revoked;
ii. a bank which has been declared closed;
iii. a bank that is placed under receivership;
iv. a bank that is under the control and management of
the Central Bank of Nigeria or the Nigeria Deposit
Insurance Corporation;
v. a bank whose capital to risk weighted assets is below such minimum percentage as may be prescribed
from time to time by the Central Bank of Nigeria or
such appropriate regulatory authority;
vi. a bank which may otherwise be described as failed
by such other appropriate regulatory authority.

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL ZONE II, ENUGU)

Bozimo J
J.E. Okobeimen v. Smonec Nigeria Ltd

523

a
The Special Appeal Tribunal in the case of Vico Agro
Allied Industries Ltd v. Orient Bank of Nigeria Plc (supra)
after setting out the provisions of section 29 as amended
b held at page 30 of the Report that:–

c

“Here we have a definite definition of the expression ‘Failed
Bank’. In our judgment, therefore, for a bank to qualify under the
Decree for the Appellation of a failed bank it must possess at least
one of the characteristics listed in section 29 of the Decree as
amended which we have set down above.”

Having held in this Ruling that the substantive application
can be likened to an endorsed Writ of Summons and so one
d must of necessity look at the entire claim in the application I
hold that paragraph 4(15) of the main application which I
have already set out in this Ruling brings the Orient Bank of
Nigeria Plc within the definition of a failed bank as provided
e under section 29 of the Decree as amended.
It is trite that every case must be decided according to the
facts and circumstances it presents. Although the Special
Appeal Tribunal held in the Vico Agro Allied case that the
f Orient Bank is not a failed bank, the facts and circumstances
of that case are quite different from the case before this
Tribunal. The Appeal Tribunal may have held otherwise if
the facts contained in this case were those presented to them
as they also held in that case that “for a bank to qualify as
g
under the Decree for the Appellation of a failed bank it must
posses at least one of the characteristics listed in section 29
of the Decree as amended.”
h

i

j

One of such characteristics as in the substantive application is that the capital to risk weighted assets is below such
minimum percentage as may be prescribed from time to time
by the Central Bank of Nigeria or such appropriate regulatory authority. At paragraph 4(14) of the substantive application, the applicant alleged that when the Nigeria Deposit
Insurance Corporation in exercise of its statutory powers
examined the books of Orient Bank Plc it revealed that the
Banks risk assets ratio was below the minimum percentage
permissible under the law.
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In the light of the above and in answer to the first question
set out for determination, I hold that the Orient Bank of
Nigeria Plc is a failed bank within the meaning of section 29
b
of the Decree as amended.
Having held that the Orient Bank is a failed bank within
the meaning of section 29 as amended, I now move to the
next issue of who can file an application on behalf of a
c
failed bank. To help determine this issue the provisions of
section 11(1) of the Decree must of necessity come into
play. It deals with application for recovery of a debt and it
provides:–
“11(1) An application for the recovery of the debt owed to a d
failed bank shall be brought before the Tribunal by the
Receiver or Liquidator of the failed bank and where
there is no Receiver or Liquidator by a person appointed
by the Central Bank of Nigeria or the Nigeria Deposit
e
Insurance Corporation.”

By section 11(1) above there are three categories of persons
that can bring the application on behalf of a failed bank.
These are:–
f
(a) the Receiver of the failed bank;
(b) the Liquidator of the failed bank and in the absence
of the two above;
(c) a person appointed by the Central Bank of Nigeria or g
the Nigeria Deposit Insurance Corporation.
Referring to section 11(1) above, D.O. Okolo, for the respondents submitted that he was prepared to concede that an
applicant appointed under section 11 can bring the applica- h
tion but that the application has to be in the name of the
failed bank particularly when that failed bank has not been
liquidated and is still functioning normally.
Whether the Orient Bank is still functioning normally is a i
matter for evidence which shall be determined at the hearing
of the substantive application.
By the rules of interpretation, I am of the view that section
11(1) of the Decree ought to be given its ordinary meaning j
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a
especially as the provisions of section 11(1) are so clear and
unambiguous. It spells out those that can bring an application. It requires no other interpretation or embellishment. It
b is not analogous to a Power of Attorney as submitted by
D.O. Okolo for the respondents as it does not give the applicant the powers to manage the properties of the Bank. It
only appointed the applicant to bring this application to
c recover the debt owed by the respondents to the Orient Bank
of Nigeria Plc This is made manifest by paragraph 4(2) of
the substantive application. There it is stated:–
d

“The applicant was appointed by the Nigeria Deposit Insurance
Corporation to institute this application. Applicant will at the trial
of this application rely on the letter of appointment.”

I have no doubt whatsoever in my mind that the applicant
falls within the ambit of section 11(1). He is a person ape pointed by the Nigeria Deposit Insurance Corporation to
bring this application.
The fact that the Orient Bank was not joined in the application is not detrimental to the application and so the submission of D.O. Okolo that they ought to be joined does not
f
hold water. This is so because in the Vico Agro Allied case
(supra) the Special Appeal Tribunal held at page 35 of the
report that:–
g

h

i

j

“In our judgment the respondent, cannot be appointed by the
NDIC under section 11(1) of the Decree to commence proceedings
in a Failed Banks Tribunal to recover the debt owed to it by the
appellants. If the respondent is a Failed Bank, a person other than
the respondent has to be appointed by the NDIC under section
11(1) of the Decree in this regard.”

Second respondent in that case was the Orient Bank Plc.
Still in relation to section 11(1) of the Decree D.O. Okolo
for the respondents submitted that if the law maker had
intended that the applicant under section 11 shall institute
the suit in its own name that the Decree would have said so
clearly as it did in section 1(5) and (6) and section 9 of the
Decree.
It is certain that the Orient Bank cannot be included in
the application on the authority of Vico Agro Allied case
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(supra). Section 11(1) entitled the applicant to bring this
application. I am at sea as to what name should then be on
the application if not the person to whom authority was
given. The application clearly shows how the applicant b
derived his authority. Paragraph 4(2) states that he was appointed by NDIC. The application also clearly shows the
parties. It is “between J.E. Okobiemen (carrying on business
under the name and style of Mejele, Okobiemen and Co, the c
person appointed by the Nigeria Deposit Insurance Corporation pursuant to section 11 of Decree No. 18 of 1994 as
amended.
APPLICANT
d
1.
2.

AND
SMONEC NIGERIA LIMITED
DR S.M.O. NNORUKA

RESPONDENTS

e

I hold that this application was properly instituted by the
applicant in his own name as the person appointed by the
Nigeria Deposit Insurance Corporation to bring this applicaf
tion to this Tribunal.
Having held that the Orient Bank is a failed bank within
the provisions of section 29 of the Decree as amended and
that the applicant is a competent person to bring the application within the meaning of section 11(1) of the Decree the g
last question that calls for determination is whether this
Tribunal has the jurisdiction to entertain the application to
recover from the respondents the debt they owe the Orient
Bank of Nigeria Plc.
h
The powers of the Tribunal are set out at paragraph 3 of
the Decree of relevance to this application is subsection 1(a)
of section 3. It states:–
“3(1) The Tribunal shall have power to:–
i
(a) recover, in accordance with the provisions of this
Decree, the debts owed to a failed bank, arising in
the ordinary course of business and which remain
outstanding as at the date the bank is closed or declared a failed bank by the Central Bank of Nigeria.” j
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If, as I have already held, the Orient Bank is a failed bank
within the definition of section 29 of the Decree as amended,
and also that the applicant had the mandate to institute this
b action within the meaning of section 11(1) it follows that
this Tribunal within the definition of section 3(1)(a) of the
Decree has the jurisdiction to entertain this action.
I am, therefore, in agreement with M.O. Obhihenmejele for
c the applicant when he said that the objection to jurisdiction
is erroneous, misconceived and incompetent. Consequently
the objection to jurisdiction, raised by way of preliminary
objection is refused and it is hereby dismissed.
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Growth Pole Investments and Finance Limited v.
Indres Finance Limited and Another

b

FEDERAL HIGH COURT, LAGOS DIVISION
UKEJE J
Date of Judgment: 26 NOVEMBER 1998

Suit No.: FHC/L/CS/1455/97

c
Banking – Interest rate – Where agreed by parties – Duty of
Court
Banking – Interest rate – Where not agreed by parties –
d
Rate of interest to be awarded by court
Practice and procedure – Interest – Claim for – To be specifically pleaded and proven
Practice and procedure – Post judgment interest – Rate of – e
Order 45 Rule 7 Federal High Court (Civil Procedure)
Rules Cap 134 Laws of the Federation of Nigeria, 1990
Facts
f
The plaintiff’s claim against the defendants jointly and severally was for the sum of N2,431,935.48 as at the 31st
March, 1994 being the capital and interest of the credit facility of N1,000,000 (One million Naira) granted by the plaintiff to the defendant on the 24th September, 1992 maturing g
22nd December, 1992 of which payment was personally
guaranteed by the second defendant.
The plaintiff further claimed interest at the rate of 25% per
annum from 1st April, 1994 until the total liquidation of the h
debt.
Leave was granted to the plaintiff to prosecute the claim
under the Undefended List. Although all the processes were
served personally on the second defendant and were posted i
on the business premises of the first defendant, none of them
appeared in and did not file a Notice of Intention to defend
in court. After several adjournments, the court heard the
j
Motion for judgment under the Undefended List.
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b

Order 3 Rule 11 and 13 of the Federal High Court (Civil
Procedure) Rules Cap 134 which are relevant to the application provide:–
“Notice of
intention to
defend.

11.

“judgment in
Undefended
Suit.

13.

c

d

e

If the party served with the Writ of Summons
and affidavit the registrar, not less than 5
days before the day fixed for hearing, a notice in writing that he intends to defend the
suit, together with an affidavit setting out the
grounds of his defence, then and in such a
case, the suit shall be entered in the general
list for hearing.
Where any defendant neglects to deliver the
notice of defence and affidavit prescribed by
Rule 11, within the time fixed by the said
rule; and is not let in to defend in accordance
with the provisions of Rule 12, then and in
such case, the suit shall be heard as an Undefended Suit; and judgment given thereon,
without calling upon the plaintiff to summon
witnesses before the Court to prove his case
formally.”

Held –
1. Where interest rate has been specifically agreed by the
parties, the court is bound to award interest at that rate,
where parties have however not agreed on rate of interest, the court shall award interest at 6% per annum from
g
the date of the writ till date of judgment.
2. In the instant case, the parties specifically agreed on 10%
flat per month (up front) and 11.5% per month up front.
The court is therefore bound to award interest not more
h
than the agreed rate of 10% and 11.5% per month.
3. On the claim for interest at the rate of 25% per annum
from 1/4/94 until the debt is liquidated, the basis for the
claim was not stated nor proved. The court would therei
fore award interest on the judgment sum at the rate of
5% per annum from date of judgment until the entire
judgment debt is liquidated as provided in Order XLV
Rule 7 of the Federal High Court (Civil Procedure)
j
Rules Cap 134 Laws of the Federation of Nigeria, 1990.
f
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Application granted.
Case referred to in the judgment
Nigerian
Continental Pharmacy Ltd v. Scan Pharmacy A/S (1994) 2
N.W.L.R. (Part 326) 332

b

c
Nigerian rules of court referred to in the judgment
Federal High Court (Civil Procedure) Rules Cap 134 Laws
of the Federation of Nigeria, 1990, Order 3 Rules 11, 13;
Order 45 Rule 7
d
Counsel
For the plaintiff: S.U. Okoihue, Esq.
Judgment
e
UKEJE J: The plaintiff in this Suit, filed its Particulars of
Claim dated the 24th November 1997 and filed on 10th
December, 1997 claiming the following from the defendants
jointly and severally:–
f
“The sum of N2,431,935.48, as at the 31/3/94, being the capital
and interest of the credit facility of N1,000,000 granted by the
plaintiff to the defendants on the 24th September, 1992 maturing
22nd December, 1992 of which payment was personally guaranteed by the second defendant. The plaintiff further claim interest at g
the rate of 25% per annum from 1/4/94 until the total liquidation
of the debt.”

The processes was served personally on the second defendant and was posted on the business premises of the first
h
defendant at 5, Adedapo Close, Ifako, Gbagada, Lagos in
accordance with this Court’s Order dated 23rd March, 1998.
By a Motion ex parte similarly dated 24th November,
1997 and also filed on 10th December, 1997, the plaintiff
i
sought the leave of this Court to prosecute the Suit herein
under the Undefended List. Leave was granted via an order
of this Court made on the 20th day of April, 1998. That
Order was served on the defendants, as shown by the Proof of
Service in the Court’s file, dated 29th May, 1998, showing j
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a

b

c

that the first and second defendants were respectively served
by pasting the originating processes in their addresses, as
stated therein.
Despite several hearing notices, the defendants failed or
neglected to appear in Court from the inception of the case
on 2nd February, to the 23rd October, 1998, when the motion for judgment was taken.
In all, the case suffered eleven adjournments, during which
the defendants did not appear even once. The suit was therefore set down for hearing under the Undefended suit.

Addressing the Court on 23rd October, 1998, Okoihue
Learned Counsel on behalf of the plaintiff reiterated the
antecedents of this case stating particularly that pleadings
had earlier been ordered. That the plaintiff claims from the
e defendants, the sum of N2,431,935.48k as at 31/3/95; as
amplified in the 14 para Affidavit in support. That there are
7 exhibits annexed to the affidavit, which show that the
money was indeed given to the defendants.
d

f

Learned Counsel sought to rely on all the averments in the
affidavit and on the documents; and urged the Court to grant
relief sought in the Particulars of Claim as supported by the
documents.

Now, the procedure for hearing a matter under the Undefended List is as prescribed in Order 3 Rules 9, 10, 11, 12,
13 and 14 of the Federal High Court (Civil Procedure) Rules
Cap 134 Laws of the Federation of Nigeria, 1990. I shall
particularly advert to Rules 11 and 13, which provide in a
h
nutshell as follows:–
g

“Notice of
intention to
defend.

i

j

11.

If the party served with the Writ of Summons and affidavit delivers to the registrar,
not less than 5 days before the day fixed for
hearing, a notice in writing that he intends to
defend the suit, together with an affidavit
setting out the grounds of his defence, then
and in such a case, the suit shall be entered
in the general list for hearing.
continued
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“Judgment in 13.
Undefended
Suit.

Where any defendant neglects to deliver the
notice of defence and affidavit prescribed by
Rule 11, within the time fixed by the said
rule; and is not let in to defend in accordance b
with the provisions of Rule 12, then and in
such case, the suit shall be heard as an Undefended Suit; and judgment given thereon,
without calling upon the plaintiff to summon
witnesses before the Court to prove his case c
formally.”

In this case, the defendants though served with the Writ of
Summons and several hearing notices (albeit both served by
substituted means of pasting) failed and neglected to appear
or to deliver a notice of intention to defend an affidavit
within the time prescribed in Order 3 Rule 11 or at all.
In proof of its claim, the plaintiff has annexed to its affidavit herein, 13 documentary exhibits, numbered as exhibits A,
B, B1, C, D, D1, D2, D3, E, F, F2, F3 and G.
This suit therefore falls to be determined as prescribed in
Order 3 Rule 13 that is, as an Undefended Suit, without
inviting the plaintiff to summon witnesses before this Court.
Now, the claim of the plaintiff in this Suit is for the sum of
N2,431,935.48k being capital and interest on the credit facility of N1 million granted to the defendant by the plaintiff on
24th September, 1992 and to mature on 22nd December,
1992. And interest at 25% per annum from 1st April, 1994
until the total liquidation of the debt.
In proof, exhibit A (Proposal for Placement of Fund) dated
17/9/92, shows that the plaintiff placed the said sum of N1
million for 90 days at 10% flat per month. Exhibit B1 is the
discounted value cheque for N700,000 by the plaintiff to the
defendant. It is dated 24/9/92. Exhibit C is the defendant’s
Commercial Paper dated 28/12/92 evidencing the deal but
with maturity date of 21st March, 1993. Exhibit D1 is the
defendant’s High Net Yield Investment Certificate, stating
that on presentation of the Certificate on 21st March, 1993,
the annualised net yield would be N345,000 (Paid Up
Front).

d

e

f

g

h

i
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a
Exhibit D2 is the second defendant’s Personal Guarantee,
undertaking to indemnify the plaintiff in case of default by
the first defendant.
b
Exhibit D3 is the first defendants Corporate Guarantee to
indemnify the plaintiff in case of default.
Exhibit E, dated 26th April, 1993 states that the sum standing to the debit of the defendant’s in the plaintiff’s account
c
with the first defendant was N1,192,337.50k only.
On 26th April 1993, the defendants wrote acknowledging the
debt but pleading for more time. So also did exhibit F2, dated
19th July, 1993 and exhibit G, dated 14th February, 1994.
d
From the foregoing documentary exhibits, it is clear that
the defendant did in fact accept from the plaintiff the sum of
N1 million at an interest rate of 10% flat monthly from 24th
September, 1992 rolled over to 21st March, 1993 (per exe hibit C).
It is settled law that concerning the claim and award of interest, such claim should be specifically pleaded and specifically proven.
f
In the case of Continental Pharmacy Limited v. Scan
Pharmacy A/S (1994) 2 N.W.L.R. (Pt 326) 332 at page 342,
the Court of Appeal held as follows:
g

“Where interest has been specifically agreed by the parties, the
Court is bound to award interest at that rate.”

All the documents before the Court, both those issued by the
plaintiff and those issued by the defendant are in total
agreement that interest on the N1 million invested by the
h plaintiff with the defendant Company was invested at interest rate of 10% flat per month (payable up front).
In this regard vide:–
(a) Exhibit B1, being a cheque for N700,000.
i
(b) Exhibit D (issued by plaintiff ) and D2 issued by
defendant interest at 11.5% flat per month (payable
up front); and
(c) Exhibit D1 which shows that the plaintiff had colj
lected the sum of N345,000 as interest.
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In the absence of any other document to the contrary, I am
of the firm view that the plaintiff had collected its interest up
front (per exhibits B1 and D1).
b
By its own letter, dated 26th April 1993, the plaintiff
claimed from the defendant the sum of Nl,192,337.50k Exhibit E.
In its claim, the plaintiff seeks interest at the rate of 25% c
per annum from 1st April, 1994 until the debt is liquidated.
The basis for this claim of 25% per annum is not stated nor
is it clear.
I therefore find that interest of 25% is not proved. I shall d
therefore refuse to award that level of interest, for in Continental Pharmacy Limited v. Scanpharm A/S (1994) 2
N.W.L.R. (Part 326) 332 (supra) at 342 the Court of Appeal
held:–
e
“Where interest rate has been specifically agreed by the parties,
the Court is bound to award interest at that rate, where parties have
however not agreed on rate of interest, the Court shall award interest at that rate, where parties have however not agreed on rate
of interest, the Court shall award interest at 6% per annum from
f
the date of the writ till date of judgment.”

In this case, the Parties specifically agreed on 10% flat per
month (up front) and 11.5% per month up front. And upon
the authority of Continental Pharmacy Limited v. Scanpharm, this Court is bound to award interest not more than
the agreed rate of 10% and 11.50% per month.
I therefore award to the plaintiff the sum of
N1,192,337.50k being the account actually proven by plaintiff to be owing to it by the defendant (per exhibit. E), which
sum the defendant did not contest, per its (exhibit F).
In addition, I award to the plaintiff interest on the said sum
at the rate of five percent per annum from date of this judgment until the entire judgment debt is liquidated, as provided
in Order XLV Rule 7 of the Federal High Court (Civil Procedure) Rules Cap 134 Laws of the Federation of Nigeria,
1990.
And I so order.

g

h

i

j
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b

Odofin Community Bank Nigeria Limited and
Another v. Chief O. Odufuwa and Another
FEDERAL HIGH COURT, LAGOS DIVISION
SANYAOLU J
Date of Judgment: 30 NOVEMBER 1998

Suit No.: FHC/L/CS/804/97

c

Community banks – National Board for Community Banks –
Whether can dissolve Board of Directors of Community
Banks at will – Community Banks Decree No. 46 of 1992
d and No. 97 of 1993
Company law – Directors – Removal of – Section 262(1)
Companies and Allied Matters Act Cap 59 Laws of the Federation of Nigeria, 1990
e
Facts
The Directors of the Odofin Community Bank Nigeria Ltd
were removed by the resolution passed at the Extra Ordinary
f Meeting of the shareholders. The Directors complained that
the meeting did not comply with section 262(1) of Companies and Allied Matters Act Cap 59 Laws of the Federation
of Nigeria, 1990, in that the Directors were not given a
g chance to defend themselves before they were removed.
Hence this action to nullify the resolution.
The defendants/respondents contended that they complied
with the provisions of section 262 of Companies and Allied
h Matters Act Cap 59 Laws of the Federation of Nigeria, 1990
and that it was the National Board for Community Banks
that removed the Directors and this the Board could do at
will.
i
Section 262(1) of Companies and Allied Matters Act Cap
59 Laws of the Federation of Nigeria, 1990 provides:
j

“A Company may by ordinary resolution remove a director before
the expiration of his period of office, notwithstanding anything in
its articles or in any agreement between it and him.”
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Subsection (2) thereof further provides
“A special notice shall be required of any resolution to remove a
director under this section or to appoint some other person instead
of a director so removed, at the meeting at which he is removed b
and on receipt of notice of an intended resolution to remove a director under this section the company shall forthwith send a copy
of it to the director concerned, and the director (whether or not he
is a member of the company) shall be entitled to be heard on the
c
resolution at the meeting.”
A ‘director’ is defined under section 650 of CAMA as ‘Including
any person occupying the position of director by whatever name
called, and includes any person in accordance with whose directions or instructions, the directors of the company are accustomed d
to act’.”

Held –
1. No where in the Community Banks Decree No. 46 of
1992 as well as provisions in the Community Banks e
(Amendment) Decree No. 97 of 1993 in particular its
section 2(a) thereof setting out the functions of the
Board is there any provision empowering the National
Board for Community Banks to dismiss or suspend f
members of the Board of Directors at will.
2. Before any Director of a company can be removed the
provisions of section 262(2) must be complied with and
the Director must be given an opportunity of being heard g
before their removal.
Per curiam
“Secondly, there is nothing before me to show that the said
Directors were ever given an opportunity of being heard be- h
fore their removal as required by section 262(2) of Companies and Allied Matters Act, 1990. (See Yalaju Amaye v.
A.R.E.C Ltd (1990) 4 N.W.L.R. (Part 145) 422). For the
foregoing reasons, I hereby declare as ultra vires the powers
of the conveners of the meeting of the Bank of 2/5/97 and i
declare, the Resolution passed at the said meeting of 2/8/97
to suspend/dissolve the Board of Directors of Odofin
Community Bank as being null and void for non compliance with the provision of section 262 of Companies and
Allied Matters Act, 1990 and same is hereby set aside. See j

[1998] 8 N.B.L.R. (PART III) (FEDERAL HIGH COURT, LAGOS DIVISION)

Odofin Community Bank Nigeria Ltd v. Chief O. Odufuwa

537

a
Olaniyan v. University of Lagos (1985) A.N.L.R. Page 363.
In this regard, I find myself unable to agree with the submission by learned Counsel for defendants/respondents that
members of the National Board for Community Bank acting
on their administrative role can suspend or dismiss the
Board members without complying with the provisions of
CAMA, 1990. It is in the interest of the public at large that
a statutory provision be complied with in these type of
cases lest there be anarchy.”

b

c

Declaration granted.
Cases referred to in the judgment
d Nigerian
Olaniyan v. University of Lagos (1985) A.N.L.R. 363
Yalaju-Amaye v. A.R.E.C. Ltd (1990) 4 N.W.L.R. (Part 145)
422
e
Nigerian statutes referred to in the judgment
Community Banks Decree No. 46 of 1992
Community Banks (Amendment) Decree No. 97 of 1993,
f section 2(a)
Companies and Allied Matters Act Cap 59 Laws of the
Federation of Nigeria, 1990, Sections 262(1) and (2), 263
g Counsel
For the plaintiffs/applicants: A. Adenekan, Esq.
For the defendants/respondents: P.O. Ayodele, Esq.
h Judgment
SANYAOLU J: By a motion on notice brought pursuant to
section 215(2) of Companies and Allied Matters Act Cap 59
Laws of the Federation of Nigeria, 1990 (CAMA) and Order
i 33(1) and (7) of Federal High Court (Civil Procedure)
Rules Cap 134 Laws of the Federation of Nigeria, 1990 and
under the inherent jurisdiction of this Court the plaintiffs/
applicants are praying for:–
j

“1.

An Order of interlocutory injunction restraining the respondents and the other conveners from convening, calling or
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a

2.

holding any meeting whosoever of the first applicant on the
2nd August, 1997 pursuant to the Notice of Extra Ordinary
Meeting dated 27th June, 1997 issued under the hand of the
said respondents at the proposed venue of Navy Town Pri- b
mary School, Navy Town. Ojo Amuwo Odofin Local Government Area, Lagos or any other venue whatsoever either
in Lagos or any other part of Nigeria pending the hearing
and determination of the Suit filed by the applicants herein.
Any further order or other orders as this Honourable Court c
may deem fit to make in the circumstance.”

There was an affidavit in support consisting of 19 paragraphs to which exhibits 1–7b were attached. The respondents filed a counter affidavit to which exhibits A–G were d
attached.
Again on 12th September, 1997:– the plaintiff/applicant
Counsel filed another motion on notice seeking for five
e
reliefs in the following terms:
1.

2.

3.

4.

A declaration that pursuant to section 215(2) and (4) of the
Companies and Allied Matters Act Cap 59 Laws of the
Federation of Nigeria, 1990, the meeting purportedly held
by the above named respondents concerning the first applicant Bank on the 2nd August, under the provision of Companies and Allied Matters Act, 1990 is invalid, null, void
and of no effect.
A declaration that any or all decisions, resolutions and/or
conclusions reached or arrived at the said meeting of 2nd
August, by the respondents herein concerning the first applicant is ultra vires the provisions of CAMA and being invalid, null and void ought to and should be set aside
absolutely.
An injunction restraining the respondents, their agents
privies or servants or any or all other bodies, organisations
(Statutory or otherwise) purportedly acting in pursuance of
the decisions at resolution or conclusions of the aforesaid
meeting of 2nd August, 1997 from carrying out, implementing, executing or generally complying with the resolutions
or conclusions at the said meeting pending the determination of this summons on Notice.
A declaration that the decisions purportedly taken out at the
said meeting to dissolve the Board of Directors of the plaintiff Bank is ultra vires the provision of the Companies and

f

g

h

i

j
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b
5.

c

d

e

f

g

h

i

j

Allied Matters Act Cap 59 and should to the extent of the
inconsistency’ with the relevant provision of CAMA be declared invalid, null, void and ought to be set aside by the
Court.
And for any such further or other orders as this Honourable
Court may deem fit to make in the circumstances.”

This time around, the application was accompanied by a 29
paragraph affidavit in support to which a bundle of documents were attached as exhibit A. There was filed by the
respondents a counter affidavit of 26 paragraphs to which
exhibits 1–4(b) were attached. The plaintiff/applicants
Counsel further filed a Reply to counter affidavit as well as
further and better affidavit consisting of 28 and 13 paragraphs respectively. The further and better counter affidavit
of 13 paragraphs had attached to it exhibits A1–D.
On 21 January 1998 learned Counsel for the plaintiffs/applicants moved his motion on notice filed on 12th
September, 1997 and containing a five legged prayers. He
referred me to section 215 of CAMA, 1990 and also to paragraph 25 of the counter affidavit dated 26th September,
1997 as well as paragraph 25 of that of 18th August, 1997.
He conceeded the right of shareholders and members to call
a meeting but submitted that the procedure laid down by
section 215 of Companies and Allied Matters Act, 1990 has
not been complied with. That firstly, all the conveners must
be members and shareholders of the company. He said that
by virtue of exhibit A attached to their motion papers all the
conveners are not shareholders of the company. He referred
to paragraph 4 thereof in relation to Gospel Baptist Church,
and also to paragraph 5(a), 5(b) and 5(c) of the affidavit in
support. He relied on section 79 of the CAMA and submitted that those mentioned in paragraphs 5A–C are not members of the company. He said that the respondents have not
attached any exhibits to show that they are members of the
company. He submitted that the shareholders ascribed to
these members as conveners are falsified and doctored.
Learned Counsel relied on paragraph 6(a) of their affidavit
in support and submitted that it does not tally with exhibit A
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attached to their affidavit in support. He contended that
while some of the conveners of the meeting are members,
the fact that some of them are not members at all render the
whole list invalid, null and ultra vires. He relied on section
215(2) of Companies and Allied Matters Act, 1990, and
submitted that the Directors never received any requisition
on notice by the conveners to call a meeting. That knowledge that something was in the offing does not satisfy the
provision of section 215(2). He contended that no evidence
has been shown or adduced by the defendants in their
counter affidavit that any of the seven directors are in receipt
of the requisition notice. He referred me to exhibits E and F
to the counter affidavit of 18th August, 1997 which talks of
extra ordinary meetings being arranged by the Directors of
the Bank. That exhibit F is signed by the second plaintiff
who is a director of the Bank while exhibit E is equally
signed by the second plaintiff as well as another director of
the bank. He also referred me to exhibits C, D1 and D2 of
the same counter affidavit of the defendants and submitted
that they take their queue from exhibits E and F. He referred
to paragraphs 7 and 9 of the affidavit in support of their
motion on notice as well as paragraphs 10, 11, 12 and 13
and exhibits 3–6, 7A and B thereto. He said that all these
show that the directors had always been willing and conscious of their responsibility to call a meeting of the bank.
He said that the exhibit 1 to the defendant’s affidavit shows
that the second plaintiff and another director informed
members of the increase in the share capital of the company.
He submitted that this capital increase does not resort in the
registration of new share holders of the Bank and that there
is no evidence that new members were brought on board as a
result, of these increases.
Learned Counsel referred me to exhibits 4a and 4b attached to the counter affidavit and submitted that they are
invitations sent to the defendants to come and answer allegations and proof of guilt of the invitees.
Now turning to the resolution itself, he submitted that section 262 of the CAMA provides for the way and manner for
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the removal of a Director of the company and referred me to
Community Bank Decree No. 46 of 1992 for the definition
of a Director, and also to sections 262(1) and 263 of the
b CAMA, 1990. He contended that no special notice was ever
given to the company in the instant case,that the Directors of
the Bank were never given an opportunity of being heard
before they were removed. He referred to Orojo on Comc pany Law and Practice in Nigeria (3ed) page 304.
On compliance with the procedure as laid down under the
statute, he referred me to Olaniyan v. University of Lagos
(1985) A.N.L.R. Page 263. He submitted that the resolution
d of 2 August 1997 should be set aside and in totality. That the
meeting of 2 August 1997 for failure to comply with section
215(1) and (2) of the CAMA is null and void, ultra vires the
company’s Decree and should be set aside.
e
Finally, he relied on George Hutchful v. Hamilton Kweku
Biurey 10 (1971) A.N.L.R. 271 and terms of the motion
papers.
In reply, learned Counsel for the defendants/respondents
submitted that the conveners of the extra ordinary general
meeting of 2nd August, 1997 are authentic shareholders of
the Bank by virtue of exhibit A and paragraphs 3 and 4 of
the counter affidavit dated 18th August, 1997. He also relied
g on paragraphs 4, 5(a) of the counter affidavit dated 26th
September, 1997. He submitted that by virtue of the above,
Paragraphs 3–11 of the plaintiffs/applicants affidavit in
support should be discountenanced. He contended that the
h conveners of the meeting have more than 1/10 of the paid up
capital of the company as at the date of voting and relied on
paragraph 4 of their counter affidavit dated 18th August,
1997 and exhibit A attached, as well as their counter affidavit of 26th September, 1997 paragraphs 4, 5A–C. That
i
section 262 of Companies and Allied Matters Act 1990 was
complied with as well as the provision of section 215(3)
of CAMA. He further referred to paragraph 6 of the counter
affidavit dated 18th August, 1997 as well as exhibits B1
j and B2, and also to paragraphs 7 and 8 of the same counter
f
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affidavit with exhibit C attached thereto. He relied on exhibits D1 and D2, E and F and submitted that the Board was
duly informed of the extra ordinary general meeting held on
2nd August, 1997. That there is no dispute that the Board
had failed to hold general meeting for the year 1994–1995
and 1996, and referred to Community Banks Amended Decree No. 97 of 1993, in particular its section 2(a), (b), (e),
(f ) and (i) thereof and submitted that members of the
N.B.C.B. acting on their administrative role can suspend or
dismiss the Board members without complying with the
provisions of Companies and Allied Matters Act, 1990. That
the decisions taken at the extra ordinary general meeting of
2nd August, 1997 cannot be ultra vires of the powers of the
shareholders. He urged me to weigh the public interest, the
shareholders and the various customers of the Bank and that
of the Board of Directors that have to perform their statutory
duties as provided for by the Decree. He submitted that the
interest of these people outweighs that of the Directors. That
the decision to suspend them is the decision of the N.B.C.B.
and not the conveners.
Replying on point of law, learned Counsel for the plaintiffs/applicants submitted that it has not been shown by the
defendants that the conveners of the meeting of 2nd August,
1997 are members and shareholders of Odofin Community
Bank Nigeria Ltd. He submitted that it cannot be true to say
that the Directors have failed to call meeting and referred me
to Iro v. Park (1972) A.N.L.R. 912 at 920.
I believe a useful starting point in the determination of the
issues raised in the present application is the submission by
learned Counsel for the defendants/respondents that the
National Board for Community Banks acting on their administrative role can suspend or dismiss the Board members
without complying with the provisions of CAMA 1990, and
therefore the decision to suspend the Board taken on 2nd
August, 1997 is a decision of the National Board for Community Banks and not the conveners.
I have had a hard look at the provisions of the Community
Banks Decree No. 46 of 1992 as well as those contained in
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a
the Community Banks (Amendment) Decree No. 97 of 1993
in particular its section 2(a) thereof setting out the functions
of the Board, I am unable to find any provision thereunder
b empowering the Board to dismiss or suspend members of
the Board of Directors at will as submitted by learned Counsel for the defendants/ respondents. This Court therefore
holds that this submission of learned Counsel for the defenc dants/respondents is not backed by law. I am therefore entitled to hold that the appointment and removal of Directors of
the Bank as in the instant case is regulated by the provisions
contained in Companies and Allied Matters Act, 1990 in
d particular its section 262 thereof.
Section 262(1) of Companies and Allied Matters Act Cap
59 Laws of the Federation of Nigeria, 1990 provides:–
e

“A Company may by ordinary resolution remove a director before
the expiration of his period of office, notwithstanding anything in
its articles or in any agreement between it and him.”

Subsection (2) thereof further provides:–
f

g

h

i

j

“A special notice shall be required of any resolution to remove a
director under this section or to appoint some other person instead
of a director so removed, at the meeting at which he is removed
and on receipt of notice of an intended resolution to remove a director under this section the company shall forthwith send a copy
of it to the director concerned, and the director (whether or not he
is a member of the company) shall be entitled to be heard on the
resolution at the meeting.”
A ‘director’ is defined under section 656 of CAMA as ‘Including
any person occupying the position of director by whatever name
called, and includes any person in accordance with those directions or instructions, the directors of the company are accustomed
to act.’”

The same meaning is to be ascribed to a Director under the
Community Bank Decree No. 46 of 1992.
Exhibit A to the affidavit in support of the plaintiffs/
applicants motion ex parte filed in this Court on 24th July,
1997 is titled “Notice of Extra ordinary General Meeting”.
Having carefully examined same this Court has come to the
conclusion that it does not comply with the requirements of
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a
section 262 of the CAMA on the removal of directors of the
Odofin Community Bank Nigeria Ltd in that it does contain
a notice for the removal of Directors at the meeting slated
b
for 2nd August, 1997.
Secondly, there is nothing before me to show that the said
Directors were ever given an opportunity of being heard
before their removal as required by section 262(2) of Comc
panies and Allied Matters Act, 1990. (See Yalaju Amaye v.
A.R.E.C Ltd (1990) 4 N.W.L.R. (Part 145) 422).
For the foregoing reasons, I hereby declare as ultra vires
the powers of the conveners of the meeting of the Bank of
2/5/97 and declare, the Resolution passed at the said meeting
of 2/8/97 to suspend or dissolve the Board of Directors of
Odofin Community Bank as being null and void for non
compliance with the provision of section 262 of Companies
and Allied Matters Act 1990 and same is hereby set aside.
(See Olaniyan v. University of Lagos (1985) A.N.L.R. 363).
In this regard, I find myself unable to agree with the submission by learned Counsel for defendants/respondents that
members of the National Board for Community Bank acting
on their administrative role can suspend or dismiss the
Board members without complying with the provisions of
the CAMA, 1990. It is in the interest of the public at large
that a statutory provision be complied with in these type of
cases lest there be anarchy.

d

e

f

g

Having so held above, this Court finds it unnecessary to
pronounce itself on the arguments canvassed before it on the
provisions of section 215(2) and (4) of Companies and Al- h
lied Matters Act, 1990.
In the circumstances therefore I hereby grant the following
declarations:–
1. A declaration that pursuant to section 262 of Com- i
panies and Allied Matters Act, 1990 any or all decisions, resolutions and/or conclusions reached or
arrived at the meeting of 2/8/97 by the respondents
herein concerning the first applicant is ultra vires the j
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a
provisions of CAMA and therefore invalid, null and
void and ought to and is hereby set aside.
2. An injunction restraining the respondents, their
b
agents, privies or servants or any or all other bodies,
organisations (statutory or otherwise) purportedly
acting in pursuance of the decisions at resolutions or
conclusions of the aforesaid meeting on 2/8/97 from
c
carrying out, implementing, executing or generally
complying with the resolutions or conclusions at the
said meeting pending the hearing and determination
of the substantive suit.
d
3. A declaration that the decisions purportedly taken
out and at the said meeting to dissolve the Board of
Directors of the plaintiff Bank is ultra vires the provision of CAMA, 1990 and to the extent of the inconsistency invalid null, void.
e
The plaintiffs/applicants herein shall enter into an Undertaking for damages if any which may arise in favour of the
defendants/respondents should it later turn out that this
f Court ought not to have granted the interlocutory orders
made by this Court.
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a

Premier Foods Limited and others v. Nigeria
Deposit Insurance Corporation
SPECIAL APPEAL TRIBUNAL, LAGOS
AGBAJE, ODUNLAMI JJ
Date of Judgment: 1 DECEMBER 1998

b

Suit No.: SAT/FBT/388/97

Banking – Banker and customer relationship – Contractual
nature of same

c

Banking – Statement of account – Evidential value of
Evidence – Admissibility – Exchange of correspondence in a d
bona-fide attempt to effect amicable settlement without the
endorsement of “without prejudice” on the correspondence
admissible
Failed Bank – NERFUND facility – Capacity of failed Bank e
participating in NERFUND facility – Whether acting as
agent of NERFUND or acting as principal on its own –
Section 5(i)(d) NERFUND Act Cap 254 construed
Failed Banks Tribunal – Locus standi of NDIC to file action
to recover the indebtedness arising from NERFUND facility
as a liquidator of Failed Bank

f

NDIC – Nerfund Facilities – Locus standi of to recover g
indebtedness arising from NERFUND facility
Words and Phrases – “Agency” – Meaning and connotation
Facts
h
The first appellant herein who was Debtor/respondent at the
Lower Tribunal applied in writing to Alpha Merchant Bank
Plc (in liquidation hereinafter referred to as “the defunct
bank) who was the applicant at the Lower Tribunal seeking
i
a loan facility under NERFUND fund for a flour-milling
project. It was based on the first appellant application that
the defunct bank wrote exhibit B dated 9th May, 1992 to
first appellant offering it a facility under NERFUND scheme
for N10,677,000. The first appellant accepted the terms and j
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conditions in exhibit B. Vide exhibit “B” dated 10th May,
1992. The second – fifth appellants who were directors of
first appellant jointly and severally guaranteed the facility.
In accordance with the provisions of NERFUND Decree No.
2 of 1989, the defunct bank disbursed to Shinwa (Nigeria)
Limited the sum of N5.36 million. The relationship between
Shinwa (Nigeria) Limited and the first appellant was that the
former supplied to the latter certain equipments as indicated
in the pro-forma invoice to the first appellant. The first appellant sought the NERFUND facility and the said equipment was consequently delivered to the first appellant.
Consequent upon the default of the appellant in liquidating
the indebtedness arising from the facility, NERFUND sent
to the defunct bank four demand notes at various stages
demanding from the defunct bank primarily the NERFUND
facility granted by the defunct bank to the appellants, the
defunct bank in turn sent repeated demand notes to the appellant without liquidating the indebtedness arising from the
facility and hence the present action against the appellant
claiming the following reliefs at the Lower Tribunal.
1. Payment by the respondent/debtor of the sum of
Twenty-two million, Eight Hundred and Fifty-four
Thousand, Six Hundred and Eighty-two Naira,
Eighty-six Kobo (N22,854,682.86K) as at 31st January, 1996 being the outstanding indebtedness of the
respondent/debtor company, interest thereon at the
rate of 21% per annum until full and final payment
as a result of the NERFUND credit facility obtained
from ALPHA MERCHANT BANK in liquidation.
2. An order that the applicant take possession at the
expense of the respondent/Debtor company of the
leased equipment.
3. The enforcement of the joint and several guarantees
executed in favour of the bank by the respondent/Debtor company’s directors.
The respondents/appellants at the trial both in their pleading
and evidence admitted the debt, but contended amongst
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a
other things, that claimed sum is due to NERFUND and not
to the defunct bank and that since the fund belonged to
NERFUND the defunct bank acting through the applicant
had no locus standi to claim fund belonging to NERFUND, b
and that the applicant was only entitled to 4% per annum
only on the debt sum.
The Lower Tribunal at the conclusion of the trial gave
c
judgment in favour of the respondent for all their claims
against the appellants, and the appellants thereafter appealed
to the Special Appeal Tribunal against the Lower Tribunal
judgment.
d
Held –
1. The relationship between a banker and a customer is a
matter of contract. In the instant case, all the claims of
the respondent against the appellants must be referable e
to the terms of the contract between the parties as encapsulated in exhibit “B and B1”, i.e. the offer and acceptance before the action can be maintainable.
2. By section 5(i)(d) of NERFUND Act Cap 254 the risk in f
disbursing NERFUND’S fund by participating bank
shall be borne by the participating bank. In the instant
case, since the defunct bank bears the risk of the funds
disbursed to the appellant, the bank was not then an g
agent of NERFUND in the disbursement of the fund and
it could therefore sue in its own right for the recovery of
the loan granted by it to the first appellant company under NERFUND facility scheme. It follows that the respondent NDIC as liquidator of the defunct bank has the h
locus standi to bring this action.
3. Section 5(i)(d) of NERFUND shows without any
equivocation that participating banks are not only interi
mediaries between two other parties in the disbursement
of funds the provisions contemplate again that the
participating banks will be acting on their own behalf
and not on behalf of a principal in the disbursement of
NERFUND otherwise any loss in the venture will not be j
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borne by them but by a principal, NERFUND, if it is.
The latter is not an attribute of any agent in commercial
enterprises but that of a principal.
4. Exhibit Q and Q1 which are replies of the appellant to
the demand notes of the respondent were properly admitted in evidence. At the time exhibit Q and Q1 were written there was no question of any attempt to settle the
dispute between the appellants and the respondent out of
Court. It was after they had been written that such an attempt came into being.
5. Agency relationship arises whenever one person called
“the agent” has authority to act on behalf of another
called “the principal” and consents so to act. Whether
that relation exists in any situation depends not on the
precise terminology employed by the parties to describe
their relationship, but on the true nature of the agreement
or the exact circumstances of the relationship between
the alleged principal and agent. If an agreement in substance contemplates the alleged agent action on his own
behalf and not on behalf of a principal then although
may be described in the agreement as an agent, the relation of agency would not have arisen. Conversely the relation of agency may arise despite a provision in the
agreement that it shall not. The essence of the agent’s
position is that he is only an intermediary between two
other parties.
6. By section 38 of the Evidence Act, the statement of
account is admissible in proof of a party’s indebtedness
but it is not by itself alone sufficient to charge the party
with liability for the indebtedness.
Appeal dismissed.
Cases referred to in the judgment
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National Economic Reconstruction Fund Act Cap 254 Laws d
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(2)–(4), 7(4) and 12
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Judgment

f

AGBAJE J: The respondent, Nigeria Deposit Insurance Corporation, NDIC for short, filed an application in the Failed
Banks Tribunal, Lagos Zone IV, as liquidator of Alpha Mer- g
chant Bank Plc claiming as follows:–
“1.

The payment by the respondent/Debtor company of the sum
of Twenty two million, Eight Hundred and Fifty-four Thousand, Six Hundred and Eight-two Naira, Eighty-six Kobo
h
(N22,854,682.86k) as at 31st January, 1996 being the outstanding indebtedness of the respondent/ Debtor company,
interest thereon at the rate of 21% per annum until full and
final payment, as a result of the NERFUND credit facility
obtained from ALPHA MERCHANT BANK in liquidation.

2.

An Order that the applicant take possession at the expense
of the respondent/Debtor company of the leased equipment.

3.

The enforcement of the joint and several guarantees executed in favour of the Bank by the respondent/Debtor comj
pany’s directors.

i
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And any further or other consequential order or orders as
the Tribunal shall deem fit to make.”

The claims are grounded on the following facts pleaded in
the application filed in the case. They are as follows:–
“(i) Alpha Merchant Bank Plc (in liquidation) at the request of
the respondent/ debtor company’s application dated the
25th September, 1989 granted NERFUND and OVERDRAFT FACILITIES to the tune of N10,677,000 (Ten million, Six Hundred and Seventy-seven Thousand Naira) and
N1M (One million Naira) respectively per its letter of offer
dated May 9th, 1992 with interest thereon and same was accepted by the respondent/debtor company per its letter of
acceptance dated the 10th day of May, 1992. The said letter
of application, offer and acceptance are hereby pleaded and
same shall be relied and tendered at the trial of this matter,
notice to produce the originals is hereby given to the respondent/ debtor company.
(ii) The applicant states that the respondent/debtor company’s
directors executed joint and several guarantees in favour of
the Bank (in liquidation) the said deed of guarantees are
hereby pleaded and shall be tendered at the trial.
(iii) The respondent/debtor company in consideration of the
monies advanced to it by the bank executed an equipment
lease agreement in its favour, the said agreement will be relied upon at the trial of this matter.
(v) The applicant states that Alpha Merchant Bank Plc is now
in liquidation and it has been appointed as the liquidator of
the said bank, by virtue of revocation order contained in
Federal Republic of Nigeria Official Gazette No. 9 Volume
81 dated the 8th day of July, 1994.
(vi) The applicant states, that in pursuance of the disbursement
of the said NERFUND facility and as it is the rule under
Decree No. 2 of 1989, (NERFUND DECREE), it made a
disbursement of the sum of N5,360,000 (Five million, three
hundred and sixty thousand naira only) to the suppliers of
the lease equipment based on the suppliers pro-forma invoice No. 93 Gusau dated the 9th day of April, 1992, to the
first respondent by a Central Bank of Nigeria cheque dated
the 17th day of July, 1992, whose receipt was acknowledged by the suppliers (SHINWA NIGERIA LIMITED)
with official receipt dated the 29th day of July, 1992. The
said pro-forma invoice, CBN cheque, letter of receipt plus
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a
the suppliers receipt, are hereby pleaded and shall be tendered at the trial of this matter.
(viii) The applicant states that the equipment lease are as stated in
the pro-forma invoice of the suppliers SHINWA NIG. LIMITED, to the first respondent, which was fully paid, the said
proforma invoice shall be tendered and relied upon at the
trial of this matter.
(ix) That the defunct bank and the applicant prior to the instructions to their solicitor did serve on the respondent demand
notes, to which no response was forthcoming. The said demand notes shall be relied upon and tendered at the trial of
this matter, particularly that of June first, 1994 from the defunct bank.
(x) The applicant further states that in its capacity as the bank’s
liquidator it instructed the law firm of Messrs MALLONG
AND PARTNERS, to recover the said sum from the respondent stated in paragraph 5(vii) and interest thereon
amounting to N22,854,682.86k (Twenty-Two million, Eight
Hundred and Fifty-four Thousand, Six Hundred and Eighttwo Naira, Eighty-six Kobo) as at 31st January, 1996. The
said letter of instruction, letters of demand served on the respondent and its Directors and the respondent statement of
account shall be relied upon at the trial of this matter, notice
to produce is hereby given to the respondent.
(xi) The applicant says that the respondent did respond to the
applicant’s solicitors letter by its letter to the solicitors
dated November 12th, 1995 and 15th February, 1996, the
said letters shall be relied upon at the trial of this matter,
admitting its indebtedness in the said amount, notice to produce is hereby given to the respondent.
(xiv) The outstanding indebtedness of the first respondent is in
respect of the sum of N10,677,000 (Ten million, Six Hundred and Seventy-seven Thousand Naira only) of the NERFUND facility which stood at N22,854,682.86k (Twentytwo million, Eight Hundred and Fifty-four Thousand, Six
Hundred and Eighty-two Naira, Eighty-six Kobo) as at 31st
January, 1996.”

The appellants filed a joint reply to the respondent’s application. The paragraphs thereof relevant to the respondent’s
claim against the appellants are as follows:–
“3.

b
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The first respondent denies that any valid Equipment lease
Agreement exists between itself and the bank in respect of j
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the equipment purchased with the funds it obtained from
NERFUND.
In response to the various allegations contained in the
application, the respondents further contend as follows:–
(i)
That in or about September, 1989 the first respondent
applied through the agency of the bank for a loan of
N10 million from the National Economic Reconstruction Fund a Federal Government parastatal established under the NERFUND Decree.
(ii) That in or about May, 1992 the NERFUND approved
the sum of N10,677,000 for release to the first respondent through the agency of the bank in 16 equal
instalments at a rate of 18.5% per annum.
(iii) That for bank’s role in administering this facility to
the first respondent as agent to NERFUND the bank
was authorised by NERFUND to charge a commission of 4% per annum from the first respondent on
sums disbursed on behalf of NERFUND.
(iv) That the bank was not authorised to utilise the funds
released by NERFUND to buy equipment in its own
name and lease them to the beneficiary of the funds
and any agreement reached or made in that regard is
ultra vires, illegal, null and void.
(v) That the sum of N10,677,000 plus accrued interest at
the rate of 18.5% per annum being claimed in this
proceedings is due to NERFUND and not to the bank
and same cannot be claimed by the bank except as
agent to NERFUND which is not the case in this suit.
(vii) That upon receiving information about the distress
and entry into liquidation of the bank, the first respondent contacted NERFUND proposing a change
of the administering bank whereupon NERFUND
confirmed to the first respondent its resolve to bypass Alpha Merchant Bank in the supervision and
administration of the NERFUND facility utilised by
the first respondent. NERFUND correspondence approving the changes requested by the first respondent
and taking direct charge from the bank shall be
founded upon at the trial.
(viii) That in the circumstances the applicant has no locus
standi to claim funds which it admits belong to NERFUND when it has ceased to have NERFUND’S
standing authority over same.
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(ix)

That the applicant is entitled to 4% per annum on the
sum of N10,677,000 from draw-down until the date
the bank entered into liquidation and no more. The
first respondent is willing and able to pay this to the b
applicant on request.”

The respondent filed a reply to the joint reply of the appellants. We need only refer to the following paragraphs of the
respondent’s reply to the joint reply of the appellants:–
c
“(iii) The applicant further states that the defunct bank (Alpha
Merchant Bank) is primarily liable to NERFUND in respect
of the facility granted the first Debtor company and accordingly NERFUND in its bid to recover the said amount has
served demand notes Nos. 3 and 4 dated the 13th day of d
December, 1993 and 13th day of May, 1994 on Alpha Merchant Bank (now in liquidation). The said demand notes
shall be relied upon at the trial of this matter and same be
tendered as exhibit.
(vi) The applicant further avers that it executed 16 irrevocable e
standing orders on the 31st May, 1991 with regards to
Promissory notes Nos. 01/A/PF/91-16/A/PF/91 in favour of
NERFUND in respect of its primary liability for the first respondent grant under the NERFUND scheme. The said irrevocable standing orders and promissory notes shall be f
relied upon at the trial and some shall be tendered as exhibit.”

The case went to trial on the above pleadings before Hon.
Justice M.I. Edokpayi. The case of the respondent opened on
16th October, 1996. One Miss Falmata Kur Mohammed a
Deputy Manager in Receivership and Liquidation Department of the respondent was its only witness. She gave evidence of matters of records kept by the Alpha Merchant
Bank Plc, hereinafter referred to as the “Defunct Bank”. She
testified along the lines of the pleadings of the respondent in
the case. It is her evidence that the defunct Bank offered a
facility to the first appellant under NERFUND scheme for
the sum of N10.67 million by a letter dated 9th May, 1992
which was duly accepted by the first appellant by a letter
dated 10th May, 1992. The first appellant on 25/9/89 applied
for the facility to the Defunct Bank. The application letter,
the offer letter and the acceptance letter are exhibits B, B1

g

h

i

j
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a
and B2 respectively in this case. The statement of account of
the first appellant with the Defunct Bank was put in evidence by the witness as exhibit C. The instruments of guarb antee signed by the second – fifth appellants, tendered in
evidence by the witness, are exhibits D, D1–D3 respectively
in this case. The other exhibits put in evidence by the witness include exhibit E, Equipment Lease Agreement signed
c by the first appellant, exhibit F a certificate of occupancy in
respect of a property at Gusau deposited with the Defunct
Bank as security for the loan facility; exhibit G a deed of
Mortgage Debenture in respect of the facility.
d
Witness also testified that in accordance with the provisions of NERFUND Decree No. 2 of 1989 the Defunct Bank
disbursed to Shinwa Nigeria Ltd the sum of N5.36 million,
through a CBN cheque, the suppliers of the equipment, the
e subject matter of the Equipment Lease Agreement exhibit E.
Continuing her evidence, witness said that the relationship
between Shinwa Nigeria Ltd and the first appellant was that
the former supplied to the latter the equipment as indicated
in the pro-forma invoice to it. A copy of the CBN cheque to
f
Shinwa (Nigeria) Ltd was admitted in evidence as exhibit H,
a copy of the pro forma invoice in respect of the equipment
was admitted in evidence as exhibit J; a letter from Shinwa
(Nigeria) Ltd acknowledging the receipt of the N5.36 milg lion and its official receipt for the same were admitted in
evidence as exhibits “K” and “K1” respectively. All these
documents were put in evidence by the only witness for the
respondent in this case, Miss Falmata Kur Mohammed.
h According to this witness the pro forma invoice exhibit J for
which disbursement of N5.36 million was made to Shinwa
Ltd by the Defunct Bank contained the list and type of
equipment which ought to have been incorporated in the
Equipment Lease Agreement, exhibit E. Explaining why the
i
schedule to exhibit E contains no list or specifications of the
equipment, the subject matter of the equipment lease agreement, she said that the first appellant ignored a letter of
reminder sent by the Defunct Bank asking it to make availj able to it the models and specifications of the equipment to

[1998] 8 N.B.L.R. (PART III) (SPECIAL APPEAL TRIBUNAL, LAGOS)

556

Nigerian Banking Law Reports

Agbaje J
[1998] 8 N.B.L.R. (PART III)

a
enable the Defunct Bank to incorporate the same in the
Equipment Lease Agreement.
Witness also testified that before the institution of this suit
NERFUND had sent to the Defunct Bank four demand notes
at various stages demanding from the Defunct Bank primarily the NERFUND facility granted by the Defunct Bank to
the appellants. The demand notes are exhibits M, M1–M3 in
this case.
Continuing her evidence witness said that the respondent
to this appeal in its effort to recover the said facility granted
the first appellant by the Defunct Bank caused its solicitors
to demand in writing the repayment of the facility from the
first appellant. Copies of the demand letters are exhibits P,
P1–P4 in this case. She said that the first appellant wrote
two letters in reply to the letters of demand. The two letters
are exhibits “Q” and “Q1”, witness said that following the
demand letters and the reply to them, two meetings between
the first appellant’s Counsel, NDIC officials and NDIC’s
Counsel were held in respect of the outstanding facility. The
minutes of the two meetings are exhibits ‘R’ and ‘R1’ in this
case.
The appellants did not testify on their own behalves in the
witness box but called one witness, Ahmed Salik Mohammed, Assistant General Manager with the National Economic Reconstruction Fund, NERFUND for short, the officer
in charge of disbursement of and monitoring of NERFUND
facility. He gave evidence of his duties and responsibilities
in respect of NERFUND facility. For the purposes of this
appeal it is not necessary to go into details of that evidence.
According to this witness, in the opinion of NERFUND,
exhibit ‘B1’ was a violation of NERFUND Decree No. 2 of
1989 and its operating guidelines. Witness said that the basis
of his opinion was that whereas the Decree provided that
NERFUND’S funds, to be disbursed by the bank on behalf
of the project, should be given out as a loan, the offer letter,
exhibit ‘B1’, provided for an equipment lease facility which
therefore ran contrary to the letter and spirit of Decree No. 2
of 1989 and its operating guidelines.
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Earlier in his evidence witness had identified (1) “T2” as
the offer letter made to the Defunct Bank by NERFUND for
the first appellant and (2) exhibit “B1” as the offer letter to
the first appellant by the Defunct Bank in respect of the loan
sought and obtained by the Defunct Bank on behalf of the
first appellant. It was the evidence of this witness that exhibit “B1” was forwarded to NERFUND by the Defunct Bank
as part of the conditions for the disbursement of the fund.
According to this witness NERFUND’S concept of the
role of the Defunct Bank was that it was simply to act as a
Sponsor and a guarantor of the loan extended by NERFUND
to the appellant. It was also his evidence that the understanding was that the Defunct Bank was to act as the agent of
NERFUND in the transaction.
It was also the evidence of this witness that NERFUND
discovered that the Defunct Bank was in trouble in 1994.
Because of this NERFUND held a meeting on 5th October,
1994 with NDIC, the respondent to this appeal, to sort out
the issues surrounding the project brokered by the Defunct
Bank for NERFUND in such a way that the interest of
NERFUND in the project and the objectives of the Federal
Military Government in establishing the NERFUND scheme
would not be defeated. As a result of the impasse at this
meeting, witness continued, NERFUND sent pleas to the
Hon. Minister of Finance requesting him to compel NDIC,
the respondent to this appeal, to surrender NERFUND’S
project brokered by the Defunct Bank to NERFUND and
also for permission to warehouse the projects in contention,
pending the securing of an alternative healthy bank that
would take them. Witness said that NERFUND had the
permission of the Minister of Finance to warehouse the
projects. The approval is exhibit 3. He now said that NERFUND was looking for an alternative participating bank to
replace the Defunct Bank and to receive additional funding
of the project from NERFUND with a view to a possible
merger of the project with a sister project, another NERFUND outfit, belonging to the Panatrek Co Ltd based in
Zaria.
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He put the total amount claimed by NERFUND as per exhibit “M3” from the Defunct Bank as N5,037,221, whereas
the figure on exhibit C, the statement of the account of the
first appellant with the Defunct Bank at about the same time
as M3 was N16,001,716.28, representing the amount owed
by the former to the latter. According to witness, because of
the operating guidelines of NERFUND and the terms of the
offer letter, the difference between the figure referred to by
him in exhibit C should not be more than 4% of that in exhibit M3 and that was the amount which the Defunct Bank
was entitled to recover from the appellant. He urged the
Lower Tribunal to reject the claims of the respondent NDIC.
It was on the foregoing state of the pleadings and the evidence in this case that the Lower Tribunal, having listened to
the addresses of Counsel in the case, gave its judgment on
8th August, 1997. In that judgment, it made the following
findings:–
“(1) In exhibits ‘Q’ and ‘Q1’ I find as a fact that the first respondent through its managing director the third respondent
admitted the existence of the equipment which the applicant
leased to the first respondent and also offered to allow the
equipment to be returned to the applicant.
(2) From the above quoted portions in exhibits ‘Q’ and ‘Q1’, I
find as a fact that the equipment were indeed leased to the
first respondent although not incorporated into exhibit ‘E’. I
hold that the equipment existed and were in fact the items
listed in exhibit ‘J’ which were the items agreed by the parties to be set out in the Schedule to exhibit ‘E’ but was not
done. Exhibits ‘Q’ and ‘Q1’ were clear admissions of the
existence of the equipment. It therefore begs the question
when Mr Oloyede submitted that the applicant had no
equipment to lease because none was specified in exhibit
‘E’ and I therefore reject his submission on that point.
(3) It is agreed on both sides that the loan given to the first
respondent came from NERFUND and that the first respondent was an eligible enterprise. Section 2(1) of the National
Economic Reconstruction Fund provides inter alia:–
“Manufacturing and agrorelated projects, mining, quarrying, industrial support services, equipment leasing and
such other enterprises or projects ancillary thereto shall
be eligible for loans under this Decree if . . .”
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a
It is therefore clear that the Equipment Leasing was provided for under the NERFUND Decree.
b

“(4) Under cross-examination from Mr Mallong, the DW1 from
NERFUND, described participating banks as thus:–
“Under the operations of NERFUND, it is the participating banks that are primarily responsible for the recovery
of loans granted by NERFUND . . .”

c

I find as a fact having regard to the above piece of evidence
and the evidence of A.W.1 Miss Falmata Kur Mohammed
that the defunct bank was indeed a participating bank under
the NERFUND scheme. I am therefore not inclined to hold
d that the defunct bank was agent of NERFUND.

e

f

g

h

i

j

“(5) I do not agree with DW1 that the first respondent was
extended a facility by the defunct bank under different
terms and conditions provided for in NERFUND’S offer to
the defunct bank having regard to the provision of section
2(1) of NERFUND Decree quoted above, which made provision for equipment leasing.
(6) I have perused exhibit ‘z’ the request by NERFUND to the
Hon. Minister of Finance for approval to warehouse the
projects of the first respondent as well as the reply from the
Hon. Minister of Finance thereto, exhibit ‘3’ and hold that
NERFUND has nothing to warehouse in this case. I further
hold that NERFUND cannot even warehouse the equipment
listed in exhibit ‘J’ which should have been the items to be
listed in the schedule to the Equipment Lease Agreement,
had the first respondent not ignored exhibit ‘L’, the letter of
reminder from the applicant. On the whole, I believe the
testimony of the applicant as given by A.W. 1, Miss Falmata Kur Mohammed and I accept it. I disbelieve the evidence of DW1, the only witness called by the first–fifth
respondents and who testified on their behalf and reject it.”

In the end, the Lower Tribunal gave judgment for the respondent for all their claims against the appellants. It is
against this judgment that the appellants have now appealed
to this Appeal Tribunal. In their notice of appeal, they attacked the judgment of the Lower Tribunal on five grounds
of appeal – original and additional.
Briefs of Arguments have been filed on both sides. In
the appellants’ Brief of Arguments it is submitted that the
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following issues are for determination in the appeal on the
grounds of appeal filed by them. We need not refer to the
grounds of appeal again. The issues are as follows:–
“1.

2.
3.

4.

5.

b

Whether NDIC (as liquidator of Alpha Merchant Bank Plc)
has the locus standi to bring an action to recover the fund in
question.
Whether the Failed Banks and Financial Malpractices Tribunal had the jurisdiction to entertain the claims as conceived. c
Whether the Lower Tribunal was entitled to treat the content of correspondence and minutes of meeting between the
first respondent/appellant and NDIC as admission by the
first respondent.
Whether the sums awarded by the Lower Tribunal were d
properly calculated as the sum due from the first respondent
to NERFUND.
Whether the Tribunal was correct in granting all the
reliefs claimed by the NDIC cumulatively instead of in the
e
alternative.”

The issues submitted for determination in the respondent’s
Brief of Arguments are the same issues as above couched in
a different language. So, in this judgment, we shall stick to
the issues identified for determination in the appellants’
brief of arguments. We shall now proceed to take the issues
seriatim.
As to the first issue, whether NDIC as the liquidator of Alpha Merchant Bank Plc, the Defunct Bank, has the locus
standi to bring the present action against the appellants. It is
the submission of Counsel for the appellants that in the
transactions giving rise to the claims of the respondent
against the appellants, the Defunct Bank was only an agent
of NERFUND, a disclosed principal at that. So Counsel
submits, in respect of N10.6 million NERFUND loan disbursed through the Defunct Bank to the first appellant the
Defunct Bank could not sue in its own right to recover the
same, being only, as they have just said, an agent of NERFUND, a disclosed principal. As NDIC, the respondent to
this appeal, is the liquidator of the Defunct Bank it steps
only into the shoes of the Defunct Bank so far as its right to
recover the loan is concerned.
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Since, according to Counsel, the Defunct Bank cannot
as of right sue to recover the loan, it follows, again according to Counsel, that its liquidator cannot as of right sue to
recover the loan. Counsel relies on the provisions of the
National Economic Reconstruction Fund Act Cap 254 Laws
of the Federation of Nigeria, 1990, hereinafter referred to as
“the Act”, which established the National Economic Reconstruction Fund, hereinafter referred to as NERFUND for his
submission that in the disbursement of NERFUND, the
participating banks are only agents of NERFUND. The
Defunct Bank was evidently a participating bank. Counsel
placed reliance on sections 1, 2, 5, 7(4) and 12 of the Act.
Counsel relies on several authorities on agency. In particular
as to what constitutes the relationship of a principal and an
agent, he relies on the case of Niger Progress Ltd v. N.E.L.
(1989) 3 N.W.L.R. (Part 107) 68 at 192.
We have said earlier on in this judgment that the Lower
Tribunal found that the Defunct Bank was not an agent of
NERFUND relying on the provisions of the Act and the
evidence of the appellants and the respondent. It appears to
us that the point raised in the issue now under consideration
is whether the Lower Tribunal was right or not in this finding. It therefore behoves us to consider this point.
On the nature of the relation of agency Halsbury’s Laws of
England (4ed), page 4, paragraph 1 says:–
“1.

h

i

j

THE RELATION OF AGENCY
Nature of the relation of agency. The terms ‘agency’ and
‘agent’ have in popular use a number of different meanings,
but in law the word “agency” is used to connote the relation
which exists where one person has an authority or capacity
to create legal relations between a person occupying the position of principal and third parties.
The relation of agency arises whenever one person, called
‘the agent’, has authority to act on behalf of another, called
‘the principal’, and consents so to act. Whether that relation
exists in any situation depends not on the precise terminology employed by the parties to describe their relationship,
but on the true nature of the agreement or the exact circumstances of the relationship between the alleged principal,
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and agent. If an agreement in substance contemplates the alleged agent acting on his own behalf, and not on behalf a
principal then although he may be described in the agreement as an agent, the relation of agency would not have b
arisen. Conversely the relation of agency may arise despite
a provision in the agreement that it shall not . . . The essence of the agent’s position is that he is only an intermediary between two other parties.”

The Act in section 12 has defined participating banks thus: c
“it means the commercial and merchant banks involved in
granting loans to eligible enterprises and projects under this
Act.”
In section 5(1) of the Act it has provided for the functions d
and obligations of the participating banks thus:–
“5(1)

The participating banks shall:–
(a) provide the working capital required by eligible
enterprises and projects under this Act;
e
(b) evaluate eligible enterprises and projects and approve loans in accordance with the practice of the
particular banks and be responsible for the disbursement, monitoring and recovery of the loans;
(c) collect from its customers all loans repayments and f
agreed interest and pay to the Fund the amounts due
to it on or before the due date;
(d) be responsible for any commercial or market risk
involved in any loan granted pursuant to this Act.”
g

Sections 5(2)–(4) of the Act lay down directives (1) as to the
time for the disbursement of the NERFUND fund to approved enterprises (2) as to the deposit of loan agreements
showing disbursement and repayment schedules with the h
monitoring office and (3) as to the currency of repayment of
the loan, to each participating bank. In our view, they are of
no assistance in resolving the point at issue. Equally in our
view sections (1) and (2) of the Act which deal with the
establishment, aims and objectives of NERFUND and with i
eligibility for NERFUND facility will not help in the consideration of the point at issue.
We are also of the view that the definition of participating
banks in section 12 of the Act does not say in what capacity j
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participating banks will be involved in the NERFUND
scheme. So, in our view, it does not provide an answer to the
point at issue. Equally the provisions of section 5(1)(a)–(c),
b in our view, do not provide an answer to the point at issue
for they do not state the capacity in which the participating
banks will be performing the functions specified in this
section.
c
In our view, the answer to the point at issue will be found
in section 5(1)(d), which for ease of reference and emphasis
we repeat here:–
d

“5(1)

The participating banks shall:–
(d) be responsible for any commercial or market risks
involved in any loan granted pursuant to this Act.”

This provision shows that the risk in disbursing NERFUND’S fund, by the participating banks, to approved ene terprises or projects shall be borne by the participating
banks. In other words, the loss if any sustained in the disbursement of the fund to approved enterprises or projects by
the participating banks by performing that function will fall
f on the latter. This provision shows unmistakenly, in our
view, that the participating banks are not only intermediaries
between two other parties in the disbursement of fund. The
provision contemplates, again in our view, that the particig pating banks will be acting on their own behalves and not on
the behalf of a principal in the disbursement of NERFUND,
otherwise any loss in the venture will not be borne by them
but by a principal, NERFUND, if it is. The participating
banks undertake the enterprise so to say with chance of
h
profit or loss. The latter is not an attribute of any agent in a
commercial enterprise but that of a principal.
i

j

The conclusion we reach therefore on issue one, guided by
the authorities and the provision of section 5(1)(d) of the Act
is that the Defunct Bank was not an agent of NERFUND in
the disbursement of the fund and that it could sue in its own
right for the recovery of the loan granted by it to the first
appellant under NERFUND facility scheme. It follows that
the respondent, NDIC as liquidator of the Defunct Bank has
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the locus standi to bring this action. In our judgment, issue
one is resolved against the appellants. In our judgment, the
Lower Tribunal was right although for different reasons in
holding that the Defunct Bank was not an agent of NER- b
FUND.
It follows that the contract between the Defunct Bank and
the appellants in respect of NERFUND facility was and is in
c
essence between the two of them as parties thereto. The
committee established under the Act to administer NERFUND was and is not a party to this contract. The body
established under the Act for the day to day operations of
NERFUND known as the Monitoring office was and is not a d
party to this contract.
The transaction between the Defunct Bank and the appellants at the outset before the concluded contract in respect
thereof were approved by NERFUND, see exhibit T2 in this e
proceedings. From the conclusion we have reached on issue
one once there is a concluded contract between the Defunct
Bank and the appellants in respect of the NERFUND project, NERFUND, in our judgment, can no longer because of f
the doctrine of privity of contract intervene in the contract or
interfere with it. What remains thereafter, in our judgment,
is the question of the rights and obligations of the parties to
the concluded contract. We agree with the learned trial g
Judge, who having referred to exhibit 3 in this case, held that
NERFUND had nothing to warehouse in this case.
We now take Issue 2 as to whether the Failed Banks Tribunal had jurisdiction to try this case. The arguments of h
Counsel for the appellants were to the effect that the claims
the subject matters of this case were due to NERFUND
which is not a Failed Bank and as such the Lower Tribunal,
which because of section 3(1) of the Failed Banks (Recovery
i
of Debts) and Financial Malpractices in Banks Decree No.
18 of 1994 could only entertain application for the recovery
of debt owed to a Failed Bank had no jurisdiction to try the
case. The conclusion we reach on issue one in this appeal
leads to the further conclusion that the claims in this case are j
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for the Defunct Bank, a failed bank, for the recovery of the
debt owed to it. It follows, in our judgment, that the Lower
Tribunal had jurisdiction to entertain the claims. Issue two is
b resolved by us against the appellants.
We now take issue three which is concerned with the admissibility of exhibit “Q–Q1” and “R–R1” in evidence in
c this case. It is the submission of Counsel for the appellants
that although exhibits “Q–Q1” were not marked “without
prejudice” they were made by the first appellant in a bona
fide attempt to settle a dispute between the first appellant
and the respondent out of Court. So, Counsel submitted,
d relying on Fawehinmi v. N.B.A. (2) (1989) 2 N.W.L.R. (Part
105) page 588 at 622 they were wrongly admitted in evidence in this case.
In reply to these submissions, Counsel for the respondent
said that exhibit “Q and Q1” were replies to the demand
notes exhibit P served by solicitors to the respondent on the
first appellant in respect of the claims the subject matter of
this case. It was after exhibits P, Q and Q1 had been written,
f Counsel submitted that series of meetings were held between the respondent and the appellant with a view to settling the matters in question. Counsel then submitted that
exhibits Q and Q1 were not within the ambit of the decision
g in Fawehinmi v. N.B.A. as regards correspondence impliedly
written without prejudice, although not so marked.
e

We have no hesitation in holding that Counsel for the respondent is right and that exhibits Q and Q1 were properly
h admitted in evidence. At the time exhibits Q and Q1 were
written there was no question of any attempt to settle the
dispute between the appellants and the respondent out of
court. It was after they had been written that such an attempt
i came into being. The decision in Fawehinmi v. N.B.A.
(No. 2) is not in point here.

j

Nothing turns on exhibits R and R1 in this case which
were written following a series of meetings between the
appellants and their Counsel on one side and NDIC and its
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Counsel on the other side with a view to settling the dispute
between the two parties. In our view no useful purpose will
be served by pronouncing on the admissibility or otherwise
of the documents in this appeal, so we leave the matter at b
that.
We come to Issue 4, which, according to the appellants’
brief of arguments, has to do with deliberate errors of calcuc
lation in the claims of the respondent against the appellants.
According to the appellants’ Brief of Arguments it is submitted that having regard to the NERFUND Decree, and the
evidence in this case, more especially exhibit T2, letter from
NERFUND approving the NERFUND facility granted by d
the Defunct Bank to the first appellant, the Defunct Bank
was only entitled to charge a minimum interest of 4% interest p.a. on sums disbursed by it over and above what is due
to NERFUND as repayment from the Eligible-Enterprises. e
There is no dispute in this appeal on the latter point.
It is further submitted in the appellants’ Brief of Arguments that the Defunct Bank instead of passing on the NERFUND fund approved by exhibit T2 on the terms and
conditions contained in that approval letter to the first appellant, it gave the impression through its offer letter to the first
appellant, exhibit B1 in this appeal, that the funds from
NERFUND were for the use by the Defunct Bank to buy
equipments in its own name and then to lease the same to
the first appellant at rates of interest which were more than
4% higher than what was due back from the Defunct Bank
to NERFUND on the facility. It is therefore submitted in the
appellants’ Brief of Arguments that Equipment Lease
Agreement was an illegal contract and that the rate of interest charged by the Defunct Bank in the contract was invalid
in that the Defunct Bank, being a participating bank, was a
conduct for the flow of the fund from NERFUND to the first
appellant and was not entitled to use the fund to purchase
assets for itself or mix the funds with its depositors’ funds.

f

g

h

i

It was submitted in the appellants’ Brief of Arguments further that the learned trial Judge was wrong in holding that j
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the Equipment Lease Agreement was valid for the reason he
gave that under the Decree, Equipment leasing is an Eligible
Enterprise. According to the appellant’s brief of arguments,
b the “Eligible Enterprise” envisaged by the Act is that of the
first appellant on whose behalf the Defunct Bank, the participating bank, acted in obtaining the facility and not the
one such as the one in question under which the Defunct
c Bank misappropriated the facility for its own use.
The evidence from the only witness for the appellants,
DW1, the Assistant General Manager in charge of disbursement and monitoring NERFUND was referred to in regard
d to the above submission. The evidence is as follows repeated
for ease of reference:–

e

f

“NERFUND’S opinion on exhibit B1 was and still is it is a violation of the offer made to Alpha Merchant Bank Plc by NERFUND
Decree No. 2 of 1989. It was in the violation of the operating
guidelines of NERFUND. The basis of my opinion was whereas
the Decree provided for NERFUND’S fund to be disbursed to the
bank on behalf of the project should be given out as a loan through
the project, this offer letter in exhibit B1 provides for an Equipment Lease facility which therefore ran contrary to the letter and
spirit of the Decree No. 2 of 1989 and operating guidelines.”

It was also stated in the appellants’ Brief of Arguments that
the amounts being claimed by the respondent from the first
g appellant were shown by DW1 in his evidence to be at every
point in time more than 4% in excess of what NERFUND
was claiming back from the Defunct Bank as instalmental
payments towards the repayment of the fund.
h

i

j

Let us now consider these submissions. As we said earlier
on in this judgment the Lower Tribunal held that the Equipment Leasing was provided for under the Act. Because of
this finding the Lower Tribunal disagreed with DW1 that the
Defunct Bank granted the first appellant the NERFUND
facility in question under terms and conditions different
from those contained in the NERFUND’s offer to the Defunct Bank when the latter entered into an Equipment Lease
Agreement with the first appellant as regards the NERFUND facility.

[1998] 8 N.B.L.R. (PART III) (SPECIAL APPEAL TRIBUNAL, LAGOS)

568

Nigerian Banking Law Reports

Agbaje J
[1998] 8 N.B.L.R. (PART III)

a
It is conceded by the appellants in their Brief of Arguments
that the Act provides that Equipment Leasing shall be eligible for loans under the Act. Their contention is that the “Eligible Enterprise” envisaged is that of the appellant on whose b
behalf the Defunct Bank acted in obtaining the facility.
What the appellants are saying in their Brief of Arguments is
that the Defunct Bank misappropriated the NERFUND facility by using it to purchase equipment in its own name which c
it later made the subject matter of the Equipment lease
Agreement between it and the first appellant.
To view the equipment lease agreement in its proper perspective, it is necessary to bear in mind all the circumstances
surrounding it. They are as follows:– The first appellant
applied in writing to the Defunct Bank seeking a loan facility under the NERFUND fund for a flour milling project. It
was based on this letter that the Defunct Bank wrote exhibit
B1 to first appellant offering it a facility under NERFUND
scheme for N10.67 million. The first appellant accepted the
terms and conditions in exhibit B1 as per exhibitB2. The
suppliers of the equipment, the subject matter of the Equipment Lease Agreement are Shinwa (Nigeria) Ltd. Apparently the first appellant negotiated with the latter to purchase
from it the equipment to which the Equipment Lease
Agreement relates. Following the negotiation, Shinwa (Nigeria) Ltd forwarded a pro-forma invoice to the first appellant, Premier Foods Ltd in respect of the equipment. The
equipment is for the flour milling project of the first appellant for which it sought the NERFUND facility. The proforma invoice is exhibit J in this case. The Defunct Bank
disbursed the NERFUND fund approved for the flour mill
project of the first appellant by paying the suppliers of the
equipment in question the value quoted for them as per the
pro-forma invoice, exhibit J. The suppliers in turn delivered
the equipment to the first appellant for its project.

d

e

f

g

h

i

It will be seen from the above that the NERFUND fund
was disbursed by the Defunct Bank for the project of the
first appellant for which it was approved by NERFUND.
j
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It is equally clear from the foregoing that the Equipment
Lease Agreement is in respect of the eligible enterprises of
the first appellant on whose behalf the Defunct Bank sought
the NERFUND fund. It is also clear that the Defunct Bank
did not misappropriate the NERFUND fund approved for
the first appellant to buy the equipment in its own name
which it later leased to it.
On the interest rate provided for in exhibit B1 it is stated
thus thereon. “Interest shall be payable on amounts disbursed and outstanding as follows:– 4% p.a. above NERFUND’S rate currently 18.5% p.a. on the naira loan i.e.
gross rate of 22.5%”. It is clear that the interest charged in
the agreement was in conformity with the provisions of the
Act, see section 7(4) thereof.
Appendix “3” to exhibit B1 contains the Schedule of the
repayments expected to be made by the first appellant to the
Defunct Bank in respect of the N10.6 million NERFUND
fund to it pursuant to exhibit T2. There is evidence in this
case from PW1, which the Lower Tribunal accepted that it is
not true that the demand notices from NERFUND to Alpha
Merchant Bank (the Defunct Bank) were made pursuant to
T2 a letter from NERFUND to the Defunct Bank but in
respect of B1 which is the letter of offer of Equipment Lease
facility from the Defunct Bank to the first appellant.
The learned trial Judge disbelieved the evidence of DW1.
The appellants have not shown us outside of the evidence of
the DW1 that the Defunct Bank was charging any interest
rate above the approved one. Nor have they shown us that
the learned trial Judge was wrong in disbelieving the evidence of the witness.
The conclusion we reach on Issue 4 is that for the reasons
given above we endorse the finding of the Lower Tribunal
that the Equipment Lease Agreement, exhibit E, is valid and
was not entered into in violation of any of the provisions of
the Act.
No errors deliberate or otherwise have been demonstrated
to us in the calculation of the claim of the respondent against
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the first appellant. We accordingly resolve Issue 4 against
the appellants.
We now take Issue 5, the last issue, which raises the ques- b
tion as to whether the claims of the respondent against the
appellants overlap. The claims are evidently cumulative.
There is nothing wrong in granting any cumulative claims
provided no claim overlaps with another claim. In other
c
words, cumulative claims can be granted provided there is
no question of double or more compensation in granting any
two or more claims together.
It appears from the arguments in the appellants’ Brief of d
Arguments on Issue 5 that what the appellants are saying is
that the claims in this case must necessarily overlap and so
they cannot all be granted together without violating the rule
against double or more compensation. Let us examine this.
This issue raises the question whether the respondent has e
proved its entitlement to all the claims in this case together.
It must be borne in mind that the relationship between a
banker and a customer is a matter of contract. It was so
f
decided in Tai Hung Cotton Ltd v. Lee Chong Bank (1985) 2
All E.R. 947 at 956. The implication of this in the instant
case, in our judgment, is that all the claims of the respondent
against the appellants must be referable to the terms of the
contract between them before they can be maintainable. g
Paget’s Law of Banking (10ed), Mark Hapgoods in the chapter on Relationship of banker and customer at page 10
makes it abundantly clear that the relationship of banker to
customer is one of contract.
h
The contract in the instant case was made when exhibit B1
the offer of the N10.6 million NERFUND facility by the
defunct bank to the appellant was accepted by the latter by
exhibit B2 with all the terms and conditions contained in i
exhibit B1.
The Equipment Lease Agreement exhibit E is a product of
the contract. Appendix 3 to exhibit B1 contains the schedule
of the repayments expected from the first appellant under the j
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NERFUND facility granted it in exhibit B1. The case of the
respondent is that the first appellant was in default of the
repayment and so was indebted to the Defunct Bank as at
b 31st January, 1996 in the sum of N22,854,682.82 being the
outstanding indebtedness and the interest thereon then. This
claim is evidently referable to the terms of the contract between the Defunct Bank and the first appellant and so, in our
c judgment, it is maintainable.
The next question is whether the claim is proved. The contention in the arguments of Counsel for the appellants in
open court that the schedule to the Equipment Lease Agreed ment does not contain the list, type and technical specifications of the equipment the subject matter of the agreement as
provided for in the body of the agreement is that there is no
consideration for the rentals required to be paid under the
e agreement and therefore that none of them are recoverable
from the first appellant.
In reply to this contention Counsel for the respondent referred to (1) exhibit J the pro-forma invoice of the equipf ment from the suppliers Shinwa (Nigeria) Ltd to the first
appellant, (2) exhibit H a photocopy of the cheque made out
to Shinwa (Nigeria) Ltd by NERFUND in payment for the
equipment (3) exhibit K and K1 a letter from Shinwa (Nigeg ria) Ltd with an official receipt attached to it acknowledging
the sum disbursed to it and (4) exhibits Q and Q1 letters
from the first appellant to the respondent admitting the receipt of the equipment. He then submitted that these docuh ments read along with exhibit E show that the Defunct Bank
gave the consideration contemplated and referred to in the
Agreement exhibit E.
i

Section 132(1) of the Evidence Act Cap 112 Laws of the
Federation of Nigeria, 1990 provides thus:–

j

“132(1) When any judgment of any court or any other judicial or
official proceedings, or any contract, or any grant or
other disposition of property has been reduced to the
form of a document or series of documents, no evidence
may be given of such judgment or proceedings, or of the
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terms of such contract, grant or disposition of property
except the document itself, or secondary evidence of its
contents in cases which secondary evidence is admissible under the provisions hereinbefore contained; nor b
may the contents of any such document be contradicted,
altered, added to or varied by oral evidence: provided
that any of the following matters may be proved:–
(a) fraud, intimidation, illegality, want of due execution; the fact that it is wrongly dated; existence, or c
want or failure of consideration . . .”

Because of proviso (a) to section 132 of the Evidence Act
we are satisfied that exhibits J, H, K, K1, Q and Q1 are
admissible in this case in proof of the fact that the equipment d
the subject matter of exhibit E were in fact supplied to the
first appellant. We therefore reject Counsel’s submissions
that no consideration was given by the Defunct Bank for the
rentals provided for in exhibit E to be paid by the first appel- e
lant to it. Exhibits J, H, K, K1, Q and Q1 clearly show that
the equipment for which the rentals were provided for were
delivered to the first appellant.
The evidence in this case is that none of the rentals pro- f
vided for in exhibit E was paid. Exhibit C the statement of
account is the calculation of the outstanding indebtedness
and the interest thereon. We have said earlier in this judgment that exhibit B1 provides for the correct rate of interest. g
PW1 an accountant who testified for the respondent in the
Lower Tribunal said in cross-examination that the interest
rate charged by the Defunct Bank was not stated in exhibit C
but she added that the interest rate that was to be charged by
the Defunct Bank was indicated in the offer letter exhibit B1 h
and that was the interest that was actually charged.
Exhibit C the statement of account is admissible in proof
of the first appellants’ indebtedness to the Defunct Bank but
i
it is not by itself alone sufficient to charge the first appellant
with liability for the indebtedness. (See section 38 of the
Evidence Act). However when exhibit C is taken along with
the other evidence in this case, which we have just referred
to, it appears clear to us that the respondent has proved j
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a
claim one of its claims and that it was entitled to judgment
for the amount claimed therein against the first appellant.
Claims (2) and (3) of the respondent in this case, which we
have reproduced earlier on in this judgment, are designed to
enforce the collaterals in respect of the NERFUND facility
extended to the first appellant to which exhibit B1, the offer
c from the Defunct Bank, exhibit B2, the acceptance of the
offer by the first appellant, and exhibit E, the equipment
lease agreement relate. They do not overlap with the claim
for the actual indebtedness claimed from the first appellant.
They can, both of them, in our judgment, be claimed and
d granted, if proved, in addition to the claim for the actual
indebtedness.
b

Collaterals are provided for in exhibit B1 thus:–
e

f

g

“Collateral (1) Their lessor shall retain legal ownership of the
plant and machinery supported by a comprehensive policy taken out by the lessee with the lessor Alpha Merchant Bank noted as FIRST LOSS
PAYEE.
(2) In addition the bank shall take first mortgage
debenture on all the company’s asset excluding
those under lease both present and future (to be
specified) Guarantee: personal and unconditional
guarantee of Chairman of the Company Alhaji
Aliyu Ashiru for the total loan amount.”

The instruments of guarantee entered into by the second –
fifth appellants in respect of the NERFUND facility extended to the first appellant by the Defunct Bank with the
h latter are exhibits D, D1–D3 in this case. So claims 2 and 3
both of them are referable to the contract between the appellants and the Defunct Bank.
i

j

Condition 3 under other conditions in exhibit B1 provides
for the following right for the Defunct Bank as regards the
equipment the subject matter of exhibit E:–
“(8) The bank as a lessor shall reserve the right to re-possess the
leased equipment following a default in rental payments following after fifteen (15) days from their due dates.”
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It has been proved in this case that there are defaults in
rental payments reserved in the equipment lease agreement.
So the Defunct Bank was and the respondent to this appeal
as liquidator of the Defunct Bank is entitled to an order of
Court to repossess the lease equipment. So, in our judgment,
the respondent is entitled to judgment on the claim seeking
an order to repossess the lease equipment. For the same
reason, the Defunct Bank was and the respondent to this
appeal as liquidator of the Defunct Bank is entitled to enforce the guarantees executed by the second – fifth appellants in favour of the Defunct Bank. It is to be considered
that in granting claim 3 seeking to enforce the guarantee, the
Lower Tribunal ordered that each of the second, third, fourth
and fifth appellants shall be liable to the extent of the guarantee executed by them as evidenced by the instruments of
guarantee in this case. Exhibits D, D1–D3. So it should be.
Issue 5 is resolved by us against the appellants. In the result the appellants’ appeals fail. Their appeals are dismissed
by us. The respondent is entitled to the costs of this appeal
which we are now going to assess.

b

c

d

e
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b

African Continental Bank Limited v. S.O. Adebesin
and Co Limited and Another
COURT OF APPEAL, LAGOS DIVISION
PATS-ACHOLONU, MUSDAPHER, OPENE JJCA

c

d

Date of Judgment: 3 DECEMBER 1998

Suit No.: CA/L/61/94

Banking – Accounts – Combination of – Clause in agreement authorising – Whether inequitable – When Bank can
combine Accounts
Damages – Assessment of – Principles governing
Facts

e The respondents’ case before the Lower Court was that
the appellant’s bank unlawfully and without justification
retained documents of title to land and other securities
belonging to the respondents after they were not legally
f entitled to retain them. It was their case that the documents
of title in relation to the mortgaged property ought to have
been returned immediately. The respondents had kept to
their bargain under the guarantee. The other securities
g were given to the appellant merely for safe keeping and
should have been returned to them when they demanded
for them. The appellant on the other hand averred that
the respondents were owing them and they were entitled
to retain the title documents pertaining to the subject
h facility including other documents deposited with them as
securities. They also relied on the provisions of Clause 10 of
exhibit X and maintained that all moneys owing by the
respondents in all accounts were secured by the Mortgage
i Deed. In other words, exhibit X secured all the debts in
other accounts and the Bank had the right to rely and
hold all the deposited securities as guarantee for the payment of the debts in other accounts maintained by the rej spondents.
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Clause 10 of the Deed which features prominently reads as
follows:–
“Where the Borrower maintains more than one account with the
b
Bank whether in the same Branch of the Bank or not the Bank
shall in its absolute discretion and without any previous consent of
the Borrower (not) debit in one account or accounts against credit
in other account or accounts whether such accounts or account are
kept in the same Branch of the Bank or not. All accounts main- c
tained by the Borrower in any one or more of the Banks Branches
shall be regarded as one and the same account. ‘Account’ in this
clause includes Deposit Account, Fixed Deposit Account, current
account, Savings Account and Receipts held on trust for the Borrower.”
d

Held –
1. When parties agree to a term, in particular a Bank and a
Customer, that all the accounts of a customer in a Bank
shall be treated as one account for the purpose of ex- e
pected amortisation facility, such a term of clause cannot
be construed to be inequitable and that it hamstrings redemption.
f
2. In the absence of an agreement, express or implied a
Bank may not combine accounts of a Customer. By the
provisions of Clause 10 of the Deed, the Bank was right
in treating the whole accounts in the name of the Customer as one account. As long as there was a debt owed g
by the Customer, the Bank has the right to switch accounts.
3. In considering the question of the amount of damages, it
must be borne in mind that the measure of damages is h
the loss which the plaintiffs have actually sustained as
the natural and direct consequence of the defendant’s
acts.
i
4. Where two parties have made a contract which one of
them has broken, the damages which the other party
ought to receive in respect of such breach of contract
should be such as may fairly and reasonably be considered either arising naturally, i.e. according to the usual j
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a

b

c

d

e

f

course of things, from such breach of contract itself, or
such as may reasonably be supposed to have been in the
contemplation of both parties, at the time they made the
contract, as the probable result of the breach of it. Now
if the special circumstances under which the contract
was actually made were communicated by the plaintiffs
to the defendants and thus known to both parties, the
damages resulting from the breach of such a contract,
which they would reasonably contemplate, would be the
amount of injury which would ordinarily follow from a
breach of contract under these special circumstances so
known and communicated. But on the other hand, if
these special circumstance were wholly unknown to the
party breaking the contract, he, at the most, could only
be supposed to have had in his contemplation the
amount of injury which would arise generally, and in
great multitude of cases not affected by any special circumstances from such a breach of contract. For, had the
special circumstances been known, the parties might
have specially provided for the breach of contract by
special terms as to the damages, in that case, in this advantage it would be very unjust to deprive them.
Appeal allowed.

g Cases referred to in the judgment
Nigerian
Allied Bank v. Akubueze (1996) 3 N.W.L.R. (Part 439) 374
h

i

British and French Bank Ltd v. Opaleye (1962) 1 S.C.N.L.R.
60
Khawam v. Cheslaram (1960) S.C.N.L.R. 88; (1960) 5
F.S.C. 29
Foreign
Hadley v. Baxendale (1854) 9 Ex.341

j

Leeds Co Ltd v. Delghton Patent Flere Com. 25 R.P.C. 209
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Love v. Port of London Authority (1969) 2 Lloyds Rep. 541
Overseas Tankship (UK) Ltd v. Morts Dock and Eng. Co Ltd
(1961) A.C. 388
b
Victoria Laundry v. Newman Ind. Ltd (1949) 2 K.B. 528
Counsel
For the appellant: Chief Williams, S.A.N. (with him A.O.
c
Williams and O.O. Oluere)
For the respondents: J.A. Badejo
Judgment
PATS-ACHOLONU JCA: (Delivering the lead judgment) The
plaintiffs/respondents claimed from the defendant/appellant
as follows in their pleadings:–
(a) A declaration that the defendant’s refusal to release
the charge on plaintiffs’ property at Plot 4, Block
LXVI, Ilupeju Scheme Layout, Ikeja which was
mortgaged to the defendant under a deed of mortgage dated 29th December, 1971 and registered as
No. 50 at page 50 in Volume 1381 of the Lands Registry in Lagos and to release the title deed thereof from
December, 1973 to 6th August, 1981 is wrongful.
(b) A declaration that the defendant’s refusal to release
to the plaintiff title deeds covering properties at 38,
Ikorodu Road Igbobi, 18 Alli Balogun Avenue, Industrial Estate, Ikeja, 35 Breadfruit Street, Lagos and
life insurance policies nos. 62366 and 683174 from
1973 to 6th August, 1981 is wrongful.
(c) N25,000,000 (Twenty-five million Naira) and 10%
interest on the value of the promissory note dated 6th
June, 1983 from the date of maturity till the date the
amount is paid off, being special and general damages for the defendant’s wrongful refusal to release
the plaintiffs’ title deeds and documents from 1973
to 6th August, 1981 and for the defendant’s negligence in the operation of the first plaintiff’s accounts
nos. 10110 and 11184.

d

e

f

g

h

i

j
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a

b

c

d

e

f

g

h

i

j

The sum of N25 million claimed is cumulative total of the
special and general damages said to have suffered as a result
of the negligent act of the defendant.
The first plaintiff/respondent story was that it operated 3
accounts in the appellant bank and sometime in December,
1971 was issued a guarantee by the defendant at the request
of the first plaintiff to Messrs Koka Tovarwazravil Pharmaceutical and Chemical Works, Titova, Yugoslavia. The
guarantee was secured by a legal mortgage of the second
plaintiff’s property known as Plot 4, Block LXVI, Ilupeju
Scheme Layout Lagos. In addition to the legal mortgage the
second respondent also deposited with defendant/appellant
his Niger Insurance Company life insurance policies both
were valued at N2,000 each at that time. The first respondent lodged with the defendant for safe keeping certain other
documents. These are documents relating to property at No.
38 Ikorodu Road, Igbobi, No. 10 Alli-Balogun Industrial
Estate, Ikeja, and No. 35 Breadfruit, Lagos. On the 5th May,
1973, the second plaintiff was given 14 days to liquidate the
outstanding sum of N55,983.21. It is his story that by June,
1973 all outstanding money had been made to Messrs Koko
Pharmaceutical and Chemical Works Titova of Yugoslavia
thus relieving the defendant/appellant of further obligation
under the contract. Notwithstanding persistent demands for
the return of all the documents lodged with the appellant, it
refused to release any of them. The defendant/appellant even
refused to make available to the first respondent of the nature of account he has with the bank and went on to credit
one of his five accounts with the ones he was owing. To
alleviate his problems he went to Barclay’s Bank who promised to take over his matter and grant him facilities on the
condition that he collected the documents hitherto lodged
with appellant with which he would use to secure new facilities. As a result of the refusal to release the documents the
plaintiffs/respondents could not obtain any facility to continue the businesses he had secured and by the refusal incurred financial losses of immense magnitude. The documents were only released after he had paid again for a debt
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a
he was not owing and when the court ordered the appellant
to release the documents. The appellant disputed the claim
and argued it rightly held onto the title because the title
deeds, i.e. all of them, were security for the debt owed. It b
further stated that all the title deeds said to have been deposited for safe keeping were indeed further collaterals to secure the facility provided by the bank. In this judgment the
court below held this after listening to argument of Counsel c
said:–
“No evidence was produced to show that the plaintiff did receive a
notice informing him about his overdraft and the intention of the
bank to sell his securities exhibits TT–TT1 and exhibits N, N2 and d
N3 in order to recover the debt. What readily comes to mind in
this instance is that the defendant bank at the material time did not
know or keep a proper account in order to decide which property
is tied to a particular transaction and the account.
I therefore found as of fact the defendant has wrongfully retained e
the properties and the insurance polices exhibits TT–TT1 and exhibits N2 and N3. I agree with the learned Counsel for the plaintiffs that the defendant bank was negligent. The duty of care
hereon this case is quite different from the duty of care envisaged
in criminal negligence. It is a breach of implied agreement. How- f
ever, I agree with the submission as per the judgment of Bairamain, J in B. and F. Bank v. Opaleye (1962) 1 S.C.N.L.R. 60;
(1962) 1 A.N.L.R. page 26 where it was held that where by
agreement express or implied, a customer’s accounts with a banker
are to be kept distinct and separate, the banker has no right to g
combine them or to transfer assets or liabilities from one account
to another without reasonable notice of the intention to do so without the assent of the customer.
This is exactly what the defendant bank has done as shown di- h
rectly or indirectly in exhibits CC and PP by justifying their action
in accordance to clause 10 of exhibit X the deed of mortgage.”

The Court awarded a sum in excess of N2 million to the
respondents.
i
Dissatisfied with the judgment of the court below, the defendant now appellant filed four grounds of appeal from
which it distilled three questions for determination. The
j
respondents equally cross appealed.
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The questions for determination framed by the appellant
are as follows:–
b

c

(i)

Whether the debts secured by legal mortgage exhibit X are
limited to debts arising from the instrument of guarantee
exhibit CC or whether they include other debts owed by the
plaintiffs to the defendant.
(ii) Whether the plaintiffs established by credible evidence that
they deposited any title deeds with the defendant bank for
safe keeping.
(iii) Whether the award of damages in favour of the plaintiffs
was justified.

The respondents formulated 4 issues. In award of damages
d the court below recorded as follows:–
“Thus on the special damages I proceed to award the following:–
1.

e

Judgment and cost obtained against
the first plaintiff by May and Baker
(Nigeria) Ltd in Suit No. LD/1317/78
– N504,694.79

2.

First plaintiff’s indebtedness to Associated Pharmaceutical Products Ltd
– N22,456.67

f
3.

Claim against the plaintiff by his
American partners as contained in the
promissory note dated 6th November,
1983 and tendered as an exhibit

g

– N3,750,000.00
4.

h

i

j

Interest on the value of the said promissory note from the date of maturity
till the amount is paid is assessed at
121/2% of N3,750,000.00
– N375,000.00”

The whole case of the respondents is built around the refusal
of the appellant bank to release his documents and for which
he incurred considerable losses and for which some claims
are being made against them. In his evidence-in-chief the
first respondent listed the name of the companies for which
he became indebted to as a result of failure to release the
documents which he asserted were necessary to get facilities
from Union Bank to help him hither in his business dealings.
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Chief Williams contended that (a) there was no proof that
the second respondent or indeed both respondents were not
indebted to the appellant and (b) the damages claimed could
not have by any reasonable imagination be successfully b
claimed, as they were remote. Chief Williams appeared
miffed by the constricted interpretation given to clause 10 of
the mortgage agreement which was the pivot of the case of
the parties. The clause 10 of the deed of legal mortgage c
reads as follows:–
“Where the borrower maintains more than one account with the
bank, whether in the same branch of the bank or not, the bank shall
in its absolute discretion and without any previous consent of d
the borrower (not) debit in one account or accounts against
credit in other accounts or accounts whether such accounts or account are kept in the same branch of the bank or not. All accounts
maintained by the borrower in any one or more of the banks
branches shall be regarded as one and the same account. ‘Account’ e
in this clause includes deposit account, fixed deposit account, current account, savings account and receipts held on trust for the
borrower.”

It seems to me that “not” appearing after the words “borrower” and before the word “debt” in lines should be omitted in interpreting their purport of the clause, otherwise it
would render the whole clause meaningless and would do
violence to the proper intention of the parties. It is, with
greatest respect of the view expressed by the learned trial
Judge, not an overstatement to say that the clause would so
tie the hand of the second appellant as to make difficult a
foreclosure on the security or redeem the security. It has as
Chief Williams rightly pointed out nothing whatsoever to do
with the doctrine of equity of redemption. When parties
agree to a term, in particular a bank and a customer, that all
the accounts of the customer in a bank, shall be treated as
one account for the purpose of expected amortisation facility, such a term or clause cannot be construed to be inequitable and that it hamstrings redemption. In my view the
clause was in order and the bank was right in treating the
whole accounts in the name of the second defendant as one
account.

f

g

h

i

j
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a
In his judgment the learned trial Judge stated thus upon the
further amended statement of claim filed it is clear that this
action is based or founded on tort of negligence which is not
b actionable per se. It is also based on detinue. Damages were
awarded to the respondents but from the evidence adduced,
it is clear as crystal that the main debtor is the second respondent. The learned Counsel for the appellant submitted
c verily that the awards are untenable in law in so far as the
learned Judge purported to make them in favour of both
parties and impugned the raison d’etre of the award, stressing that nowhere on the pleading was it alleged, by the first
d plaintiff that the act or omission of the defendant or its servants or agents caused the indebtedness of the defendant to
the first plaintif in any of the three items mentioned. In his
testimony in court the first plaintiff testified that the omission to release the documents or failure to hand them back
e
when no more money was owed to the defendant/respondent
was responsible for economic loss he incurred. Let me take a
look at the respondent pleadings:–
f

g

h

i

j

Para. 15

Para. 16

Para. 27

The plaintiffs suffered great financial strains and
setbacks in their business between 1973 and August,
1981 (when the title deeds and documents were released) it became impossible for the first plaintiff to
raise funds for the running of their business.
Several requests by the plaintiffs for a statement of
accounts of the first plaintiff with the defendant were
unacknowledged by the defendant. The plaintiffs will
rely on letters to the defendant dated 8th February,
1974, 21st February, 1974, 17th April, 1974, 10th
June, 1975, 4th September, 1975 and 9th June, 1977.
As a result of the defendant’s refusal to release the
plaintiffs documents and title deeds, it became impossible for the plaintiffs to secure loans in any bank
in Nigeria for its numerous businesses between 1973
and 6th August, 1981 and the Union Bank of Nigeria
Limited’s refused to grant the plaintiffs facilities to
execute a 600– room motel project at Abeokuta in
Ogun State. The plaintiffs will rely at the trial on the
letters dated 10th October, 1977, 10th February,
1980 and 9th December, 1980 written by the Union
Bank to the plaintiffs.
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a
Para. 28

By reason of the fact stated in paragraph 27 above,
the plaintiffs were deprived of the opportunity of
owning an hotel and all the elaborate preparations
and contracts entered into with overseas suppliers b
and technical partners were frustrated.

Although the second respondent said that by 1973 he had
liquidated, all debts but he did acknowledge that in 1975 he
was owing some money in respect of another account. What
he objected to most seriously was the switching of accounts
by the bank which he found offensive and contrary to banking practice. The learned Counsel for the respondents had
referred to Buckingham and Co v. London and Midland
Bank Ltd (1895) 12 T.L.R. 70.
In that case, the customer had 2 accounts, one a loan account the other current account. The bank thought that the
security was inadequate and transferred the loan account to
the current account with the result that the cheques given in
the current account was not honoured. It was held that the
transfer was wrongful and damages were awarded to the
plaintiffs. That case differs markedly from this one. Clause
10 specifically authorised the parties to treat all accounts in
the defendant bank as if they are all one account. The cases
referred by the respondent’s Counsel do not apply in the
least. As long as there was a debt owed by the respondent,
by the spirit of clause 10 bank due was right to treat the
accounts as one. The appellant has been conferred with right
to switch accounts.
Chief Williams had argued that the claim made was too
remote to be recoverable. In his evidence the second plaintiff/
respondent states:–

c

d

e

f

g

h

“One of the companies we are owing, May and Baker, had got
judgment against us for the sum of N504,000. Pfizer Nigeria Ltd.,
Associated Industrial got another judgment against us for
N23,000. Caffery Sundars and Con. withdrew their facilities because of lack of funds. The whole of our operation is grounded. i
Through the action of the defendant company our business was
frustrated partly by the repayment to the defendant bank what we
did not owe. My complaint against the defendant company (1)
Failure to prepare a bank statement (sic) on my accounts. (2) Rej
fusal to release my documents to me.”
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a
The respondents were asked to repay a sum of N3,750,000
as a sum the American company claimed for default in not
performing their own side of obligation in the contract to
b put up a motel structure. Are these damages awarded directly traceable to the failure of the bank to return the document? In other words, could they have been reasonably
foreseen as likely or probable loss expected by a reasonable
c man as would flow from the act of the bank. This is a contract matter.
In this issue of detention of documents because of alleged
indebtedness of the first plaintiff/respondent from the pleadd ing of the appellant account 10110 was overdrawn while the
others are intact. From the tenor of clause 10, it is my view
that as long as any money is owed in any account it was as if
the first plaintiff/respondent was owing in all the accounts to
e be looked at as one account, so much for that.
Are the damages recoverable? Let us make comparative
analysis of case laws. Before delving into that I must state
the bedrock of the appellant’s case is that the damages
f are too remote to be awarded. I am aware that in Khawam
v Chellaram (1960) S.C.N.L.R. 88; (1960) 5 F.S.C. 29 of
34 Ademola, CJ. said “. . . What has to be ascertained is
the pecuniary loss the plaintiff has sustained by the
g wrongful acts done to him by the defendants.” Equally in
Leeds Company Ltd v. Deighton Patent Flare Company
25 R.P.C. 209 at 250, the court held that
h

i

j

“In considering the question of the amount of damages it must be
borne in mind that the measure of damages is the loss which the
plaintiffs have actually sustained as the natural and direct consequence of the defendant’s acts. Consequently the damages will be
the estimated loss of profit incurred by the plaintiff”.

Would it have been contemplated by the appellant that its
refusal or negligent act to release the documents on a belief
that it was owed, money would result in a probable loss in a
dealing with a third party of which he was not aware? Do
the damages flow directly from the act? What is the test of
foreseeability in the sort of case? In Hadley v. Baxendale
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(1854) 9 Ex. 341 Alderson, B. put the matter succinctly
thus:–
“We think the proper role in such a case as the present is this:
Where two parties have made a contract which one of them has
broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and
reasonably be considered either arising naturally, i.e. according to
the usual course of things, from such breach of contract itself, or
such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the
probable result of the breach of it. Now, if the special circumstances under which the contract was actually made were communication by the plaintiffs to the defendants and thus known to both
parties, the damages resulting from the breach of such a contract,
which they would reasonably contemplate, would be the amount
of injury which would ordinarily follow from a breach of contract
under these special circumstances so known and communicated.
But on the other hand, if these special circumstances were unknown to “party breaking the contract, he, at the most, could be
supposed to have had in his contemplation the amount of injury
which would arise generally and in great multitude of cases affected by any special circumstances from such a breach of contract. For, had the special circumstances been known, the parties
might have specially provided for the breach of contract by special
terms as to the damages, in that case, in this advantage it would be
very unjust to deprive them. Now the above principles are those by
which we think the jury ought to be guided in estimating the damages arising out of any breach of contract.”

b

c

d

e

f

g

It is important to refer to the case of Victoria Laundry v.
Newman Industries Ltd (1949) 2 K.B. 528 CA. In that case
the defendants delayed in delivering a boiler to the plaintiff
being fully aware of the nature of the business it runs. Dam- h
ages were granted but Asquith took the opportunity to state
the law properly. The court held:–
“Although it has been pointed out in Grant v. Australian Knitting
Mills Ltd (1936) A.C. 85, 107 that no one is answerable indefii
nitely for consequences of his action but that at the same time he
may well be saddled with responsibility for greater injury than he
expects.”

In the Wagon Mound case, i.e. Overseas Tankship (UK) Ltd
v. Morts Dock and Engineering Co Ltd (1961) A.C. 388, the j
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defendants negligently allowed oil from the ship to spill on
the sea and come to lie beneath the plaintiffs’ wharf. The
plaintiffs were assured that there was no danger of the oil
catching fire and they resumed welding. However no one
could tell what exactly happened but some cotton waste
which had fallen into the oil came in contact with molten
metal from welding, ignited the oil and the wharf was destroyed. It was held that the damage to the wharf is reasonable as a result of the spillage by way of only fouling the slip
ways but that the fire was unforeseeable because scientific
opinion of the time was that there would be no conflagration. Therefore the extent of the damage needs to be foreseeable. Could the defendant appellant have foreseen that
failure to return the documents and without any knowledge
that the respondents had used them to notionally have a deal
involving the erection of an hotel and pharmaceutical industry as security and be liable for the loss of profits anticipated
from the deals, and the claim made against the respondents
by those in whom they dealt with. The contract between the
American company and the respondent was not a preexisting business in which the appellant knew anything
about. Even then it was not pleaded that such transactions
was going on to the knowledge of the appellant and it sat by
oblivious of the likely problems. In Love v. Port of London
Authority (1969) 2 Lloyds Rep. 541, the plaintiff sustained
injury on the head due to injury sustained at the hand of the
defendant. Prior to that accident he had heart neurosis and
the accident accelerated the neurosis. The court held:–
“. . . one has to remember of course that the defendants must take
the plaintiff as they find him, that is to say with the already vulnerable personality . . . If what he may call the 70 percent heart
neurosis would not have prevented the plaintiff from working but
the addition of the 30 percent neurosis produced total incapacity,
the defendants have to recompense the plaintiff for all special
damages arising from the 100 percent neurosis which developed
from these two causes.”

Contrast this with the position in this case.
It seems to me that the circuitous manner the whole course
went from deposit of documents whether for the security and
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a
for safe-keeping or not, and the alleged failure to release and
further entering into contract on the strength of those documents and finally incurring what can be termed economic
loss for non-release is enforceable by the appellant to attract
that type of damage. If person A is owing another B a sum
of money which the latter could not pay but B had gone to
make arrangements and relied on the money to buy a truck
on credit and made all other expenses as hiring a driver and
conductor. Would he turn round to say that he incurred economic loss on the money he did not realise from the vehicle
arrangements he made which is unknown to the borrower? I
doubt it. Viewing the matter objectively and realistically, it
seems to me that the loss is not foreseeable. Therefore the
damage paid is not sustainable. Besides there is no evidence
that he was not owing the appellant as at that time. To my
mind the respondent’s cross-appellants did not satisfactorily
prove that they owe no money to the appellant. The award of
damages is to my mind indefensible in law, it cannot be
sustained having regard to the fact that if the respondents are
owing the appellant they would hold on to the documents
rightly. The court below did make a finding that it was not
satisfied that the respondents were not indebted to the appellant.

b

c

d

e

f

On the cross appeal, I agree with the finding of the learned
trial Judge that if there is a breach it was that of a customer- g
banker relationship and having regards to their express
words of clause gives the appellant the power to juggle
accounts as it sees it, I am not convinced that the crossappellants, in particular the second appellant, was not owing h
in any of the accounts. The cross appeal fails and is hereby
dismissed.
In the final result the main appeal succeeds and the judgment of the lower court is set aside. The respondents shall i
pay costs assessed at N3,000.
MUSDAPHER JCA: I have read before now the judgment of
my learned brother Pats-Acholonu, JCA. I agree with the
j
conclusions arrived at. I have a few observations to make.
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a
The respondent’s case before the lower court was that the
appellant’s bank unlawfully and without justification retained documents of title to land and other securities belongb ing to the respondents after they were not legally entitled
to retain them. It was their case that the documents of title
in relation to the mortgaged property ought to have been
returned immediately. The respondents had kept their barc gain under the guarantee. The other securities were given to
the appellant merely for safe keeping and should have been
returned to them when they demanded for them. The appellants on the other hand averred that the respondents were
d owing them and they were entitled to retain the documents
pertaining to mortgaged property. They also claimed that
they were entitled to keep the other documents deposited
with them as securities. They also relied on the provision
e of clauses 10 of exhibit X and maintained that all moneys
owing by the respondents in all accounts were secured
by the mortgage deed. In other words, exhibit X secured all
the debts in other accounts and the bank had the right to rely
and hold all the deposited securities as guarantee for the
f
payment of the debts in other accounts maintained by the
respondents.
In his judgment the learned trial Judge found the appellants
g guilty of negligence and in detinue. He held that the retention of the documents by the bank was unjustified and
awarded them damages.
Now, the main issue for determination is whether the aph pellant bank is entitled to retain all the documents until all
the respondents’ accounts with them are settled or not.

i

j

In his judgment, the learned trial Judge found that respondent did not owe the bank under the guarantee which was
secured by the property mortgaged. He therefore came to the
conclusion that the bank had no right to retain documents of
title after the liquidation of the liability under the guarantee.
The learned trial Judge also found that the other documents
were merely left with the bank for safekeeping and that the
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appellant was liable in detinue and in negligence in refusing
to return the documents when the respondents demanded
then.
I have carefully looked into the evidence and it appears to
me that the respondents were having other accounts apart
from the guarantee account. The learned trial Judge had
ignored the import of clause 10 of exhibit X. In my view, so
long as the respondents were owing on other accounts, the
bank had the right to retain the documents until the accounts
are settled. It has been held that in the absence of an agreement express or implied a bank may not combine accounts
of a customer. (See British and French Bank Ltd v. Opaleye
(1962) 1 S.C.N.L.R. 60; see also Allied Bank v. Akabueze
(1996) 3 N.W.L.R. (Part 439) 374–6). In the instant case the
securities offered remained liable so long as there are obligations on the other accounts.
Exhibit HH is a letter written by the respondents to the appellant on the 4/9/1975. It reads in part:–
“As requested we hereby authorise you to furnish all the necessary
information connected with his account to Barclays Bank of (Nigeria) Ltd, Shomolu Branch, showing the following information:–
(a) Details of the balance of N8,558.20
(b) Details of our past repayments, and
(c) List of our securities with you which according to our
records are as follows:–
(1) 38, Ikorodu Road, Igbobi, Mushin.
(2) 18, Alli-Balogun Avenue, Industrial Estate, Ikeja.
(3) 35, Breadfruit Street, Lagos.
(4) Plot 4, Taiwo Koya Street, Ilupeju Industrial Estate,
Ikeja.
(5) One life Insurance policy from Crusader Insurance Co
Ltd No: 62366, valued N2,000.
(6) One life Insurance Policy from Yorkshire Insurance Co
Ltd, now Niger Insurance Co Ltd Policy No: 683174
valued N2,000.”

b

c

d

e

f

g

h
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This letter and the others clearly show that the respondent
agreed to place all the securities as security for any amount
j
standing against them in any of the accounts.
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a
The learned trial Judge was clearly in error to have ignored
these pieces of vital evidence adduced before him. In my
view, the appellants had a bona fide claim of right to retain
b all the documents until the full settlement of all the accounts
operated by the respondents. I am also of the view that the
special damages have not been proved as required by law
and in any event they are too remote.
c
It is for the above and the fuller reasons contained in the
aforesaid leading judgment that I too allow the appeal and
set aside the judgment of the trial court. The cross appeal is
also dismissed by me. I abide by the order for costs cond tained in the leading judgment.
OPENE JCA: I have had a preview of the judgment just
delivered by my learned brother Pats-Acholonu, JCA. I
agree with the reasoning and the conclusion reached therein.
e
The respondent’s case presented before the trial court is
that he deposited some title deeds with the appellant bank
and that as a result of the appellant’s refusal to release those
documents that he has incurred some considerable losses. At
f the end of the trial, the learned trial Judge found in his favour and in his judgment observed as follows:–

g

“. . . a customer’s accounts with a bank are to be kept distinct and
separate, the banker has no right to combine them or transfer assets or liabilities from one account to another without reasonable
notice of the intention to do so without the assent of the customer.”

It appears to me from the foregoing that the learned trial
Judge did not examine the clauses of the mortgage agreement and give effect to them. The provisions of clause 10 of
h
the said agreement gives the bank an “absolute discretion
and without any previous consent of the borrower debt in
one account or accounts against credit in other accounts
whether such accounts or account are kept in the same
i branch of the bank or not.”
The respondent can only make out a case if he can establish that he was not owing the bank and that the bank wrongfully refused to release his documents. The respondent’s
j contention has been that he had liquidated all the debts owed
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to the bank but this is not true because the second respondent had admitted that in 1975 that he was still owing some
money in respect of another current account.
b
No doubt, this completely knocks the bottom out of the
respondent’s case. If he was still owing, obviously the
appellant had the right to hold on to the said documents
and on this score alone the learned trial Judge would have
dismissed the respondent’s claim as it had completely col- c
lapsed.
For these and the fuller reasons given in the leading judgment, I am of the firm view that the appeal has merits and
that it should be allowed. In the result, I allow the appeal d
and I abide by consequential orders made by the leading
judgment including the order as to costs.
Appeal allowed cross appeal dismissed.

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL, ZONE V, LAGOS)

Nigeria Deposit Insurance Corporation v. Anino International Plc 593

a

b

Nigeria Deposit Insurance Corporation v. Anino
International Plc and Others
FAILED BANKS TRIBUNAL, ZONE V, LAGOS
AUGIE J
Date of Judgment: 8 DECEMBER 1998

Suit No.: FBFMT/L/ZV/111/98

c
Banking – Banker and customer relationship – Frustration –
Customer drawing on facilities – Bank later going to distress – Customer pleading frustration – Whether justified
d Banking – Indebtedness of customer – How proved
Banking – Interest – Charging of – Bank’s right to charge
Debt – Repayment of by cheque – When effective
e

f

Failed Banks Tribunal – Evidence – Admissibility of – Evidence to be covered by pleadings
Failed Banks Tribunal – Liability of directors – When applicable

Failed Banks Tribunal – Parties to action – Whether shareholders, directors, proprietors or partners of an indebted
company must be made parties to a suit at the commenceg ment of action for recovery of debt before the Tribunal –
Sections 11, 13, 15 and 16 Failed Banks Decree No. 18 of
1994 (as amended)
Failed Banks Tribunal – Repayment of loan – Proof of –
h Onus on debtor
Failed Banks Tribunal – Veil of incorporation – Lifting of –
When to be done
i

Facts

j

The NDIC as Manager of ABC Merchant Bank Limited
brought an application for a recovery of a debt against the
5 respondents for a sum of N22,528,619 with interest at
21%.
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In the Statement/Particulars of indebtedness, the applicant
claimed as follows:–
(1) By letters dated 11th November, 1991, the applicant
guaranteed small and medium Enterprises (“SME”)
loan of the respondents.
(2) By the respondents’s Board resolution of 16/11/91,
the respondents accepted the N12,703,000 loan under the terms and conditions given by the applicant.
(3) The respondents have failed or neglected to repay
the loan which has accumulated interest over the
years.
(4) The respondents have by various letters pleaded
hardship, including their solicitors letter of 29th October, 1996.
(5) The second respondent has also established another
company known as Union Ventures and Petroleum
Plc.
(6) The third respondent was a Director of the applicant.
In replicando, the second–fifth respondents who were the
Directors of the first respondent raised an objection as to
their joinder at this stage of the proceedings and also averred
that the Bank becoming a distressed bank had frustrated the
contract between them.
According to the evidence adduced, the Company, first
respondent applied for a loan under the S.M.E. and was
granted by the bank and the loan was guaranteed by the
second–fifth respondents who were the Directors. Under the
scheme, the Central Bank of Nigeria would disburse the
money through a local bank, which would be responsible for
the repayment.
If the bank defaulted, its deposit with the CBN would be
debited. The bank in return would disburse the money to the
company under the terms of contract as between a bank
and a customer. In effect there were two contracts – one
between CBN and the bank and the other between the bank
and customer.

b
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The first respondent defaulted in its repayment obligations
under the contract and the bank stopped financing the project, but when the bank later asked the CBN for a sum of
b $175,413.94 being balance due to the Company under the
scheme, CBN refused on the ground that the bank had become distressed. This was the basis for the defence of frustration by the Company as being put up by the respondents.
c
The respondents also alleged fraud against the bank on the
ground that the bank did not remit the total sum they repaid
to the Central Bank.
As to whether the second–fifth respondents were proper
d parties to the action the following provisions of the Failed
Banks Decree No. 18, 1994 (as amended) were considered:–
e

f

g

h

i

j

“11(1) An application for the recovery of a debt owed to a failed
bank shall be brought before the Tribunal by the receiver
or liquidator of the failed bank and where there is no receiver of liquidator, by a person appointed by the CBN or
NDIC.
(2) The application referred to in subsection (1) of this section shall contain the following, that is
(a) the name and addresses of the borrower;
(b) if the borrower is a body corporate, a partnership, or
a sole trader:–
(i)
the address of its principal place of business,
(ii) the names and address of its shareholders,
directors, proprietors, or partners as the case
may be;
(c) the amount of loan and advance outstanding;
(d) details of the securities pledged, if any; and
(e) such other information as may be useful to the
Tribunal.
13(1) If the debtor:–
(a) at the expiration of the period specified under section 12(1) of this Decree, fails to repay all the outstanding loan and interest; or
(b) disputes the loan or interest
the Tribunal shall proceed to hear the case and enter
judgment and make such order as it deems appropriate
for the purposes of this part of this Decree.
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(2)

15(5)

(7)

16(1)

Where the Tribunal makes an order for the payment of
the loan and interest and the debtor fails to comply within
the time specified in the order, the Tribunal shall make an
order to levy execution on all the properties of the debtor
pledged as security for the loan.
If the money obtained from the sale under subsection (1)
of this section is not sufficient to offset the outstanding
loan and interest thereon, the Tribunal may, where the
debtor
(a) is an individual levy execution on the other properties of the debtor;
(b) is a body corporate, partnership or other association
of individuals, notwithstanding anything to the contrary in the Companies and Allied Matters Decree,
1990, (CAMA) or any other law for the time being
in force, levy execution on the other properties of
the body corporate, partnership or association of individuals.
If the money obtained from the sale of properties under
subsection (6) of this section is still not sufficient to offset the outstanding loan and interest thereon, the Tribunal
may, subject to section 290 of CAMA 1990, levy execution on the personal properties of the directors of the
body corporate, partners of the partnership or individuals
of the association as the case may be, which shall be sold
and applied in satisfaction of the outstanding debts, in accordance with the provisions of this section.
Where
(a) the information and details on the security pledged
for the loan and filed before the Tribunal is impossible to locate; or
(b) no security is pledged at all; or
(c) the identity of the debtor is difficult to locate; or
(d) the debtor is found to be non-existent, fake, or
fictitious or in any way unidentifiable, the Tribunal
shall hold liable, for the outstanding loan and interest thereon, the directors, shareholders, partners,
managers, officers, and other employees of the
failed bank who in the performance of their duties
were found to have been connected in any way with
the granting of the loan which has become irrecoverable.
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(2)

b

c

The Tribunal shall proceed to recover from the persons
referred to in subsection (1) of this section, jointly and
severally the outstanding loan and interest thereon in accordance with the provisions of this Decree, unless the
Tribunal is satisfied that the debt was incurred without
the consent of the director, partner, shareholder, manager,
officer or employee and that he exercised all such diligence as he ought to have exercised having regard to the
nature of his functions and all the circumstances of the
case.”

Held –
1. In determining who are the proper parties it is necessary
d
to consider the nature of the contract, the nature of the
claim as well as the express provisions of the relevant
law, that is, the Failed Banks (Recovery of Debts) and
Financial Malpractice in Banks Decree No. 18 of 1994
(as amended). The success, failure or purpose for which
e
the loan facility was granted is irrelevant in determining
who the necessary parties are.
2. Per curiam
“Be that as it may, Mr Anya has equally contended that the
f

g

h

i

j

applicant cannot ask the court to lift the veil of incorporation in this matter. But this issue has also been settled by the
Special Appeal Tribunal in the case of Macebuh v. NDIC
(1997) 2 F.B.T.L.R. 1. In the case, the issue for determination was whether the Trial Chairman was right in lifting the
veil of Incorporation of Marissa Investments Limited and
thereby finding the appellants jointly and severally liable
for the debts owed by the Company. The Special Appeal
Tribunal as per Hon. Justice Odunlami stated as follows on
page 10:–
‘The first is whether the mere fact that the first appellant
was the alter ego of Debtor Company (Marissa) could
without more fix the first appellant with liability jointly
and severally with the debtor company for the money
owed by the Debtor Company. In support of this ground,
he contended that more is required to fix liability on the
Directors to lift the Corporate Veil and he referred to
section 290 CAMA. He contended that by section 290
CAMA, there must be evidence of fraud or improper use
of the money before attaching liability to the Director.
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But section 3(3)(b)(ii) states that the Tribunal shall in
exercise of its powers under this Decree, lift the Corporate Veil of the body corporate where necessary for
the purpose of revealing its members who may be liable
jointly and severally for the debt owed by the Corporate
body to a Failed Bank. Hence, when the Tribunal was
satisfied with the evidence before it, that in the interest
of justice, the corporate veil of the second to fourth
defendants in the lower Tribunal should be lifted he
rightly lifted the veil and later considered their involvement. In arriving at this decision, the totality of the evidence was considered as by section 3(3)(b)(ii) Decree
No. 18 of 1994, the Tribunal has the duty of finding out
those directors who are liable either jointly or severally
for the debt owed by the corporate body to a Failed
Bank.’
In the instant case, it is clear from the above authorities that
the second to fifth respondents are proper/necessary parties
to this suit at this stage of the proceedings, and I so hold.
The preliminary objection raised by the respondents is
therefore overruled.”

b

c

d

e

3. For evidence to be admissible in civil trials before the
Failed Banks Tribunal, such evidence must be covered f
by the pleadings.
4. Ledger cards or Statements of Account without more,
may sometimes be enough to prove the indebtedness of a
g
defendant.
5. Generally a statement of fact contained in a document
prepared by a party’s solicitor can be taken as an admission by that party. However, the effect of such an admis- h
sion is a different consideration entirely. It is like all
other evidence, and one must consider the circumstances
under which it is given and what weight is fairly to be attached to it. If the whole evidence on which the party is
said to make an admission was the inference which his i
solicitor drew from a state of affairs, then it is for the
Judge having all the facts before him, and all the materials upon which the solicitor made the admission, to determine what worth the admission is.
j
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6. Per curiam
b

c

d

“In the instant case, the solicitors stated unequivocally that
they had the authority of the respondents to write exhibit H,
and what is more, they corrected the figure of N22,528,619
by adding that the actual principal amount of the SME Loan
facility granted was “N12,081,081” while the accumulated
interest stood at “N10,447,537”. Thereafter, in the last
paragraph of exhibit H, they pleaded “we would oblige you
to give us some time within which to liquidate our indebtedness to ABC Merchant Bank”. I am therefore satisfied
that the respondents admit that they were indebted to the
Bank. Liability is therefore established, it is a different matter entirely whether they have repaid all or some of that
amount in liquidation of their indebtedness.”

7. In matters before the Failed Banks Tribunal, once NDIC
as liquidator of a bank has proved the grant of facilities
pleaded by them to the respondent, and the receipt of the
various sums of money, the subject matters of the facilie
ties, the onus is on the debtors to prove repayment of the
loan or overdraft if a dispute arises in this regard.
8. A cheque is not a legal tender. It is only a written order
to pay the stated sum from the drawer’s account. Until
f
value has been received for the cheque by the creditor it
cannot count in liquidation of the debtor’s indebtedness.
The onus is on the debtor to prove that value was given
the creditor for his cheques.
g
9. In civil cases the onus of proof is not as fixed on the
plaintiff as it is on the prosecution in criminal cases. In
civil cases, while the general burden of proof in the
sense of establishing his case lies on the plaintiff, such a
h
burden is not as static as in a criminal case. Not only will
there be instances in which on the state of pleadings the
burden of proof lies on one party but also, as the case
progresses, it may become the duty of the other party to
i
call evidence in proof or rebuttal of some particular
point which may arise in the case.
10. By the usual custom of banking, a banker has the right to
charge interest at a reasonable rate on facilities granted
j
and to debit the interest on an overdrawn account.
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11. Per curiam
“I agree with Mr Uwazurike. A distinction has been made
in this judgment, between two completely separate contracts
and it bears repeating. The contractual obligation that existed between CBN and ABC Merchant Bank in respect of
the SME loan facility disbursed to the first respondent has
nothing whatsoever to do with this action before the Tribunal and is therefore irrelevant to the whole proceedings.
This is an Application for a recovery of debt owed to ABC
Merchant Bank by the first respondent in respect of the
SME loan facility disbursed through ABC Merchant Bank
to the first respondent in a different contract altogether, with
its own terms and conditions as per exhibit C which the respondents accepted. It is stated quite clearly in exhibit C,
that in the event of default of payment:–
‘We may demand immediate repayment of the loan
together with interest and all other monies, obligations
and liabilities from time to time secured by the Debenture if any of the events of default specified in this facility letter, this LOAN is repayable on demand.
Please note that although the facility has been granted
for a stated period, we reserve the right to cancel or revise it at any time should we consider that circumstances
have arisen which justify such course of action.’ (Italics
mine.)
PW2 gave evidence that the respondents did not operate the
account in accordance with the terms of the offer especially
as regards repayment, and when they defaulted so many
times in making repayment, they wrote exhibit F applying
to reschedule the terms of payment, but since they were not
showing any serious commitment in repaying the facility,
the application was declined. During cross- examination,
the third respondent as DW2 admitted that “We were paying as and when due because the money was not there to
make us produce”. Mr Uwazurike submitted and I agree
with him that parties make their terms which the court implements. The respondents cannot approbate and reprobate,
having collected the loan they cannot turn around today
and deny the terms or refuse to pay. I believe I can take
judicial notice of the fact that one of the factors that led to
the distress in the banking system was the nonchalant attitude of borrowers in making repayments of loan facilities
granted to them by banks. In this regard, I also agree with

b
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Mr Uwazurike that the Banks might as well plead Frustration of Contract too.
In this case, a plea of Breach of Contract and/or Frustration
can not avail the respondents.”

12. It was not intended by the Decree that any one connected
with an indebted company in whatever way, would be
made parties at the commencement of an action for the
c
recovery of debt before the Tribunal, except of course,
those who were directly involved in incurring such debts
and were in a position either as executive officers or
management staff of the indebted company to ensure the
repayments of the debts and have been seen to have
d
failed to do so.
Per curiam
e

f

g

h

i

j

“On the issue of joint and several liability of the respondents for the indebtedness of the first respondent to ABC
Merchant Bank, I agree with Mr Uwazurike that the second
to fifth respondents being guarantors of the loan bear joint
and several liabilities for the loan. As I observed in the case
of NDIC v. Crossland Finance and Investment Ltd (supra). –
‘Obviously, it was not intended by the Decree that any
one connected with an indebted company, in whatever
way, would be made parties at the commencement of an
action for the recovery of debt before the Tribunal, except of course, those who were directly involved in incurring such debts and were in a position either as
executive officers or Management staff of the indebted
company to ensure the repayments of the debts and have
been seen to have failed to do so.’
There is no doubt in this case that the second–fifth respondents were guarantors of the SME loan facility granted to
the first respondent. One of the conditions precedent to
drawdown in exhibit C, is the ‘execution of joint and several guarantees of the Directors of Anino International Plc
for the principal amount plus interest’. That the respondents
accepted this condition and abided by it is evident from exhibit C and D reproduced above. I therefore hold that the
second–fifth respondents are jointly and severally liable
with the first respondent to repay the SME loan facility
granted to the first respondent through ABC Merchant.”

Judgment for applicant.
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Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18, 1994 (as amended), Sections
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11(1) and (2), 13(1) and (2), 15(5), 16(1) and (2)
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Counsel
For the applicant: Mr Attorney-General Uwazurike
b For the respondents: Mr Uche Anya
Judgment
AUGIE J: This is an application for a recovery of a debt
brought against the five respondents and the amount of the
loan and advance is “in respect of the borrowers account
with the applicant’s Head Office branch stood at
N22,528,619 with interest at 21% still continuing”. In the
Statement/Particulars
of indebtedness, the applicant claims
d
that:–
c

(1)

e

(2)

(3)

f

(4)
(5)

g

(6)

By letters dated 11/11/91, the applicant guaranteed small
and medium Enterprises (SME) loan to the respondents.
By the first respondents’s Board resolution of 16/11/91, the
respondents accepted the N12,703,000 loan under the terms
and conditions given by the applicant.
The respondents have failed or neglected to repay the loan
which has accumulated interest over the years.
The respondents have by various letters pleaded hardship,
including their solicitors letter of 29/10/96.
The second respondent has also established another company known as Union Ventures and Petroleum Plc.
The third respondent was a Director of the applicant.

The respondents’ Reply to the applicant’s Claim is as follows:–
1.

h
2.

i
3.

j

The first–fifth respondents deny and dispute the claim of
the applicant in the sum of N22,528,169 or any other sum at
all against them and state that no such debt or any other
debt is owed the applicant by the respondents.
The first–fifth respondents contest and dispute in its entirety
the principal sum of N12,703,000 and its accrued interest of
N10,447,537.58 and any other claim(s) before this Tribunal
by the applicant.
The first–fifth respondents aver that the claim of the applicant are all without any kind of acknowledgment by the first
respondent and whatever sum that may have been due for
payment as at date has been paid to the applicant.
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4.

5.

6.

7.

8.

9.

10.

11.
12.

13.

The first–fifth respondents aver that it has paid over
N7,000,000 to ABC Merchant bank Limited in satisfaction
of its indebtedness to the Bank. Instruments evidencing
such payments shall be relied upon at the trial.
The first respondent avers that notwithstanding the settlements/repayments made by them to the applicant no amount
whatsoever has been remitted to the supervisory authority –
the CBN, SME unit.
Upon the receipt of the demand letter of Solicitors to the
applicant, the General Manager of the first respondent
sought audience with the SME Unit of the CBN to verify
the authenticity of the demand, only to be reassured by the
CBN that the respondents do not owe the sum demanded by
the applicant Solicitors.
That even if the Tribunal finds that the first respondent is
still indebted to the applicant by way of interest charges, it
will be impossible to determine the amount unless the Tribunal directs the applicant and the SME unit of the CBN
and the first respondent to reconcile their account.
The first respondent avers that the perfection of the security
for the loan is the responsibility of the applicant as the first
respondent has completed all the formalities necessary for
the perfection. Letters from the applicant to that effect shall
be found at the trial.
The first–fifth respondents aver that the applicant is in
possession of a debenture over the fixed and floating assets
of the first respondent in addition to the first respondent’s
Certificate of Occupancy over its property.
The first–fifth respondents aver that notwithstanding payments totalling N7,000,000 made by respondents to the applicant, the applicant has worked hardship on the
respondents by under funding and frustrating the project for
which the credit facility was intended by the supervisory
authority – the CBN, SME unit.
The first respondent avers that the sum due payable as at
date has been paid.
The first respondent avers that despite several letters to the
applicant demanding first respondent’s statement of account,
no such statement has been produced by the applicant.
Whereof the first–fifth respondents plead and rely on all
legal and equitable defences to the claim of the applicant
and state that the applicant is not entitled to the sum of
N22,528,619 as claimed or any other sum at all.

b

c

d

e

f

g

h

i

j
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a

b

c

d

14. With specific reference to paragraph 6 of the applicant’s
Application, the third respondent avers that he had resigned
from the Board of the applicant long before the loan
was given to the first respondent. The applicant is hereby
put on notice to produce the third respondent’s letter of
resignation.
15. With reference to paragraph 5 of the applicant’s Application, the second respondent avers that the Union Ventures
and Petroleum Plc (which is a public company quoted in the
Stock Exchange) has been in existence as a private company before the loan was advanced to the first respondent.
16. The respondents also aver that having paid the applicant,
the respondent too are entitled to the release of the title
documents, to wit the Certificate of Occupancy used as security and that the claim of the applicant should be dismissed as it is misconceived and frivolous.

In his written address on behalf of the respondents, Mr Uche
e Anya, learned Counsel for the respondents submitted that
upon the appraisal of the facts of this case, it appears that the
issues which this Tribunal has to resolve are follows:–
1. Are the second–fifth respondents proper/necessary
f
parties to this suit?
2. What is the outstanding balance for which the applicant has instituted this action?
3. Effect of Legal Mortgage/Debenture on Simple
g
Commercial Transaction.
4. Question of illegality/fraud against the first respondent by the applicant.
5. Frustration or Breach of Contract.
h
On the first issue, which he raised as a preliminary objection, he submitted that a person should not be joined as a
defendant against whom there is no claim by the plaintiff,
and that the test as to whether or not a person should be
i
joined as a party to an action is whether the order the plaintiff seeks from the court affects the interference in the enjoyment of that other’s legal rights. He was of the view that
the question the Tribunal must determine is: are the second,
j third, fourth and fifth respondents necessary parties to this
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a
action? He submitted that it has been held by several authorities that a person should not be joined as a defendant
against whom there is no claim by the plaintiff and cited in
support the case of Chief Oluitan v. Deacon Oshatoba b
(1992) 5 N.W.L.R. (Part 241) 326. His contention is that
although
the second–fifth respondents are persons who may be likely
affected by the result of this case, it is however not in a c
direct way – nothing personal, and that it is after some stage
have been passed – and even, at that, it related only to
execution of judgment (i.e. only and only if the applicant
obtains judgment against the first respondent and first re- d
spondent is unable to satisfy the judgment debt if any).
On who could be sued, he pointed out that under Part 11 of
the Failed Bank Decree, emphasis is on the “borrower” or
“debtor”, and argued that the borrower could be anybody, e
an individual, but if a body corporate which in law consists
of the company and the members who make up the company, then the identity of the members should be disclosed
just in case their attention would be needed for the sole f
purpose of execution. He referred the Tribunal to Sections
11, 12, 13, 15(5)(b), 15(7) and 16 of the Failed Banks Decree and NDIC v. Afro Continental Ltd (1997) 1 F.B.T.L.R.
105. He further submitted that for the applicant to have any
case against the respondents, they must establish the provi- g
sions of section 290 of CAMA which provides as follows:–
“Where a company:–
(a) receives money by way of loan for specific purpose; or
h
(b) receives money or other property by way of advance payment for the execution of a contract or project; and
(c) with intent to defraud, fails to apply the money or other
property for the purpose for which it was received, every director or other officer of the company who in default shall i
be personally liable to the party from whom the money or
property so received and not applied for the purpose for
which it was received.
Provided that nothing in this section shall affect the liability of the
j
company itself.”
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a
He also cited section 15(7) of the Failed Banks Decree, and
the decision of a Tribunal in NDIC v. Afro Continental Ltd
(supra) that section 15(7) of the Decree is subject to section
b 290 of the CAMA and submitted that there is nothing to
support bringing the second–fifth respondents to this Tribunal, as in fact none of them personally guaranteed the loan.
On whether the veil of incorporation can be lifted by the
c Tribunal, he argued that the applicant cannot ask the Tribunal to lift the veil of incorporation in this matter, as the lifting of veil of incorporation is meant for the purpose of
levying execution as prescribed in the Failed Banks Decree
d and it is not for making the Directors parties to the action as
held by the Tribunal in NDIC v. Afro Continental Ltd (supra). He referred the Tribunal to Order 4 Rule 5(2) Federal
High Court (Civil Procedure) Rules, 1976 which provides
that “The court may, at any stage of the proceedings, and on
e
such terms as appear to the court to be just, order that the
name or names of any party or parties, whether as plaintiffs
or defendants improperly joined, be struck out” and urged
the Tribunal on the strength of the above authority to strike
f out the names of the second–fifth respondents from this suit.
To start with, it is necessary to reproduce the relevant provisions of Decree No. 18 of 1994 in the determination of this
issue. Section 11(1) and (2), section 13(1) and (2), section
g
15(5) and (7) and section 16(1) and (2) of the Decree reads
as follows:–
h

i

“11(1) An application for the recovery of a debt owed to a failed
bank shall be brought before the Tribunal by the receiver
or liquidator of the failed bank and where there is no receiver of liquidator, by a person appointed by the CBN or
NDIC.
(2) The application referred to in subsection (1) of this section shall contain the following, that is
(a) the name and addresses of the borrower;
(b) if the borrower is a body corporate, a partnership, or
a sole trader:–

j

(i)

the address of its principal place of business,
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(ii)

13(1)

(2)

15(5)

(7)

the names and address of its shareholders,
directors, proprietors, or partners as the case
may be;
(c) the amount of loan and advance outstanding;
(d) details of the securities pledged, if any; and
(e) such other information as may be useful to the
Tribunal.
If the debtor:–
(a) at the expiration of the period specified under section 12(1) of this Decree, fails to repay all the outstanding loan and interest; or
(b) disputes the loan or interest.
the Tribunal shall proceed to hear the case and enter
judgment and make such order as it deems appropriate
for the purposes of this part of this Decree.
Where the Tribunal makes an order for the payment of
the loan and interest and the debtor fails to comply within
the time specified in the order, the Tribunal shall make an
order to levy execution on all the properties of the debtor
pledged as security for the loan.
If the money obtained from the sale under subsection (1)
of this section is not sufficient to offset the outstanding
loan and interest thereon, the Tribunal may, where the
debtor
(a) is an individual levy execution on the other properties of the debtor;
(b) is a body corporate, partnership or other association
of individuals, notwithstanding anything to the contrary in the Companies and Allied Matters Decree
1990, (CAMA) or any other law for the time being
in force, levy execution on the other properties of
the body corporate, partnership or association of individuals.
If the money obtained from the sale of properties under
subsection (6) of this section is still not sufficient to offset the outstanding loan and interest thereon, the Tribunal
may, subject to section 290 of CAMA, 1990, levy execution on the personal properties of the directors of the
body corporate, partners of the partnership or individuals
of the association as the case may be, which shall be sold
and applied in satisfaction of the outstanding debts, in accordance with the provisions of this section.

b

c

d

e

f

g

h

i

j
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16(1)

b

c

d
(2)

e

f

Where
(a) the information and details on the security pledged
for the loan and filed before the Tribunal is impossible to locate; or
(b) no security is pledged at all; or
(c) the identity of the debtor is difficult to locate; or
(d) the debtor is found to be non-existent, fake, or
fictitious or in any way unidentifiable, the Tribunal
shall hold liable, for the outstanding loan and interest thereon, the directors, shareholders, partners,
managers, officers, and other employees of the
failed bank who in the performance of their duties
were found to have been connected in any way with
the granting of the loan which has become irrecoverable.
The Tribunal shall proceed to recover from the persons
referred to in subsection (1) of this section, jointly and
severally the outstanding loan and interest thereon in accordance with the provisions of this Decree, unless the
Tribunal is satisfied that the debt was incurred without
the consent of the director, partner, shareholder, manager,
officer or employee and that he exercised all such diligence as he ought to have exercised having regard to the
nature of his functions and all the circumstances of the
case.”

Now, I had cause to write a considered Ruling on this issue
g in the case of NDIC v. Crossland Finance and Investment
Ltd (1998) 2 F.B.T.L.R. 1. Therein I stated thus:–

h

i

j

“To start with, it is elementary law that in the interpretation of
statutes the court is concerned with the intendment of the statute.
In this connection, a section of a statute must be examined
as a whole with a view to determining the object it was intended
to serve. More importantly, it should be interpreted broadly so
as not to defeat the intention of the law maker. See Onyeanusi
v Misc. Offences Tribunal (1995) 8 N.W.L.R. (Part 415) 628,
Ekpo v. Calabar LGA. (1993) 3 N.W.L.R. (Part 281) 324, Tafida
v Abubakar (1992) 3 N.W.L.R. (Part 230) 511. It is also trite
law that a court of law is concerned with law as it is and not
with law as it ought to be. Thus, a court is not to ascribe meaning
to the clear, plain and unambiguous provisions of a statute in
order to make such provisions conform with the court’s own
view of their meaning or of what they ought to be in accordance
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a
with the tenets of sound social policy. See Onyeanusi v. Misc. Offences Tribunal (supra), Attorney-General Fed. v. Sode (1990) 1
N.W.L.R. (Part 128) 500. Now, as Mr Popoola rightly submitted,
it is obvious from a careful reading of section 11(1) and (2) that
Decree No. 18 of 1994, does not provide that shareholders, directors, proprietors, or partners of an indebted company must be
made parties to the suit at the very commencement of an action
for the recovery of debt before the Tribunal. Section 11(2)(b) of
the Decree merely states that the application for recovery of debt
shall contain certain facts. The word ‘contain’ means ‘to have
within; to hold something inside etc’. See English Law Dictionary
by P.H. Collin. Section 11(2)(b) of the Decree provides that the
application shall contain the name and addresses of the borrower,
if the borrower is a body corporate, the names and addresses of its
shareholders, directors, proprietors, or partners as the case may be;
the amount of loan and advance outstanding; details of the securities pledged; and such other information as may be useful to the
Tribunal.
To my mind, the operative words here are ‘such other information
as may be useful to the Tribunal’. The word ‘other’ means ‘different or distinct from that already mentioned; additional or further’.
See Black’s Law Dictionary (5ed). The details of the securities
pledged is useful to the Tribunal, because section 13(1) and (2) of
the Decree provides that, where the debtor fails to repay all the
outstanding loan and interest within the time specified, then the
Tribunal is empowered to ‘levy execution on all the properties of
the debtor pledged as security for the loan’. If the borrower
is a body corporate, the names and addresses of its shareholders,
directors, proprietors, or partners as the case may be, is also useful
to the Tribunal because section 15(5) and (7) of the Decree
provides that, where the money obtained is not sufficient to offset
the outstanding loan and interest, then the Tribunal is given powers ‘to levy execution on the other properties of the body corporate’. If that is still not sufficient to offset the outstanding loan and
interest, the Tribunal is empowered, subject to section 290 of
CAMA 1990, to ‘levy execution on the personal properties of the
directors of the body corporate’ etc., which shall be sold and applied in satisfaction of the outstanding debts. It must be noted that
under Decree No. 18 of 1994, a ‘director’ includes a wife, husband, father, mother, son or daughter of a director. See section 29
of the Decree.
In effect, the use of the expression ‘such other information as
may be useful to the Tribunal’, in section 11(2)(e) of the Decree,

b
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d
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d

e

f

g

indicates that the requirements of the name and addresses of the
borrower in section 11(2)(a) of the Decree; where the borrower is
a body corporate, the names and addresses of its shareholders, directors, proprietors, or partners as the case may be, in section
11(2)(b) of the Decree; the amount of loan and advance outstanding in section 11(2)(c) of the Decree; and details of the securities pledged in section 11(2)(d), are merely information in the
application for recovery of debt, which will be useful to the Tribunal in the recovery of a debt owed to the applicant. It is also apparent from sections 12 and 13 of the Decree, that the required
information is useful to the Tribunal only after it makes an order
for the payment of the loan and interest and the debtor fails to
comply within the time specified in the order. Obviously, it was
not intended by the Decree that any one connected with an indebted company, in whatever way, would be made parties at the
commencement of an action for the recovery of debt before the
Tribunal except of course, those who were directly involved in
incurring such debts and were in a position either as executive officers or Management staff of the indebted company to ensure the
repayments of the debts and have been seen to have failed to do
so. As Nnaemeka-Agu, JSC (as then was) observed in N.N.S.C. v.
Alhaji Hamajoda Sabana and Co (1988) 2 N.W.L.R. (Part 74) 23
at 58:–
‘A company, it has been said, is an abstraction. It therefore
acts through living persons. But it is not that act of every
servant of the company that binds the company. Those
whose acts bind the company are their alter ego – those persons who because of their positions are the directing mind
and will of the company, the very ego and corporate personality of the company.’

The argument of learned Counsel for the respondent, is that
there is nothing to support bringing the second–fifth responh dents to this Tribunal, that in fact, none of them guaranteed
the loan. Mr Attorney-General Uwazurike, learned Counsel
for the applicant, on the other hand, submitted that the second–fifth respondents are guarantors of the loan and referred
the Tribunal to exhibits C and D before the Tribunal. The
i
Memorandum of Acceptance on the last page of exhibit C
reads “We Anino International Plc hereby accept the Terms
and Conditions as contained in your facility letter dated 1111-91 of which this is a copy”. it is signed by the second and
j fourth respondents and dated 16th November, 1991.
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Exhibit D is an “Extract of the Minutes of the Board Meeting held on Saturday 16th November, 1991 by 10A.M. at
No. 4 Ladipo Street, Ikeja, Lagos”. It reads:–

b

“Present:
Chief C.L. Anapusim

Chairman (second respondent)

Mr A.E. Ebokasia

Director (Managing) (fourth respondent)

c

Nze O.N.E. Nwaozuzu (third respondent)
Nze P. Anazodo

(fifth respondent)

In attendance: Mr G.M.E. OsadebeCompany Secretary
2.

d

N8.703 million Small and Medium Enterprises Credit
Facility

It was reported that ABC Merchant Bank (Nigeria) Limited in response to the Company’s letter dated 2nd September, 1990 has by
e
its letter dated 11th November, 1991 provisionally offered N8.703
million SME Credit Facility to Anino International Plc under the
terms and conditions specified in the said facility letter. The Directors deliberated on the terms and conditions and it was RESOLVED that:–
f
‘The N8.703 million (Eight million, Seven Hundred and
Three Thousand Naira Small and Medium Enterprises
Credit Facility offered by ABC Merchant Bank (Nigeria)
Limited to Anino International Plc be and is hereby accepted under the terms and conditions specified in the facil- g
ity letter 11th November, 1991.’
It was RESOLVED that the Managing Director and the Company
Secretary be and are hereby authorised to sign all the banking
documents in connection with the loan facility.”
h

Now, the Special Appeal Tribunal in the case of Danjuma v.
NDIC (1998) 3 F.B.T.L.R. 1 held that
“in determining who are the proper parties - it is necessary to consider the nature of the contract, the nature of the claim as well as i
the express provisions of the relevant law, that is, the Failed Banks
(Recovery of Debts) and Financial Malpractices in Banks Decree
No. 18 of 1994 as amended. The success, failure, or purpose for
which the loan facility was granted is irrelevant in determining
who are the necessary parties.” (Italics mine.)
j
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Be that as it may, Mr Anya has equally contended that the
applicant cannot ask the court to lift the veil of incorporation
in this matter. But this issue has also been settled by the
b Special Appeal Tribunal in the case of Macebuh v. NDIC
(1997) 2 F.B.T.L.R. 1. In the case, the issue for determination was whether the Trial Chairman was right in lifting
the veil of Incorporation of Marissa Investments Limited
c and thereby finding the appellants jointly and severally
liable for the debts owed by the Company. The Special Appeal Tribunal as per Hon. Justice Odunlami stated as follows
on page 10:–
d
“The first is whether the mere fact that the first appellant was the

e

f

g

h

alter ego of Debtor Company (Marissa) could without more fix the
first appellant with liability jointly and severally with the debtor
company for the money owed by the Debtor Company. In support
of this ground, he contended that more is required to fix liability
on the Directors to lift the Corporate Veil and he referred to section 290 CAMA. He contended that by section 290 CAMA, there
must be evidence of fraud or improper use of the money before
attaching liability to the Director. But section 3(3)(b)(ii) states that
the Tribunal shall in exercise of its powers under this Decree, lift
the corporate veil of the body corporate where necessary for the
purpose of revealing its members who may be liable jointly and
severally for the debt owed by the corporate body to a Failed
Bank. Hence, when the Tribunal was satisfied with the evidence
before it, that in the interest of justice, the corporate veil of the
second to fourth defendants in the lower Tribunal should be lifted
he rightly lifted the veil and later considered their involvement. In
arriving at this decision, the totality of the evidence was considered as by section 3(3)(b)(ii) Decree No. 18 of 1994, the Tribunal
has the duty of finding out those directors who are liable either
jointly or severally for the debt owed by the corporate body to a
Failed Bank.” (Italics mine.)

i

In the instant case, it is clear from the above authorities that
the second to fifth respondents are proper/necessary parties
to this suit at this stage of the proceedings, and I so hold.
The preliminary objection raised by the respondents is therefore overruled.

j

It is trite law that parties cannot deviate from what they
have pleaded and their case will stand or fall in accordance
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with the averments contained in their respective pleadings
and the evidence proffered in proof of those averments, see
Ojo v. Phillips (1993) 5 N.W.L.R. (Part 296) 51. See also
Lion Investments Ltd v. NDIC (1997) 2 F.B.T.L.R. 16,
where the Special Appeal Tribunal held that “For evidence
to be admissible in evidence in civil trials before the Failed
Banks Tribunal, such evidence must be covered by the
pleadings”. It is therefore pertinent at this stage to resolve
the facts on which parties have joined issues from the evidence adduced by both sides.
The respondents deny and dispute the claim of the applicant in the sum of N22,528,169 or any other sum at all
against them and state that no such debt or any other debt is
owed the applicant by the respondents. Now, what is the
case for the applicant? To prove their case, two witnesses
testified on behalf of the applicant. Papp Alumona, the
Company Secretary of ABC Merchant Bank gave evidence
as PW1. PW1’s testimony was to the effect that the first
respondent applied for a loan, the application came before
the Board and it was approved, and that the third respondent
used to sit on the Board of Directors of the Bank as a representative of Oosy Holdings Ltd and was up to sometime in
1991 a Chairman of the Committee on Credit and Finance of
the Bank.
PW1 explained that the function of the said Board was to
consider and approve where necessary credit applications or
proposal brought to it by the Management of the Bank, and
to oversee and monitor the execution and implementation of
the credit policy guidelines of the Bank, and credit applications means that Management submits a paper or a package
containing a request by an interested party or a prospective
customer for one form of assistance or the other from the
bank and it includes loan applications. During crossexamination, he replied that the third respondent was not the
Chairman at the time the facility was approved, but that the
Company Oosy Holdings was the Director and the third
respondents was representing the company which was the
Director.
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PW2 is Igwe Sabinus, a Credit Analyst with the Bank. The
applicant tendered a number of documents through him and
they were admitted in evidence as exhibits A to H respecb tively. He gave evidence that sometime in 1990, the respondents applied for a NERFUND loan. Exhibit A dated
February 2nd, 1990 is the application for a NERFUND loan
by the first respondent. It reads:–
c
“We write on the above subject matter and would be glad if you

d

e

f

g

could favourably consider our application for a loan facility of
USD2.7 million from the NERFUND to enable us purchase additional Fixed Assets for the proposed expansion of our factory.
We are a going concern and a major manufacturer of Office Pins,
Paper Clips and Staple Pins. Our factory which started production
in 1987 is situated at Obosi a rural area in Idemili Local Government of Anambra State.
Our factory is completely owned and managed by Nigerians and
we obtain 80% of Raw materials stranded Wires, locally from
Oscar James Nigeria Ltd Ibadan, while the remaining 20% of the
Raw Materials – Glue is presently being processed by Henkel
Chemicals Ltd Isolo. If our application is granted we would utilise
the present and additional fixed Assets which would be about N6
million (Six million Naira).
Attached is the cost of the additional fixed assets we require for
proposed expansion
Signed for Animo International Limited
C.L. Anapusim” (second respondent).

PW2 testified that the respondents were advised that instead
of going for the NERFUND loan which had foreign exchange problems, the Bank could access the funds through
h SME (Small and Medium Enterprises Scheme), consequently the application was processed under the SME but
while the processing was still going on, they received exhibit B informing them that the facility has been approved.
At this stage of the proceedings, Mr Anya objected to the
i
admissibility of exhibit B in evidence on the ground that the
witness brought a photocopy of a document which is mutilated, has no letter heading and is not an original and they
had not explained its whereabouts. Exhibit B was admitted
j in evidence with the proviso that the issue of its admissibility
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a
or otherwise would be addressed in this judgment. I have
examined the exhibit in question and hereby overrule the
objection.

b
To start with, exhibit B contains the same Head Office and
Factory Address as other documents emanating from the
first respondent company. Secondly, the signatures of the
fourth respondent and the Company Secretary on exhibit B
c
are consistent with their signatures on other documents
before the Tribunal which have not been contested. Finally, I
am of the firm view that it is relevant in this case, by section
2 of the Failed Banks (Recovery of Debts) and Financial
Malpractices in Banks (Amendment) Decree No. 18 of d
1995, a new subsection (4) to section 3 of Decree No. 18 of
1994, allows the Tribunal to “admit and act on any evidence
which it considers relevant in any civil or criminal proceedings notwithstanding the fact that the evidence is inadmissi- e
ble under any other law or enactment.” (Italics mine.)
Exhibit B addressed to the M.D. of the Bank, is dated 1st
November, 1991 and it reads:–
“We are happy to learn from a member of our Board Nze O.N.E.
Nwaozuzu that our application for the SME Loan has been approved for which we thank you very much and look forward to
receiving your formal letter to this effect. We have also been
briefed by Nze Nwaozuzu on some of the terms and conditions of
the loan and wish to affirm as follows:–
1. Recruitment of a Qualified Accountant
2. Restructuring of the Board
The Board of Directors of the Company has been restructured as
follows:–
(a) The Chairman of the Company Chief C.L. Anapusim will
now be a Non-executive Chairman of the Board.
(b) Nze O.N.E. Nwaozuzu will be the Vice-Chairman of the
Company.
(c) The present Managing Director Mr A.E. Ebokasia will now
be designated “Managing Director/Chief Executive of the
Company.”
(d) The position of Deputy Managing Director has been created
and will be filled in due course.
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3.

b

c
4.
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Appointment of ABC Merchant Bank on the Board
We have noted the request that ABC Merchant Bank Limited be represented on the Board. In view of the fact that
Nze O.N.E. Nwaozuzu who is a director of ABC Merchant
Bank is already on the Board of Anino International Plc we
wonder if it will still be necessary to appoint another director to represent the ABC Merchant Bank on the Board of
Anino International Plc If you consider this additional representative still crucial to your meeting your needs, we will
have to expand the Board to accommodate your needs.
Appointment of ABC Merchant Bank as bankers of the
Company
Steps have already been taken to appoint ABC Merchant
Bank as the Company’s bankers. The Relevant Extract of
the Board Resolution and the Resolutions accepting the
SME Loan are enclosed herewith. Thanking you for your
co-operation.
Signed for Anino International
Managing Director
Company Secretary
(Fourth respondent)

PW2 further testified that the application was eventually
approved and exhibit C was issued which the respondents
duly accepted. Exhibit C dated 11th November, 1991
reads:–
“N8.703 million SME Credit Facility
With reference to your letter of 2nd February, 1990 and subsequent discussions on the above subject. ABC Merchant Bank
(ABCMB) is pleased to make a provisional offer of N8.703 million only to you under the following terms and conditions:–
BORROWER:
Anino International Plc
LENDER:
ABC Merchant Bank (Nigeria)
Limited
LOCATION OF PROJECT: 95 Limca/Old Awka Road,
Nkpor, Anambra State
TYPE OF FACILITY:
Term Loan
AMOUNT:

j

N8.703 million made up of
N6.036 million for fixed assets
and N2.667 million for working
capital.
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TENOR:

i.

6 (six) years including a
moratorium of 2 years for
fixed assets.

ii.

Working Capital of 3 years
including 6 Months moratorium.

PURPOSE:

To acquire plant and machinery
for the expansion of existing
production of office pins, staple
pins, clips, nails as well as working capital financing.

SOURCE OF FUND:

Small and Medium Scale Enterprises Loan Scheme of World
Bank. (S.M.E.)
i

Interest rate is subject to
change but currently 19.6%

ii.

In addition, you will pay to
ABCMB on request such
additional interest as shall
compensate ABCMB for
the cost or loss incurred in
complying with any requirement existing or in
future as might be requested
from SME or the introduction of any applicable law,
regulation or requirement
on ABCMB. Certificate as
to the quantum of such additional interest shall be
conclusive save for manifest
error.

iii. The bank shall reserve the
right to vary interest rate
without notice should the
terms/conditions under the
SME warrant it. However,
ABCMB shall endeavour to
advise Anino International
Plc should there be any
change in interest rate.
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SECURITY:

b

c

d

e

f

g

i.

Legal mortgage on the factory land and building at
Nkpor, Anambra State.
ii. ABCMB shall have a lien
on the machines and
equipment to be procured
with the facility amounting
to N6.03m.
iii. Debenture on fixed and
floating assets of the company.
iv. Joint and several guarantee
of the directors of the company.
As per banker’s tariff.

COMMISSION:
CONDITIONS PRECEDENT
TO DRAWDOWN:
(17 conditions enumerated)
OTHER CONDITIONS
(8 other conditions)
COVENANTS:
(3 Covenants)
REPAYMENT:
(6 repayment conditions)
EVENT OF DEFAULT:
We may demand immediate repayment of the loan together with
interest and all other monies, obligations and liabilities from time
to time secured by the Debenture if any of the events of default
specified in this Facility Letter, this LOAN is repayable on demand. Please note that although the facility has been granted for a
stated period, we reserve the right to cancel or revise it at any time
should we consider that circumstances have arisen which justify
such course of action”.

h The Memorandum of Acceptance of the above offer by the
first respondent attached to exhibit C and exhibit D – the
Board Resolution of the first respondent accepting the terms
and conditions specified in exhibit C has been reproduced
above. PW2 also testified that the Bank disbursed the facili
ity in three instalments which were recorded in the statement
of accounts (exhibits E1 and E2), but that the respondents
did not operate the account in accordance with the terms
of the offer and when they defaulted so many times in makj ing repayment, they later applied to reschedule the terms of
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repayment in exhibit F dated 8th July, 1994. Exhibit F reads
as follows:–
“We wish to apply for a one year GRACE PERIOD on the repayment of the principal of our SME facility with your Bank. This has
been occasioned by the fact that we have not been able to enjoy
the full benefit of the facility because:–
1. The disbursement had been coming to us in bits
(a) The sum of N8,323,633.45 was disbursed on 5th June,
1992.
(b) A second payment of N3,628,993.94 was made in
June, 1993.
2. The balance of $175,413,93 is not yet disbursed. This
amount was to be utilised for the purchase of two sets of
heavy duty high speed WAFIOS Nail making machines and
accessories. These machines are to form the life wire of our
nail production (for facilitating high turnover) because of
their high speed in our letter to you dated 7th March, 1994,
we expressed the importance of these WAFIOS machines
by stating “without these machines we may not be able to
pay off the accrued principal and interests as and when
due”. This statement was backed up with the Feasible costs/
benefit analysis of two WAFIOS machines – (copy enclosed)
3. The present political and economic situation in the country
has made it almost impossible for us and other manufacturing concerns in Nigeria to operate with profit because:–
(i) Our industrial raw material (6mm or 5.5mm steel wire)
is hard to come by because of the Federal Government
regulation of foreign exchange.
(ii) Operating costs generally, has gone up beyond the
expectation of every industrialist because of high inflation in Nigeria which is above 70%.
(iii) The market demand for Anino’s products (wood nails
of all sizes) has gone down as a result of the slow
down in the construction industry nation wide. Also
the political friction between Nigeria and Cameroon
who use to purchase a large quantity of our wood nails
is not to our advantage.
Moreover, the demand for office pins, paper clips and staple
pins has also reduced because of constant industrial actions in
government offices and schools who make up the end users of
these products.
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Sir, we therefore hope you will consider our uncomfortable position by granting this application and making sure that the balance
of $175,413,93 is released to our German customers so that they
can effect the shipment of the two WAFIOS machines as soon as
possible. We thank you for your anticipated Co-operation.”

PW2 further testified that since the respondents were not
showing any serious commitment in repaying the facility,
the application in exhibit F was declined and in 1995, the
bank paid the sum of N2 million by way of transfer from the
account of Oosy Holding Ltd exhibit G is a letter dated
November 7th, 1996 from OOSY Industries to the M.D.
ABC Merchant Bank and it reads:–
“You will recall that in order to assist our Associated Company –
Anino International Plc – A public quoted company with about
1,200 shareholders – our Chairman Nze O.N.E. Nwaozuzu who
owned about 11% of the Share Capital agreed that we should support Anino by funding the cost of their L/Cs to import raw materials for their productions. We therefore wrote you on the 11th
February, 1994 as per copy of our letter marked Appx. 1 authorising you to bid for FOREX on behalf of Anino International and to
debit the cost to our account.
You debited our Account on the 15th February, 1994 with
N3,299,076 as per your debit advice marked Appx. II. When the
CBN closed your customers’ Forex Account, you recredited
OOSY with the unutilised portion of the fund we provided for the
purchase of Forex, namely N639,654.97 – as per your Credit Note
of 28th February, 1995 marked Appx III. Of the L/Cs opened in
early 1995, two still remain outstanding. i.e. L/Cs No OLC/007/95
for US$49,400 and OLC/008/95 for US$12,150. As there is obviously excessive delay in the supplier despatching the goods (glue
for staple production), we now authorise you to cancel the L/Cs
and to recredit OOSY with the Naira equivalent of 21,550 Dollars
plus accrued interest from January, 1995 to date. You are also to
calculate and credit to OOSY with accrued interest on the other
L/C No. OLC/021/94 from October, 1994 when it was opened to
end of 1995 when it was negotiated. We further authorise you to
utilise the sum total of these credits to issue a cheque in favour of
CBN (SME) Account ABCMB/Anino International Plc and forward the cheque to NDIC. Please advise us when you have done
so. This letter is being copied to CBN (SME) and NDIC.
Signed
Signed
J.C. Dimaku
Nze O.N.E. Nwaozuzu
Admin/Accounts Manager
Chairman.”
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PW2 also testified that as a result of the continued default on
the part of the respondents, they handed the matter over to
their lawyers and received exhibit H from the Lawyers to the
respondents. Exhibit H, is a letter dated 29th October, 1996 b
from Adimabua Osadebe and Co to Messr. Uwazurike and
Associates, and titled “RE: N22,528.619 Indebtedness to
ABC Merchant Bank (Nigeria) Limited”. It reads:–
“We are solicitors to Anino International of and we have our cli- c
ents instructions to write you with reference to your letter dated
the 25th October, 1996.
Without prejudice to your clients instructions to recover the sum
of N22,528.619 from our clients, the actual principal amount of
the SME Loan Facility granted was N12,081,081 while the accumulated interest stood at N10,447,537 out of which a total sum of
N3.6m has been paid to the bank and serious efforts are being
made by the company to liquidate the balance. It will interest you
to note that out of the approved SME Facility, our clients has an
undrawn balance of $175,423.94 which they had repeatedly requested ABC Merchant Bank to release but which they had refused so to do. The SME Facility granted was fully secured with
the fixed assets of the Company comprising of its premises at 95,
Limca Road, Nkpor to which Messrs. Ora Egbunike and Associates have been instructed to dispose off and the proceeds applied
to liquidate the company’s outstanding indebtedness to ABC Merchant Bank. In addressing the issue of settlement of the debt, our
clients had equally on the 20th September, 1996 forwarded a comprehensive proposal to ABC Merchant Bank with copies to NDIC,
SME unit of CBN, Director of Banking Operation – CBN, Abuja
which includes plans to dispose off its factory premises at Nkpor,
Anambra State as earlier stated and to which no reply has been
made by ABC Merchant Bank.
We would oblige you to give us some time within which to liquidate our indebtedness to ABC Merchant Bank. Thanking you in
anticipation of your cooperation.”
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On interest rates, PW2 explained that the interest rate
charged were not fixed at the execution of the facility in
i
1991, that they were charging 19% sometime in 1993, and
they also reversed and charged between 20% and 31.25%,
but when the interest rate was regulated by the Government,
they were charging 21% to date. During cross-examination
by Mr Uche Anya, learned Counsel for the respondents, a j
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Debit Advice dated 28th May, 1993 for N1 million Naira
was admitted in evidence through PW2 and marked as exhibit I–D.

Two witnesses also testified on behalf of the respondents.
Chief Obi A. Uchendu, an Assistant Director with the SME
Office Debt Management Dept. with the CBN, Abuja gave
evidence as DW1 to the effect that the first respondent hapc
pened to be one of the projects financed under the SME World
Bank Loan Assisted Scheme; sometime in 1990, a sum of
869,841 U.S. Dollars was approved for the first respondent
by the CBN through the Bank; and that out of this sum, the
d amount released to ABC Merchant Bank for onward transmission to the first respondent was 694,427.06 U.S. Dollars.
DW1 testified that the CBN is just an agent as the loan
comes from the World Bank and ABC Merchant Bank was
e one of the participants as CBN did not deal with individuals
but the banks that come in. He gave evidence that the repayment of the loan for working capital was supposed to
start from 15th February, 1993 and end on 15th February,
f 1995, while that for fixed assets started 15th August, 1995
and to end 15th February, 1999. He stated that CBN sent a
Bill to the Bank informing them of what is due at any particular given period, and that they have two billing periods
g in a year, i.e. 15th February, and 15th August, and that to the
best of his knowledge, according to their records, they have
paid back N4,450,848.57 as at 6th April, 1994. Furthermore,
that from their records, what is outstanding as at their last
billing date 15th February, 1993 is N17,626,229.07, out of
h
which N10,085,333.59 is the principal sum and
N7,540.895.50 are interest charges.
i

j

He also explained that the participating agreement is that
when a bill is forwarded to the participating bank and there
was no response, they send a maximum of two reminders,
after which they debit the account of the bank with what is
due, which is what they did with ABC Merchant Bank, as
the last payment on the 6th April, 1994 was a direct debit on
the account when they did not respond. He pointed out that
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in the case of a distressed bank, they can not debit again
because there is nothing on the account, so they only write
to them, worry them, discuss with them and plead with them
to pay what they collected until the Management of CBN b
takes a decision on it. DW1 further testified that they normally release money on request and unless the Bank requests in writing they can not disburse. Exhibit J–D is a
letter dated 25th February, 1994 from ABC Merchant Bank c
to the Director, Debt. Management Dept. CBN titled “Request for final Disbursement of $175,413.94 Re – Anino
International Plc Project No. 9/202/A/119/A-106” and it
reads as follows:–
d
“We refer to your letter of 17/5/93 on the above referenced client
and hereby request that the undrawn balance of $175,413,94 in
foreign currency representing the final disbursement of the approved project be transferred to our SME Foreign A/C No.
00709378 with Amex Bank Limited, New York to enable the cli- e
ent procure 2 (two) sets of heavy duty speed nail machinery and
accessories for their nail productions.
Please find enclosed copies of the FORM M stamped “SME NOT
VALID FOR FOREIGN EXCHANGE” and pro forma invoices f
for your perusal.”

DW1 further testified that the request in exhibit J–D was
rejected because by that time ABC Merchant Bank had been
declared distressed. He explained further that when they g
noticed that some Banks were advertised as being distressed,
some of the efforts they put in place in order to see that the
projects were getting on included advising the bank and
where they had access to the promoters, they advised them
to look for a living bank to take over the scheme. He then h
stated.
“Yes, I am saying that the first respondent would have got their
money if they had nominated another bank that is not distressed
provided the original participating Banks agreed to consent and i
cooperate with the new Bank – SME as the name implied is for
small medium enterprises and it was open for any applicant that
qualifies as introduced by the Bank whether individual or company,
once it qualifies within those terms. There is no discrimination
j
between individuals and companies. Our security is the Bank.”
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Exhibits K1–D to K3–D were tendered in evidence through
DW1. However, it must be noted that they were documents
DW1 used while giving evidence and not official documents
b emanating from CBN but were signed and dated by DW1
while in the witness box before being admitted in evidence.
Exhibit K1–D is simply headed “Anino International Plc”
and contains the following information:–
c
“1. The actual amount approved
– $869,841.00
2. The amount actually disbursed

d

e

3. Undisbursed amount
4. Amount actually repaid
5. Amount actually owed as
at15/2/98
6. Arrears of Principal Outstanding
7. Outstanding Principal not yet due

– $694,427.06
(N12,059,382.04)
– $175.413.94
– N4,450,848.57
– N17,626.229.07
– N 8,644,486.55
– N 1,440,847.02
N10,085,333.57

f

g

h

Exhibit K2–D is headed “Anino International Plc Re – PB –
ABC Merchant Bank”.
“(1) Amount approved
(2) Amount Disbursed:
Fixed Asset

j

USD869,841.00
$382,941.29
$311,485.77
$694,427.06

(3)

Amount repaid
The following figures
marked “Total”
Principal
Interest
C.C.
Accrued Interest
Total

i

=
=

are reflected in the last column
–
–
–
–

N 1,974,048.47
N 2,341,115.11
N
64,851.03
N
70,833.96

–

N 4,450,848.57”

The third respondent, Nze Oliver Nlemndu Edo Nwaozuzu
gave evidence as DW2, to the effect that he was introduced
to the first respondent by ABC Securities which is a 100%
owned subsidiary of ABC Merchant Bank; that he was written to by ABC Securities being introduced to the first
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respondent which was then selling its shares by public offer;
that ABC Merchant Bank recommended the shares to him
by arranging for him to become a Director of the first respondent; that when he said he was not quite sure of it, and b
did not want to put his money into it, they volunteered to
give him the money required to buy shares 100%. A letter
addressed to him titled “Proposal on Subscription for Shares
of Anino International Plc.” was admitted in evidence as c
exhibit L–D. A second letter to him dated 17th July, 1990
and titled “Re – Anino International Shares” was also admitted in evidence as exhibit M–D. The letter offering DW2 the
money to buy share is exhibit N–D, dated 16th July, 1990 d
and titled “Banking Services.”
He further testified that he became a Director in the first
respondent Company in May, 1991; that the loan application
from the first respondent to ABC Merchant Bank was sub- e
mitted in February, 1990 and at that time he was never associated with the first respondent and did not even know of the
existence of a Company called Anino International Plc.; that
he was neither a shareholder nor a Director then and only f
became aware of the Company in July, 1990 when ABC
introduced the Company to him; that he did not influence
the loan in any way; that he did not know anything about the
loan but later became aware that they took a loan from ABC
g
Merchant Bank as he was there then. He also testified that
the first respondent is a public quoted company and it has
2,247 shareholders. An annual Report and Accounts 1993 of
the first respondent was admitted as exhibit O–D.
h
He gave evidence that the facility extended to the first respondent was properly secured with a debenture that incorporated a fixed and floating charge on the assets of the
company, the main charge which he said, was more than
i
enough because it included future assets; that the Company
provided all that is required to perfect the security; that the
responsibility of perfecting it is that of the lender not the
borrower because it is the interest of the lender that is effected by the perfection. A Letter dated 13th April, 1995 to j
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the M.D. ABC Merchant Bank titled “Re – Perfection of
Legal Mortgage” was admitted in evidence as exhibit P–D.
He further testified that the total loan came to about N12
million received as not all the money approved for the first
respondent was released; that approximately $175,000 was
not released; that their General Manager went to Abuja to
protest vigorously to SME that the non-release of the money
had completely killed the operation of the company and
made it impossible for the company to produce; that they
were told that it was unfortunate that they were in that position because their policy was that ABC was a distressed
Bank and they had been informed by the CBN of that fact;
that the effect of non-disbursement is why they are before
the Tribunal because they could not produce; that they used
the initial disbursement to order and bring in machines; that
the $175,000 which would have amounted to about N15
million was to be used as working capital to buy raw material and accessories for production; that they have repaid a
total sum of N9 million.
Two letters dated 7th November, 1996 from Oosy Industries Ltd to the M.D. ABC Merchant Bank and titled “Transfer of N2 million from Oosy Holding Shares Deposit
Account to Anino International Plc Loan Account” and the
other titled “Cancellation of L/Cs No. OLC.007/95 for U.S.
Dollars $9,400 and L/C OLC/OO8/95 for U.S. $12,150,00
and Re-Crediting Proceeds to Oosy Industries was admitted
in evidence as exhibits Q1–D and Q2–D respectively. Other
documents evidencing payments admitted in evidence
through DW2 are – A Teller for N164,090 dated 27th July,
1993 – exhibit R1–D; A letter dated 18th February, 1997
from UTB to the General Manager, Anino International
titled “Request for Photocopies of Paid Cheques to ABC
Merchant Bank” – exhibit R2–D; A letter from UTB to the
G.M. Anino International dated 19th February, and titled
“Request for Cash Payments made to M.J.T. Owoseni of
ABC Merchant Bank” – exhibit R3–D; A debit Advice dated
28th May, 1993 for N1 million – exhibit R4–D; A copy of
two cheques for N100,000 each – exhibit R5–D; A copy of
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a Gamji Bank Cheque for N150,000 – exhibit R6–D, A copy
of a Gamji Bank Cheque for N50,000 – exhibit R7–D; A
copy of a UTB cheque for N100,000 – exhibit R8–D’ And
three copies of two UTB cheques each for N100,000 as
exhibits R9–D to R11–D respectively.
DW2 further testified that ABC Merchant Bank had a
branch in Onitsha and they were always short of cash since
they were dealing in cash at that time, whenever they sent
their officers or treasury officers, the M.D. of the first respondent would give them cash to defray expenditure, and
sometimes they required cash to settle small depositors who
come to withdraw from their accounts. On the letters of
credit, DW2 explained that it was held in escrow with ABC
Merchant Bank for about 2 years before he gave instruction
to have it cancelled, that the $21,500 was the principal used
to open the current account.
Furthermore that under the CBN rules, the interest earned
on current account money which got outstanding attract
interest from corresponding banks that hold on to that
money, and that such interest under CBN rules should be
returned, sold to the CBN and the Naira element will be
credited to the customer who opened the current account. He
complained that they never got Statements of Accounts, as
the bank was an unorganised one that hardly issued Statements of Account. A letter demanding for Statements of
Account from Oosy Holdings to the Accountant ABC Merchant Bank dated 1st November, 1996 was admitted as exhibit S–D. He also testified that his family company, Oosy
Holdings have a lot of confidence in the first respondent and
believe in their prospects and survival and have so far a little
over a N4 million of its money in liquidation but the total
money paid by the company is about N9 million, and that
the company is close to dying as they had hoped to get the
$175,000. He then stated as follows in his evidence-inchief:–

b

c

d

e

f

g

h

i

“We are still investigating the cash withdrawals from our office
but subject to verification, I believe about N3 million is
outstanding to ABC Merchant Bank. I am a human being with j
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b
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d

e

integrity, I can not disown what I borrow. In this case, the company which I got involved with in a later stage and on an introduction of ABC Merchant bank arranged a loan of approximately N26
million, eventually we got only N12 million and did not get the
rest so we are thrown unto absolute confusion and helplessness.
Having charged all the assets to the hilt, all charged to the bank,
there is no way they can use those assets to attract money from
new customers or lenders. If the Bank wished they could have sold
the assets charged to them and realise their money. They did not
do that, they allowed interest to be mounting on the loan, frustrated all our efforts to produce and provide employment to several
hundreds of people. They now bring us to the Failed Bank Tribunal which is a name nobody wants to hear. So we are appealing to
the Tribunal to look at this case and first of all order that the account be properly reconciled now that NDIC has come into it. If
we have time with NDIC and SME and the Bank to reconcile the
accounts and know what is outstanding. We have approached the
Stock Exchange to help us reschedule and get somebody to take
over the loan. We are also pleading for an interest waiver.”

From the totality of the evidence before the Tribunal, it is
obvious that there is no dispute as to the fact that an SME
Loan Facility was disbursed to the first respondent through
f ABC Merchant Bank. What is clearly in dispute is the outstanding balance being owed for which the applicant has
instituted this action. In his submissions on this issue, Mr
Anya submitted that from the evidence of DW1, a total sum
g of N10,085,333,59 was disbursed to the first respondent
through ABC Merchant Bank and of this sum the Bank
admitted receiving only N2,000,000 but that the first respondent led evidence to the fact that indeed over
h N8,000,000 was paid to the Bank. He further submitted that
incredibly CBN through DW1 informed the Tribunal that
the Bank only remitted N4,450,848.57 as at 6/4/94. He was
of the view that the comic summary is as follows:–
i

j

(a) The applicant claims first respondent repaid only N2
million.
(b) First respondent establishes through unchallenged
and uncontradicted evidence that it actually paid
over N8 million.
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(c) The CBN announces to a bewildered Tribunal that
the applicant remitted only N4,450,848.57.
Counsel for the respondents then posed the question – If all
the first respondent paid to the Bank was N2 million Naira,
how come the Bank remitted N4,450,848.57 to the CBN?
He contended that the natural inference and deduction is that
the applicant was fraudulent by failing to pay over sums
received for liquidating the SME loan.
He therefore invited the Tribunal to note that the Bank
breached faith by withholding money paid by the first respondent for reducing first respondent’s indebtedness under
the SME loan. He further urged the Tribunal to note that the
applicant did not reflect all the payments made by the first
respondent in its accounting system, and that in fact the
Bank refused to make Statements of Accounts available to
the first respondent. He was of the view that if the Bank has
reflected the various payments made by the first respondent
in its accounting system, whatever balance the first respondent would have owed would have been utterly insignificant
and this suit may have been unnecessary.
Now, I must say unequivocally that at no time was this
Tribunal bewildered by any evidence presented before it. It
must be made clear from the onset that there are two separate and distinct contractual obligations involved in this case
that should not mix at all, i.e. the contractual obligation
between the CBN and ABC Merchant Bank on the one hand,
and that between ABC Merchant Bank and the first respondent on the other hand, and as long as it is borne in mind that
the contractual obligation relevant to this proceedings is that
between ABC Merchant Bank and the first respondent, there
will be no need for any bewilderment on the part of anybody.
Be that as it may, DW1 did not say that the sum disbursed
to the first respondent was N10,085,333.59. He stated as
follows in his evidence-in-chief:–

b

c

d

e

f

g

h

i

“Sometime in 1990, a sum of 869,841 US Dollars was approved
for the first respondent by the CBN through the applicant (Bank). j
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b

c

As at then it translated to N18,4140 to one Dollar i.e. the exchange
rate used to vary from time to time, at that time it would amount to
N16,017,339.16. Out of this sum, the amount released to ABC
Merchant Bank for onward transmission to the first respondent is
694,427.06 US Dollars. Applying the different rates at different
times, the total came to:–
(1) –362,740,390 US Dollars
= N 6,679,500.00
(2) –154,972 US Dollars at 10,6091
= N 106,774.65
(3) –10,064,44 US Dollars at 10,6091
= N 106,774.65
(4) –166,650.32 US Dollars at 21.7761 = N 3,628,993.94
Total

d

e

f

= N12,059,382.04

The interest rate applicable to this type of project, the CBN
charged at a CBN discount rate. For the first disbursement we
charged 17.5%. At that time the CBN had a ceiling of 22.5%. The
second interest applied was 23% when the Bank has a ceiling of
27.38%. When the Bank charged 26% the Banks were allowed
31.25%. Then we charged at 13.5%, the Banks were allowed to
charge 20.62%. That was as at 1994 before the exchange rate was
deregulated.
The loan comes from Word Bank. CBN is just an agent and ABC is
one of the participants because we do not deal with individuals but
Banks that come in. If there was an agreement between the Bank
and a customer, the participating Bank can charge its own interest
on the loan even though it is a world Bank assisted loan.” (Italics
mine.)

g The above statement by DW1 clearly spells out what I stated
earlier – The contract between the first respondent and ABC
Merchant Bank is completely a separate and distinct contract
from that between ABC Merchant Bank and CBN as regards
the SME Loan Facility disbursed to the first respondent
h
through ABC Merchant Bank. This is further evident in the
reply of DW1 during cross-examination by Mr Uwazurike,
learned Counsel for the applicant, when he said “With the
SME Loan, the contract we have is with the Bank, at this
i moment the debt owed is to be paid by the Bank, they are
liable for the outstanding balance.” (Italics mine.)
Now, the question, how much was disbursed to the first
respondent through ABC Merchant Bank in the first place?
j It is a general principle of law that where there is oral as
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well as documentary evidence, documentary evidence should
be used as a hanger from which to assess oral testimony.
(See Kimdey v. Mil. Gov Gongola State (1988) 2 N.W.L.R.
(Part 77) 445, Umoru v. Oduogbo (1993) 6 N.W.L.R. (Part
298) 217). Exhibit E1, the statement of account titled “Special Loans – Principal” reflects a debit balance of
N12,059,382.04. Counsel for the respondent in his address
urged the Tribunal not to attach any weight to the statement
of account tendered by the applicant, since the Bank refused
to make Statements of Accounts available to the first respondent. There is no evidence before the Tribunal to justify
a finding that no weight will be attached to exhibit E, on the
other hand, the evidence of DW1, a witness called by the
respondents, confirms the fact that the amount disbursed to
the first respondent through ABC Merchant Bank was
N12,059,382.04. In any case, Ledger cards or Statements of
Account without more, may sometimes be enough to prove
the indebtedness of a defendant. (See Owena Bank v. Akintuyi (1992) 8 N.W.L.R. (Part 259) 347; Olasehinde v. A.C.B.
Ltd (1990) 7 N.W.L.R. (Part 161) 180). I therefore find as a
fact that the sum of N12,059,382.04 was disbursed to the
first respondent through ABC Merchant Bank.
Now, what is the outstanding balance for which the applicant has instituted this action?. The amount of the Loan and
Advance being claimed by the applicant in this Application
for a Recovery of debt is in “respect of the borrower’s account with the Head Office branch which stood at
N22,528,619,00 with interest at 21% p.a. still continuing”.
In his own address, Mr Uwazurike submitted that the respondents’ lawyer wrote exhibit H admitting the debt but
asked for more time to pay and that once a party admits a
loan, then the onus is on him to show reasons for nonpayment. To buttress his submission, he referred the Tribunal to the case of Macauley v. NAL Merchant Bank (1990) 6
S.C.N.J. 117(130). In exhibit H, headed “Re – N22, 528,619
indebtedness to ABC Merchant Bank (Nigeria) Limited” the
respondent’s solicitors stated as follows in the second paragraph “Without prejudice to your clients instructions to

b

c

d

e

f

g

h

i

j
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recover the sum of N22,528,619 from our clients, the actual
principal amount of the SME Loan Facility granted was
N12,081,081 while the accumulated interest stood at
N10,447,537 out of which a total sum of N3.6m has been
paid to the bank and serious efforts are being made by the
company to liquidate the balance.”
To my mind, the above statement is self explanatory. It
amounts to an admission by the respondent’s solicitors that
the first respondent was in fact indebted to the Bank. Generally, a statement of fact contained in a document prepared by
a party’s solicitor can be taken as an admission by that party.
However, the effect of such an admission is a different consideration entirely. It is like all other evidence, and one must
consider the circumstances under which it is given and what
weight is fairly to be attached to it. If the whole evidence on
which the party is said to make an admission was the inference which his solicitor drew from a state of affairs, then it
is for the Judge, having all the facts before him, and all the
materials upon which the solicitor made the admission, to
determine what worth the admission is. See Nigerian Wire
Industries Plc v. European Trade and Finance Plc (1997) 6
N.W.L.R. (Part 510) 632, Eboade v. Atomesin (1997) 5
N.W.L.R. (Part 506) 490.
In the instant case, the solicitors stated unequivocally that
they had the authority of the respondents to write exhibit H,
and what is more, they corrected the figure of N22,528,619
by adding that the actual principal amount of the SME Loan
facility granted was “N12,081,081” while the accumulated
interest stood at “N10,447,537”. Thereafter, in the last paragraph of exhibit H, they pleaded “we would oblige you to
give us some time within which to liquidate our indebtedness to ABC Merchant Bank”. I am therefore satisfied that
the respondents admit that they were indebted to the Bank.
Liability is therefore established, it is a different matter
entirely whether they have repaid all or some of that amount
in liquidation of their indebtedness.
Mr Anya in his address, also submitted that the law is trite
that he who asserts must prove, referring to the case of UBN
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Ltd v. Penny Mart Ltd (1992) 5 N.W.L.R. (Part 240) 288,
this he said, is in consonance with the position that the burden of proving a party’s indebtedness under a contract is on
the creditor, and cited in support the decision in the case of b
Weide and Co (Nigeria) v. Weide and Co Hamburg (1992) 6
N.W.L.R. (Part 249) 627 at 640 that:–
“Where a debt is in dispute, the burden is on the creditor to
c
prove:–
(a) that a debt is owed; and
(b) the particular amount owed.
Where a plaintiff fails to prove the existence of a debt, he does not
qualify as a creditor and a court of law not being a charitable insti- d
tution will not give judgment to him on a debt not proved.”

He further submitted that this burden on the applicant/
Creditor has not yet been discharged in view of the conflicting evidence and documents tendered by parties at the trial.
He urged the Tribunal to take judicial notice of various sums
paid and order that sums paid must be deducted from loan
granted. Also that interest calculated by the applicant must
be ignored seeing that the interest was compounded as
though payments actually made were ever made. He also
contended that since the bank by its fraud on the first respondent (withholding money meant for SME loan repayment) has made it impossible to determine amount
outstanding, the Tribunal (subject to noting the difference
between amount disbursed by CBN and sum proved to have
been repaid by first respondent) should hold that the first
respondent has discharged its obligation to the applicant, or
in that alternative, hold that the first respondent’s indebtedness be limited to the principal sum advanced to the first
respondent MINUS sums repaid.

e

f

g

h

Now, in matters before the Failed Banks Tribunal, once
i
NDIC as liquidator of a Bank has proved the grant of facilities pleaded by them to the respondent, and the receipt of
the various sums of money, the subject matters of the facilities, the onus is on the debtors to prove repayment of the
loan or overdraft if a dispute arises in this regard. See Lion j
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Investments Ltd v. NDIC (1997) 2 F.B.T.L.R. 16. Have the
respondents in this case discharged this onus on them to
prove repayment of the SME loan facility of
b N12,059,382.04 plus accumulated interest? What is the case
for the respondents?
Exhibit Q1–D, dated 7th November, 1996, is titled “Transfer of N2 million from OOSY Holdings Share Deposit Acc count to Anino International Plc Loan Account” and the first
paragraph reads – “We enclose a copy of our letter dated 8th
February, 1995 asking you to transfer N2 million from
OOSY Holdings Share Deposit Account to Anino Internad tional Account in reduction of the outstanding balance due
from Anino International.”
In his address, Mr Anya submitted that the first respondent
led evidence to the fact that indeed over N8,000,000 was
e paid to the bank and that this included “exhibit G (letter
directing the applicant to cancel Letters of Credit numbers
OLC/007/95 and OLC/008095 for $12,150). See particularly
paragraph 3 lines 7–9 of exhibit G. ($21,550 x 90 =
f N1,939,500)” and “Exhibit Q2–D (paying another N2 million”. A close study of exhibit G (reproduced above) tendered by the applicant and exhibit Q2–D tendered by the
respondent’s shows clearly that both documents are one and
g the same and there is nothing on the face of both documents
to indicate the exchange rate to be used to convert the Dollars to the Naira equivalent. It is a wonder therefore, where
Counsel for the respondent got the figure “N1,939,500 and
N2 million” respectively as the amount repaid by the reh spondents, using exhibit G and Q2–D (which are one and the
same documents) as evidence of each repayment. The last
paragraph of exhibit G and Q2–D, dated 7th November,
1996 reads as follows:–
i
“As there is obviously excessive delay in the supplier despatching

j

the goods (glue for staple production), we now authorise you to
cancel the L/Cs and to recredit OOSY with the Naira equivalent of
21,550 Dollars and credit to OOSY with accrued interest on the
other L/C No. OLC/021/94 from October, 1994 when it was
opened to end of 1995 when it was negotiated. We hereby authorise
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a
you to utilise the sum total of these credits to issue a cheque in
favour of CBN SME account ABCMB/Anino International Plc and
forward the cheque to NDIC. Please advise us when you have
done so, this letter is being copied to CBN and NDIC.”
b

Be that as it may, exhibit I–D, dated 28th May, 1993 is the
same document as exhibit R4–D and they are copies of a
Debit Advice crediting the Bank with N1 million Naira
“Being part Interest payment on SME loan”. Exhibit R1–D c
is a Teller for N164,090 dated 27/7/93. Exhibit R2–D is a
letter from Universal Trust Bank to the General Manager,
Anino International Plc, dated 18th February, 1997, it is
titled “Request for Photocopies of Paid Cheques to ABC d
Merchant Bank” and it reads:–
“We refer to subject dated 12/7/97 and wish to confirm the honouring and payment of the underlisted cheques presented to us for
settlement, through the presenting Bank as stated:–
Date/Cheque

Date paid

Presenting Bank

18/8/94
26/9/94
22/5/95
31/5/95
30/6/95
30/10/95
31/7/95
31/12/95
31/8/95

27/8/94
5/10/1994
25/5/95
2/6/1995
4/7/1995
9/11/1995
2/8/1995
16/1/96
4/9/1995

PBN Onitsha
PBN Osha
PBN Osha
PBN Osha
PBN Osha
AIB Osha
PBN Osha
Hallmark Owerri
PBN Osha

Cheque No
661143
A130608
A135776
A135777
A135782
A135783
A135783
A135788
A135784

Amount
N
50,000.00
100,000.00
50,000.00
50,000.00
100,000.00
100,000.00
100,000.00
100,000.00
100,000.00.”

e

f

Exhibit R3–D, dated 19th February, 1997 is titled “Request g
for Cash Payments made to Mr J.T. Owoseni of ABC Merchant Bank Nigeria Ltd” and it reads as follows:–
“We refer to subject dated 17/2/97 and hereby confirm the receipts
and payments of cash in respect to the open cheques made in fa- h
vour of subject as stated below:–
Date Paid

Cheque No.

11/10/95
16/10/96
08/03/96
29/03/96

001514320
001514320
001514335
001514347

Amount
N
100,000.00
100,000.00
100,000.00
100,000.00

i

Exhibits R5–D to R11–D are copies of 5 Gamji Bank
Cheques for the sums of N1,000,000, N1,000,000,
N150,000, N50,000,00 respectively; and 7 copies of UTB j
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cheques for N100,000, N100,000, N100,000, N100,000,
N100,000, N100,000 and N100,000 respectively.
b

c

d

e

With regard to the cheque, exhibit R–5–D to R11–D, I find
I cannot place much weight on them as evidence of repayment by the respondents, to arrive at the conclusion, as submitted by Mr Anya, that the respondents had paid in the total
sum of N8,003,590 in liquidation of the respondent’s indebtedness to the Bank. This is in line with the decision of
the Special Appeal Tribunal in the case of Lion Investments
Ltd v. NDIC (supra), wherein Honourable Justice Agbaje
stated at page 34:–
“It is trite to say that a cheque is not a legal tender. It is only a
written order to pay the stated sum from the drawer’s account. In
our judgment, until value has been received for the cheque by the
respondent it cannot count in liquidation of the appellant’s indebtedness to the respondent. In our judgment, the onus is on the appellants to prove that value was given the respondent for the PCB
cheque.”

In any event, learned Counsel for the applicant, admitted
f that the applicants ignored the application for an amendment
of the contract by rescheduling the terms of payments via
exhibit F, but rather intensified efforts to recover the loan
which resulted in the recovery of about N7,176,537.90 with
exhibit G being the evidence of the payment of N2 million
g
Naira from the third respondent. He also pointed out that the
respondents admitted payment of over N7 million Naira in
the respondents Reply dated 10/12/96 and the Affidavit
dated 10/12/96 sworn to by one Ikemefuna Oteh in support
h of motion of the same date. As Counsel rightly noted, the
respondents averred in paragraph 4 of their Reply to the
applicants claim that it has paid over N7,000,000 to ABC
Merchant Bank in satisfaction of its indebtedness to the
i Bank. Instruments evidencing such payment shall be relied
upon at the trial.

j

Now, the respondents’ Reply and Affidavit is dated 10th
December, 1996, and in exhibit H, dated 29th October,
1996, the respondents’ solicitors stated that as at that date, a

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL, ZONE V, LAGOS)

638

Nigerian Banking Law Reports

Augie J
[1998] 8 N.B.L.R. (PART III)

a
total sum of N3.6 million had been paid to the Bank and
“serious efforts are being made by the company to liquidate
the balance”. The evidence in exhibits R1–D to R11–D were
of payments made before the 10th of December, 1996, and b
the instructions to cancel Letters of Credits and “utilise the
sum total of these credits to issue a cheque in favour of CBN
(SME) account ABCMB/Anino International Plc and forward the cheque to NDIC” was issued in exhibits G and Q2– c
D, dated 7th November, 1996 before the respondents’ Reply
was filed on the 10th of December, 1996. There is no evidence before the Tribunal of any payments made to the
Bank after the 10th of December, 1996. I therefore agree d
with Mr Uwazurike that the respondents admitted payment
of over N7 million Naira.
It is pertinent to bear in mind that in civil cases the onus of
proof is not as fixed on the plaintiff as it is on the prosecution in criminal cases. In civil cases, while the general burden of proof in the sense of establishing his case lies on the
plaintiff, such a burden is not as static as in a criminal case.
Not only will there be instances in which on the state of
pleadings the burden of proof lies on one party but also, as
the case progresses, it may become the duty of the other
party to call evidence in proof or rebuttal of some particular
point which may arise in the case. (See the case of B.O.N.
Ltd v. Akorede (1995) 1 N.W.L.R. (Part 374) 736; N.B.N. v.
Opeola (1994) 1 N.W.L.R. (Part 319) 126; U.B.N. Ltd v.
Ozigi (1994) 3 N.W.L.R. (Part 333) 385; Adegoke v. Adibi
(1992) 5 N.W.L.R. (Part 242) 410; Motanya v. Elinwa
(1994) 7 N.W.L.R. (Part 356) 252; Balami v. Bwala (1993)
N.W.L.R. (Part 267) 51 and Iwuchukwu v. Anyanwu (1993)
8 N.W.L.R. (Part 311) 307).

e

f

g

h

In the instant case, the applicant claimed in paragraph 3 of
i
the Further Statement/particulars in the Application for a
Recovery of debt, that the “respondents have failed or neglected to repay the loan which has accumulated interest
over the years”, however, the respondents have adduced
evidence that they repaid sum of N7,176,537.99 to ABC j
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Merchant Bank, and the onus now lies on the applicant to
call evidence to rebut this fact. There is no such evidence in
rebuttal, rather Counsel for the applicant in his address,
b admitted that they recovered the sum of N7,176,537.90 from
the respondents. I therefore find as a fact that the respondents repaid the sum of N7,176,537.90 to ABC Merchant
Bank.
c
Mr Anya also urged the Tribunal to ignore the interest calculated by the Bank seeing that the interests were compounded as though payments actually made were never
made. On this issue, the onus lies on the respondents to
d prove that interests were compounded as though payments
actually made were never made, but there is no evidence to
that effect before the Tribunal. It is an established principle
of law that the burden of proof lies on he who asserts and
e not on he who asserts the negative of an issue. See U.B.N. v.
Ozigi (supra). Salami, JCA aptly explained this principle in
Maximum Insurance Co Ltd v. Owoniyi (1994) 3 N.W.L.R.
(Part 331) 178 at 192:–
“The maxim “he who asserts must prove” operates in this manner.
f

g

A man cannot be expected to prove a negative assertion. The Latin
saying sums up the matter as follows – “Ei incumbit probatio qui
dicit, non qui negat; cum per rerum naturam factum negantis probatio nulla sit” meaning-the proof lies upon him who affirms, not
upon him who denies since by the nature of things he who denies a
fact cannot produce any proof.”

To my mind, if the issue in contention is the interest charged
by the Bank on the SME loan facility, then the answer is
h quite simple. DW1, a witness for the respondents stated
categorically that – if there was an agreement between the
Bank and a customer, the participating Bank can charge its
own interest on the loan even though it is World Bank assisted loan”. In this case, there was an agreement between
i
ABC Merchant Bank and the first respondent, that ABC
Merchant Bank shall be the bankers of the first respondent
and the Bank will charge interest. Paragraph 4 of exhibit B
is headed “Appointment of ABC Merchant Bank as bankers
j of the Company” and states thereunder “Steps have already
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been taken to appoint ABC Merchant Bank as the Company’s bankers. “Item 10 under “Conditions Precedent to
Drawdown” in exhibit C, reads – “The Company shall open
a current account with ABC Merchant Bank (Nigeria) Limited”. The respondents also signed the acceptance form
attached to exhibit C accepting “the terms and conditions as
contained in your facility letter dated 11/11/91 of which this
a copy”. The conditions on Interest Rates in exhibit C is as
follows:–
(i) Interest rate is subject to change but currently 19.6%.
(ii) In addition, you will pay to ABCMB on request such
additional interest as shall compensate ABCMB for the
cost or loss incurred in complying with any requirement existing or in future as might be requested from
SME or the introduction of any applicable law, regulation or requirement on ABCMB. Certificate as to the
quantum of such additional interest shall be conclusive
save for manifest error.
(iii) The bank shall reserve the right to vary interest rate
with notice should the terms/conditions under the SME
warrant it. However, ABCMB shall endeavour to advise/
Anino International Plc should there be any change in
interest rate.

b

c

d

e

f

In any case, it has been established by a long line of authori- g
ties that by the usual custom of banking, a banker has the
right to charge interest at a reasonable rate on facilities
granted and to debit the interest on the overdrawn account.
(See Ayansina v. Co-op. Bank Ltd (1994) 5 N.W.L.R. (Part h
347) 742; Faagol Instrument Ltd v. N.B.N. Ltd (1993) 1
N.W.L.R. (Part 271) 586; U.B.N. Ltd v. Ozigi (1994) 3
N.W.L.R. (Part 333) 385). See also the case of Aforka v.
A.C.B. Ltd (1994) 3 N.W.L.R. (Part 331) 217, where the i
Court of Appeal held as per Tobi, JCA that:–
“Banks being financial houses, live or thrive on interest rates.
A commercial bank such as the respondent can not be afloat unless
it charges interest rates. It is the interest rates that enable them to
be in business and make profits. Banks are never known to be j
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charitable institutions anywhere, including the respondent. They
know not such language as charity because it is antithesis to their
very commercial existence. That banks charge interest rates on
their loans is commonplace. While there may not be a common
law right to charge interest on an overdraft or loan, a claim for
interest by bank could be supported on the ground of universal
banking custom and practice or on the basis of implied agreement.”

c

In his address, Mr Anya also raised the question of illegality/
fraud against the first respondent by the applicant. He submitted that the relationship of the Bank with the first respondent vis-à-vis the CBN loan is the centre-point in the
d determination of the issue, because the fund which is the
subject matter in dispute did not emanate from the applicant
but from the CBN, and was only disbursed through the Bank
to the first respondent, likewise repayment was also chane nelled through the Bank to be remitted into CBN’s account.
He was of the view that by these contractual obligations, not
only is a banker/customer relationship created but also that
of the principal and agent relationship. He also contended
that by the relationship so created, the bank owed the first
f respondent certain rights and duties recognised and enforceable in law.
Mr Anya addressed the Tribunal extensively on the duty to
act in good faith; duty to account and/or keep proper acg count; and the consequences of a lawful contract illegally
performed by a party. As I stated earlier, the contractual
obligation relevant to this proceedings is that between ABC
Merchant Bank and the first respondent. The relationship
h between CBN and ABC Merchant Bank has no bearing to
this case of a Recovery of a debt owed ABC Merchant Bank
by the first respondent and is therefore totally irrelevant and
goes to no issue. Since the question of illegality/fraud raised
i by Counsel for the respondents goes to no issue, it will
amount to an academic exercise and therefore unnecessary
to address the issues raised in this judgment. Courts are
enjoined to avoid academic questions as an academic, hypothetical, or moot point is not an issue in controversy between
j two contesting litigants, and therefore cannot be the subject
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matter of a dispute in respect of an issue of civil rights and
obligations between disputing parties. (See Lawal v. Morohunfola (1998) 1 N.W.L.R. (Part 532) 111).

b
Another issue raised by Counsel for the respondents in his
address, is that of Frustration and/or Breach of Contract. The
main gist of his submission on this issue is that the purpose
of the loan granted to the first respondent was to set up small
c
and medium scale industry, and it was also the mutual understanding of the bank and the respondents that repayment
of the fund so granted will be effected by the respondents
from the proceeds or profits accruing from sale of the goods
d
produced.
He pointed out that clause 5 of exhibit C clearly stated that
at least 60% of the project annual turnover shall be passed
through the bank. He further submitted that the first part of
e
the loan was received exhausted by the first respondent to
buy material, equipment and settle other logistic support,
remaining a very vital machine and the working capital. He
referred to exhibit J–D, wherein the bank requested for the
remaining part of the loan from the CBN, which request was f
turned down for the reason stated by DW1 – “The request
was rejected because at that time ABC Merchant Bank has
been declared distressed”, in other words, that before the
making of exhibit J–D in July 1994, the bank was already g
distressed.
He further submitted the Bank did not disclose this fact to
any of the respondents, rather the Bank continued to deceive
and deal with the respondents until sometime in October, h
1996 when the first respondent sent one of its staff to CBN.
He urged the Tribunal to take into consideration the effects
of non-disclosure of and/or bank’s state of distress on the
i
respondents, which include the following:–
1.

The respondents were denied of the opportunity to
nominate another bank not in distress which would
have enabled it to continue with the contract with
j
CBN.
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2.

b

c

d

e

f

g

Substantial sum of money as interest accrued on the
loan against the first respondent. Had the Bank disclosed its state of distress and its attendant effect, the
respondents could have had the opportunity either to
continue with the contract or rescind it.
3. The contract was prematurely determined. This is
because the tenor of the loan transaction upon its
grant in 1991 was 9 years. But the applicant became
distressed before July, 1994 thereby making the contract incapable of performance.
4. Financial loss of money by the respondents. Apart
from the first respondent’s personal fund expended
on the project, the second–fifth respondents in the
process of actualising the project also lost their personal money as a result of the bank’s distress.
On the issue of frustration, he contended that the Bank’s
state of distress is a defect, so fundamental in law which
touched the root of contract in dispute, but in short, the character of the contract became altered due to the Bank’s distress, because under the contract, the first respondent cannot
receive any or part of the project fund directly from the
CBN, as it must be through the Bank who in this case died
and faded out of existence, which affected the respondent
who was starved of the fund with which to stay alive, function, and perform it’s obligations under the contract. This, he
said is a clear case of frustration, and referred the Tribunal
to the following decisions:–

h

(1)

i

(2)

j

Salami v. Bentworth Finance (Nigeria) Ltd (1968) NCLR
102:–
“The doctrine of Frustration arises where performance
has become literally impossible or only possible in a way
different from that originally contemplated.”
Western Nigerian Finance Corp. v. West Coast Builders Ltd
and another (1971) 1 U.I.L.R 93:–
1. If some unexpected event occurs whereby the contract
is stopped, it seems certain that prima facie this could
lead to a frustration of the agreement between the
plaintiff and the first defendant.
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2.

Frustration occurs whenever the law recognises that
without default of either party, a contractual obligation
has become incapable of being performed because the
circumstances in which performance is called for b
would make it a thing radically different from what
was undertaken by the contract.

He further submitted that the effect of frustration is to discharge the contract as to the future, releasing both parties c
from further performance, and that the discharge is automatic. He cited the English case of Cricklewood Property
and Investment Trust Ltd v. Leighton Investment Trust Ltd
(1945) 1 All E.R. 522, wherein it was held:–
d
“Frustration may be defined as the premature determination of an
agreement between the parties lawfully entered into and in course
of operation at the time of its premature determination; owing to
the occurrence of an intervening event or change in circumstances
so fundamental as to be regarded by law both as striking at the root
e
of the agreement and as entirely beyond what was contemplated
by the parties when they entered into the agreement - where it
does, frustration operates to bring the agreement to an end as regard both parties forthwith and quite apart from their violation.”

On his own part, Mr Uwazurike submitted on the involvement of CBN, that it is trite law that only parties to a contract can rely on it and enforce it, as the doctrine of privity
of contract makes it clear that only parties to a contract can
enforce it, furthermore, that you are excluded, even if it is
made for your own benefit. He referred the Tribunal to the
cases of Negbenebor v. Negbenebor (1971) N.S.C.C. 200,
Chief Ojomo v. Incar Nigeria Ltd (1993) 11 K.L.R. 53, and
Niger Progress Limited v. Norther East Line Corp. (1980)
20 N.S.C.C. 211. He also submitted that all the evidence of
DW1 can not alter the contract between the Bank and the
respondents, as terms of contract are sacrosanct and only the
parties to it can alter it, citing in support the cases of
Evbuomwan v. Elema (1994) 11 K.L.R. 321 and Macauley
v. NAL (supra).
On the non-release of the $175,000 he contended that both
PW2 and DW2 are agreed that the first respondent was not
living up to its obligation to repay the loan on the due dates,

f

g

h

i

j
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which was contrary to the terms of the loans as stated in
exhibit C, and the penalty which is the recall of the loan was
already in operation by 1994, and as such the first responb dent having defaulted in its obligation cannot plead frustration by the Bank, since the Bank became frustrated as a
result of the non-fulfilment of its obligation by the first
respondent, citing as authority the case of Mazim Engineerc ing Ltd v. Tower Aluminium (1993) 7 K.L.R. 78.
I agree with Mr Uwazurike. A distinction has been made in
this judgment, between two completely separate contracts
and it bears repeating. The contractual obligation that exd isted between CBN and ABC Merchant Bank in respect of
the SME loan facility disbursed to the first respondent has
nothing whatsoever to do with this action before the Tribunal and is therefore irrelevant to the whole proceedings. This
e is an Application for a recovery of debt owed to ABC Merchant Bank by the first respondent in respect of the SME
loan facility disbursed through ABC Merchant Bank to the
first respondent in a different contract altogether, with its
f own terms and conditions as per exhibit C which the respondents accepted. It is stated quite clearly in exhibit C,
that in the event of default of payment:–
g

h

i

j

“We may demand immediate repayment of the loan together with
interest and all other monies, obligations and liabilities from time
to time secured by the Debenture if any of the events of default
specified in this facility letter, this LOAN is repayable on demand.
Please note that although the facility has been granted for a stated
period, we reserve the right to cancel or revise it at any time
should we consider that circumstances have arisen which justify
such course of action.” (Italics mine.)

PW2 gave evidence that the respondents did not operate the
account in accordance with the terms of the offer especially
as regards repayment, and when they defaulted so many
times in making repayment, they wrote exhibit F applying to
reschedule the terms of payment, but since they were not
showing any serious commitment in repaying the facility,
the application was declined. During cross-examination, the
third respondent as DW2 admitted that “We were not paying
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as and when due because the money was not there to make
us produce.” Mr Uwazurike submitted and I agree with him
that parties make their terms which the court implements.
The respondents cannot approbate and reprobate, having
collected the loan they cannot turn around today and deny
the terms or refuse to pay. I believe I can take judicial notice
of the fact that one of the factors that led to the distress in
the banking system was the nonchalant attitude of borrowers
in making repayments of loan facilities granted to them by
banks. In this regard, I also agree with Mr Uwazurike that
the Banks might as well plead Frustration of Contract too.
In this case, a plea of Breach of Contract and/or Frustration
can not avail the respondents. In arriving at this conclusion,
I am guided by the decision of the Special Appeal Tribunal
in the case of Danjuma v. NDIC (supra). In that case, the
appellant filed a reply in which he admitted utilising the
amount granted for the purpose for which it was granted, but
averred that he could not repay the loan and interest by reason of the fact that he could not take control of the Petroleum Station because the mortgagee to IMB Plc got an
injunction against IMB in respect of the property and so he
could not commence business at the Petrol Station. The
Special Appeal Tribunal stated as follows at page 11:–

b

c

d

e

f

“It is clear from the letter dated 26th February, 1993 written by the
respondent to the auctioneer appointed by IMB in respect of the g
property in question (the petrol station) that the respondent was
acting as agent of the appellant and was not a party to the contract
between IMB and the appellant. Consequently, the defence raised
by the appellant that he could not repay the loan because he could
not get possession of the petrol station from IMB and so could not h
do business – does not avail the appellant and is completely irrelevant to the recovery of debt due to the respondent as the respondent was not a party to that agreement and the loan agreement is
distinct from that agreement.” (Italics mine.)

In that same case, Danjuma v. NDIC (supra), Hon. Justice
Coker stated at page 15:–

i

“In the present case, the contract between the parties provided
that the appellant should refund the loan, within a short duration of
21 days after utilisation after 26th. It could not be contemplated by j
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c

the parties that the appellant would have made sufficient profit
from the operation of the Filling Station within 21 days after (26th
February, 1993) date of utilisation of the contract loan. Besides
delay in securing possession of the Station could not have
amounted to frustration of the contract between him (appellant)
and the respondent Bank which had fulfilled its own part of the
contract by advancing the money in accordance with the contract
dated 26th February, 1993.” (Italics mine.)

Now, Mr Anya addressed the Tribunal extensively on the
issue of the effect of Legal Mortgage/Debenture on simple
Commercial transaction, however, I am of the view that
delving into that issue in the detail presented by Counsel for
d the respondent would amount to embarking on an academic
exercise which is unnecessary in the circumstances of this
case. As Counsel for the applicant pointed out, the debenture
has been admitted, and the imperfection will not detract
e from its effectiveness. In any case, PW1 during crossexamination replied that the securities were not perfected
because it was not a condition precedent to drawdown. What
is more, the third respondent as DW2 has no objection to the
f Bank selling the assets charged to them.
The last issue in contention is whether the third respondent
was a Director of the Bank. The third respondent in paragraph 14 and in his evidence as DW2 denied this fact and
g maintained that he had resigned from the Board of the Bank
long before the loan was given to the first respondent. Now,
let us examine the evidence on this issue. PW1 testified
that the third respondent used to sit on the Board of Direch tors of the Bank as a representative of a company named
OOSY Holdings Ltd and during cross-examination, he replied that OOSY Holdings Ltd was the Director and the
third respondent was representing the Company which was
the Director. He ceased appearing in the committee somei time in 1996. He was not the Chairman of the Committee
when the facility was granted”. PW2 also testified that as the
processing of the facility was still going on, the respondents
wrote exhibit B informing them that the facility had been
j approved.
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The contents of exhibit B speaks for itself. The opening
paragraph reads –
“We are happy to learn from a member of our Board Nze O.N.E. b
Nwaozuzu (third respondent) that our application for the SME
Loan has been approved for which we thank you very much and
look forward to receiving your formal letter to this effect. We have
also been briefed by Nze Nwaozuzu on some of the terms and
conditions of the loan and wish to affirm as follows:”
c

Under item 3 of the same exhibit headed “Appointment of
ABC Merchant Bank on the Board”
“We have noted the request that ABC Merchant Bank Limited be
represented on the Board. In view of the fact that Nze O.N.E. d
Nwaozuzu (third respondent) who is a director of ABC Merchant
Bank is already on the Board of Anino International Plc we wonder if it will still be necessary to appoint another director to represent the ABC Merchant Bank on the Board of Anino International
e
Plc .If you consider this additional representative still crucial to
your meeting your needs, we will have to expand the Board to accommodate your needs”.

The Extract of the Minutes of the Emergency Board Meeting
attached to exhibit B states that it was resolved that the third
respondent shall be the Vice Chairman of the first respondent, and that on a “Motion moved by Nze O.N.E. Nwaozuzu (third respondent) and seconded by Chief C.L.
Anapusim (second respondent) it was RESOLVED that
ABC Merchant Bank be and is hereby appointed bankers to
Anino International Plc and that current accounts be opened
with the said banks”. In paragraph 3 under “SME loan from
ABC Merchant Bank Limited,” it was stated as follows –
“The directors were informed that ABC Merchant Bank has
in principle approved a loan of N8.7 Approx to the Company under the SME scheme. After Nze O.N.E Nwaozuzu
(third respondent) has briefed the Directors on the expected
terms and conditions it was RESOLVED that”. I must also
make the observation here that this meeting of the directors
of the first respondent was held at No. 4 Oladipo Oluwole
Street, Ikeja, Lagos. The letter heading of OOSY Industries
indicates that its Lagos Office is also “4 Ladipo Oluwole

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (FAILED BANKS TRIBUNAL, ZONE V, LAGOS)

Augie J
Nigeria Deposit Insurance Corporation v. Anino International Plc 649

a
Street, Ikeja, Lagos”. One and the same address as that in
which the directors of the first respondent held their meeting
on Friday, 1st November, 1991. (see exhibit B), and again
b on Saturday, 16th November, 1991 (see exhibit D).
The third respondent as Chairman of OOSY Industries
signed exhibits G and Q2–d, and the opening paragraph
c states “You will recall that in order to assist our associate
Company – Anino International – a public quoted company
with about 1,200 shareholders – our Chairman Nze O.N.E.
Nwaozuzu who owned about 11% of the share capital
agreed that we should support Anino by funding the cost of
d their L/Cs”
Attached to exhibit G, is a letter dated 8th February, 1995,
addressed to the M.D. of ABC Merchant Bank, it is titled
e “Transfer of N2 million from OOSY Holdings Share Deposit Accounts to Anino International Plc” and reads – “In
fulfilment of the promise that our Chairman (Nze O.N.E.
Nwaozuzu) (third respondent) made at your board meeting
of 7th February, 1995, we hereby authorise you to transfer
f
the sum of N2 million from OOSY Holdings accounts to
Anino International Plc in reduction of outstanding balance
due from Anino to you”. The letter is signed by the third
respondent as Chairman.
g
In his evidence as DW2, the third respondent gave a detailed account and tendered exhibits L–D to N–D explaining
how he became a director of the first respondent. He then
stated as follows:–
h

i

j

“I became a Director in the first respondent in May, 1991. The
loan application from the first respondent to ABC was submitted
in February, 1990, at that time I was never associated with the first
respondent. I did not even know of the existence of a company
called Anino International Plc I was neither a share holder nor a
director then. I only became aware of the company in July, 1990
when ABC introduced the company to me. I therefore did not influence the loan in any way. I did not know anything about the
loan. I later became aware that they took a loan from ABC Merchant Bank.”
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During cross-examination by Mr Uwazurike, the third respondent as DW2 replied:–
“In April, 1995 we paid N2 million and the other N2 million to
make it 4 was paid when I asked them to recredit the proceeds of
the current accounts. I do not know if the money was credited to
the first respondent. I gave instructions and it must be carried out.
I have not seen it here in exhibit E (Statements of Account). There
is no where it was credited in exhibit E. I represented OOSY Holdings Ltd which was a Director/Shareholder of ABC Merchant
Bank. I am the Chairman of OOSY Holdings Ltd. At a time, I was
Director in my personal capacity with ABC Merchant Bank but I
resigned. I later went back to ABC to represent OOSY Holdings
when the Bank refused to accept anybody except me. I was the
Chairman of the committee at one time, sometime up to 1990 but
not when the loan was being considered. They had not concluded
arrangements for the loan when I became Director of Anino International Ltd. I was a Director of ABC Securities and OOSY Holdings as well. ABC Securities deals on the selling of shares and other
negotiable instruments. I applied for a loan to buy shares (exhibit
N–D). I owned about 10.4% of Anino International I stopped being a director with ABC Merchant Bank in March, 1996.”

The above evidence speaks for itself. As Mr Uwazurike
rightly pointed out, the third respondent at a time became the
fulcrum on whom revolved the affairs of ABC Merchant
Bank, the first respondent, ABC Securities whom he
claimed introduced him to the first respondent, and OOSY
Holdings Limited. I also agree with Counsel for the applicant that the third respondent relied a lot on the fact that he
was just a representative of OOSY Holdings on the Board of
the Bank, but OOSY Holdings being an unnatural body can
only act through its human agents as Nnaemeka-Agu, JSC
(as then was) observed in N.N.S.C. v. Alhaji Hamajoda
Sabana and Co (1988) 2 N.W.L.R. (Part 74) 23 at 58 – “A
company, it has been said, is an abstraction. It therefore acts
through living persons. But it is not the act of every servant
of the company that binds the company. Those whose acts
bind the company are their alter ego – those persons who
because of their positions are the directing mind and will of
the company, the very ego and corporate personality of the
company.”

b

c

d

e

f
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h
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There is no doubt whatsoever in this case that the third respondent was not only the directing mind and will of the
first respondent but also played a prominent role in the grant
b of the loan by the Bank to the first respondent. He can not
escape liability for it.
On the issue of joint and several liability of the respondents for the indebtedness of the first respondent to ABC
c
Merchant Bank, I agree with Mr Uwazurike that the second
to fifth respondents being guarantors of the loan bear joint
and several liabilities for the loan. As I observed in the case
of NDIC v. Crossland Finance and Investment Ltd (supra) –
d “Obviously, it was not intended by the Decree that any one
connected with an indebted company, in whatever way,
would be made parties at the commencement of an action
for the recovery of debt before the Tribunal, except of
e course, those who were directly involved in incurring such
debts and were in a position either as executive officers or
management staff of the indebted company to ensure the
repayments of the debts and have been seen to have failed to
f do so.”
There is no doubt in this case that the second – fifth respondents were guarantors of the SME loan facility granted
to the first respondent. One of the conditions precedent to
g drawdown in exhibit C, is the “execution of joint and several
guarantees of the Directors of Anino International Plc for the
principal amount plus interest”. That the respondents accepted this condition and abided by it is evident from exhibits C and D reproduced above. I therefore hold that the
h
second–fifth respondents are jointly and severally liable with
the first respondent through ABC Merchant.
i

j

In his address, Mr Anya urged the Tribunal in the alternative to hold that the first respondent’s indebtedness be
limited to the principal sum advanced to the first respondent
MINUS the sums repaid by the first respondent. Now,
the applicants are claiming the sum of N22,528,619 being
principal plus interest from the respondents. It is an
established fact that the respondents have repaid the sum of
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N7,176,537.90. In the circumstances, judgment is hereby
entered in favour of the applicant against the respondents
jointly and severally for the sum of N22,528,919 MINUS
N7,176.537.90 being the balance outstanding on the first b
respondent’s account with interest at the rate of 21% until
today, the 8th day of December, 1998 and thereafter, 6%
interest on the judgment debt until liquidation of the entire
c
debt.
Judgment for the applicant.
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b

Pindar Kwajaffa and others v. Bank of the North
Limited
COURT OF APPEAL, JOS DIVISION
OGUNTADE, EDOZIE, MUHAMMAD JJCA
Date of Judgment: 9 DECEMBER 1998

c

Suit No.: CA/J/98/96

Banking – Account – Transfer of money from the account of
customer to another – Principles governing

Banking – Interest – Rate chargeable by Bank – Not stated
d in Mortgage deed – Rate to be applied by licensed Bank –
Section 15 Banking Act Cap 28 Laws of the Federation of
Nigeria, 1990
Facts
e The three appellants were the plaintiffs before Borno State
High Court sitting in Maiduguri in Suit No. M/135/93. The
first appellant is the father of the second appellant and the
Managing Director of the third appellant a Limited Liability
f Company carrying on the business of metal fabrication in
Maiduguri. The latter, that is, the third appellant is a customer of the respondent Bank at its main branch office in
Maiduguri.
g
The appellants as plaintiffs sought against the respondent
Bank reliefs summarised thus:–

h

i

j

“(a) A Declaration that the Deed of Legal Mortgage dated 13th
October, 1982 executed by the parties to this case relating
to properties covered by Certificate of Occupancy Nos.
BO/1621 and UE/1367 is void ineffective and of no effect.
(b) A Declaration that the second appellant being a minor could
not have consented to any matter relating to the transfer of
his property covered by Certificate of Occupancy No.
Bo/1621.
(c) A Declaration that the appellant had liquidated their indebtedness to the respondent.
(d) An Order directing the respondent to release to the appellants Certificate of Occupancy No. BO/1621 and NE/1347
being held by it.
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(e)

A Perpetual Injunction restraining the respondent its servants or privies from selling or trespassing into their aforesaid properties.
The respondent denied the appellants’ claims and in para- b
graph 2 of a counter-claim subjoined to its further Amended
Statement of Defence (defence for short) the respondent
counter-claimed against the appellants for the following reliefs:–
c
‘(a) A Declaration that there is a subsisting legal mortgage
between the plaintiffs and the defendant.
(b) A Declaration that the defendant is entitled to
N1,858,622.15 as at 28th July, 1993 with interest on the
loan facility and 30% interest on the said outstanding d
(sic) from the 28th July, 1993 to 1st January, 1994 and
21% on the outstanding sum from the 1st January, 1994
until liquidation of the outstanding sum’.”

From the pleading filed, oral evidence of witnesses called by
the parties and the numerous documentary evidence rendered, the facts of the case leading to this appeal may be
summarised as follow: As far back as the year 1980, the
third appellant had an account with the respondent Bank.
The account number is 400127. Initially the third appellant
was granted an overdraft facility in the sum of N80,000. By
the year 1982, the outstanding amount of the overdraft stood
at N487,375.50k. At the instance of the third appellant, the
respondent Bank converted the overdraft account into a loan
account and the Account Number was variously referred to
as 400127/62586, 44014/62586/400127. Pursuant to the
conversion, the appellant mortgaged to the respondent Bank
properties covered by Certificates of Occupancy Nos.
BO/1621 and NE/1367 belonging respectively to the second
and first appellants. A Deed of Legal Mortgage dated 13th
October, 1982 registered as No. 347 at Page 347 Volume 7
(Miscellaneous) of the Lands Registry in the office at
Maiduguri (exhibit “E”) was executed by the parties with
first and second appellants as Mortgagors/Sureties, third
appellant as Borrower and respondent as Mortgagees. It is
the appellants’ case that in November, 1982 when the respondent drew their attention to the outstanding amount, the
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first appellant and the respondent Bank agreed that the
amount should attract interest at the rate of 13% but rather
than adhere to this agreement, the respondent inflated the
interest rate. The appellants further claimed that they paid to
the respondent Bank the sum of N1,189,963.26k; that the
first appellant again paid under duress the sum of
N300,000k and finally that the Nigerian Bank for Commerce
and Industry (N.B.C.I) paid on their behalf the sum of
N82,257.74 on 19th July, 1984. By reason of all these payments, the appellant contended that they have fully liquidated their indebtedness to the respondent Bank. They relied
on the third appellant’s Statement of Account with the respondent which was admitted in evidence as exhibit “B”.
On its part, the respondent denied reaching agreement with
the first appellant on the interest rate maintaining that interest rates are charged in accordance with the Central Bank
guidelines. The respondent admitted that the first appellant
paid the sum of N300,000 but denied it was paid under
compulsion. It is the respondent’s case that the appellants
are still indebted to it to the tune of N1,858,622.15k as at
28th July, 1993. Regarding the sum of N82,297.74 paid by
the N.B.C.I. the respondent explained that the N.B.C.I. paid
the amount for the release of another Certificate of Occupancy No. NE/154 held by the respondent as security for
another overdraft of N40,000 it granted to the third respondent which had risen to N82,297.74k. The NBCI took that
step so as to use the Certificate of Occupancy No. NE/154 as
security for its own loan to the third appellant. By a letter
dated 19th March, 1984 exhibit J4 the respondent bank
reminded the third appellant of its default in repayment of
the loan and in response, the first appellant by a letter dated
29th March, 1984 exhibit J pleaded for time to repay the
loan. As the appellants were unable to liquidate the loan, the
respondent in accordance with the terms of Legal Mortgage
served them notice of its intention to exercise its power of
sale.
Upon the foregoing conflicting assertions of the parties
Mshelia, J on 31st May, 1996 dismissed the appellant’s
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claims in their entirety and entered judgment for the respondent in terms of its counter-claim. Against that judgment, the
appellants have lodged the instant appeal.

b
Arguing the appeal, Counsel to the appellants raised a lot
of issues inter alia that funds were transferred from one
account to another without consent of the Customer and that
the interest rate was above 13% agreed by the parties.
c
Held –
1. The weight of authorities had crystallised in the principle
that the Bank has no right to transfer money be it assets
or liabilities from one account to the other without prior d
notice and assent of the customer since the very basis of
its agreement with the customer is that the two accounts
should be kept separate.
e
2. By section 15 of Banking Act Cap 28 of the Laws of the
Federation of Nigeria, 1990, the rate of interest charged
on advances, loans or credit facilities or paid on deposits
by any licensed bank is to be linked to the minimum rediscount rate of the Central Bank subject to stated mini- f
mum and maximum rates of interest and the minimum
and maximum rates of interest when so approved are to
be the same for all licensed banks. The interest structure
of each licensed bank is subject to the approval of the g
Central Bank.
3. The sole witness for the respondent (DWI) testified that
the interest charged on the loan account varied from time
to time in accordance with the Central Bank guidelines. h
It is not even the case of the appellants that the interest
rate charged on the loan account was not in tune with the
Central Bank of Nigeria guidelines rather their case is
that they agreed with the respondent on a fixed interest i
rate of 13% per annum, an assertion which they failed to
establish and which in any case could have been in contravention of the Banking Act supra.
Appeal dismissed.

j
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Foreign

e Greenhalgh and Sons v. Union Bank of Manchester Ltd
(1924) 2 K.B. 253
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f

g

Banking Act Cap 28 of the Laws of the Federation of Nigeria, 1990, section 15
Counsel
For the appellants: B.D. Sunama
For the respondent: B.P. Ishaku

h Judgment

i

j

EDOZIE JCA: (Delivering the lead judgment) The three
appellants were the plaintiffs before Borno State High court
sitting in Maiduguri in Suit No. M/135/ 93. The first appellant is the father of the second appellant and the Managing
Director of the third appellant a limited liability company
carrying on the business of metal fabrication in Maiduguri.
The latter, that is, the third appellant is a customer of the
respondent bank at its main branch oil office in Maiduguri.
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In paragraph 24 of their further amended statement of
claim (claim for short) the appellants as plaintiffs sought
against the respondent bank reliefs summarised thus:–
(a) A declaration that the deed of legal mortgage dated
13th October, 1982 executed by the parties to this
case relating to properties covered by Certificate of
Occupancy Nos. BO/1621 and NE/1367 as void ineffective and of no effect.
(b) A declaration that the second appellant being a minor could not have consented to any matter relating
to the transfer of his property covered by Certificate
of Occupancy No BO/1621.
(c) A declaration that the appellants had liquidated their
indebtedness to the respondent.
(d) An order directing the respondent to release to the
appellants certificates of occupancy Nos. BO/1621
and NE/1347 being held by it.
(e) A perpetual injunction restraining the respondent its
servants or privies from selling or trespassing into
their aforesaid properties.
The respondent denied the appellants’ claims and in paragraph 2 of a counterclaim subjoined to its further amended
statement of defence (defence for short) the respondent
counter-claimed against the appellants for the following
reliefs:–

b

c

d

e

f

g

“(a) A declaration that there is a subsisting legal mortgage
between the plaintiffs and the defendant.
(b) A declaration that the defendant is entitled to h
N1,858,622.15 as at 28th July, 1993 with interest on the
loan facility and interest on the said outstanding (sic) from
the 28th July, 1993 to 1st January, 1994 and 21% on the
outstanding sum from the 1st January, 1994 until liquidai
tion of the outstanding sum.”

From the pleadings filed, oral evidence of witnesses called
by the parties and the numerous documentary evidence
tendered, the facts of the case leading to this appeal may be
summarised as follows; as far back as the year 1980, the j
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third appellant had an account with the respondent bank.
The account number is 400127. Initially the third appellant
was granted an overdraft facility for the sum of N80,000. By
the year 1982, the outstanding amount of the overdraft stood
at N487,375.50. At the instance of the third appellant the
respondent bank converted the overdraft account into a loan
account and the account number was variously referred to as
400127/62586, 44014/62586/400127. Pursuant to the conversion, the appellant mortgaged to the respondent bank
properties covered by Certificates of Occupancy Nos.
BO/1621 and NE/1367 belonging respectively to the second
and first appellants. A deed of legal mortgage dated
13/10/82 registered as No. 347 at Page 347, Volume 7
(Misc.) of the Lands Registry in the office at Maiduguri
(exhibit E) was executed by the parties with first and second
appellants as mortgagors/sureties, third appellant as borrower and respondent as mortgagees. It is the appellant’s
case that in November 1982 when the respondent drew their
attention to the outstanding amount, the first appellant and
the respondent bank agreed that the amount should attract
interest at the rate of 13% but rather than adhere to this
agreement, the respondent inflated the interest rate. The
appellants further claimed that they paid to the respondent
bank the sum of N1,189,963.26k; that the first appellant
again paid under duress the sum of N300,000 and finally
that the Nigerian Bank for Commerce and Industry (NBCI)
paid on their behalf the sum of N82,257.74 on 19/7/84. By
reason of all these payments, the appellants contend that
they have fully liquidated their indebtedness to the respondent bank. They relied on the third appellant’s statement of
account with the respondent which was admitted in evidence
as exhibit “B”.
On its part, the respondent denied reaching agreement with
the first appellant on the interest rate maintaining that interest rates are charged in accordance with the Central Bank
guidelines. The respondent admitted that the first appellant
paid the sum of N300,000 but denied it was paid under
compulsion. It is the respondent’s case that the appellants
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are still indebted to it to the tune of N1,858,622.15 as at 28th
July 1993. Regarding the sum of N82,297.74 paid by the
NBCI the respondent explained that the NBCI paid the
amount for the release of another C of O. No NE/154 held b
by the respondent as security for another overdraft of
N40,000 it granted to the third respondent which had risen
to N82,297.74. The NBCI took that step so as to use the C
of O. No NE/154 as security for its own loan to the third c
appellant. By a letter dated 19/3/84 exhibit J4 the respondent
bank reminded the third appellant of its default in repayment
of the loan and in response the first appellant by a letter
dated 29/3/84 exhibit J pleaded for time to repay the loan. d
As the appellants were unable to liquidate the loan, the respondent in accordance with the terms of the legal mortgage
served them notice of its intention to exercise its power of
sale.
e
Upon the foregoing conflicting assertions of the parties
Mshelia, J on 31/5/96 dismissed the appellants’ claims in
their entirety and entered judgment for the respondent in
terms of its counter-claim. Against that judgment, the appel- f
lants have lodged the instant appeal predicated on three
original and two additional grounds of appeal on the strength
of which the appellants’ Counsel in his Brief of Argument
raised five issues for determination which were adopted in
g
the respondent’s brief of argument. The five issues raised
read as follows:–
“3.1

Whether the respondent as bankers of the first and third
appellants could transfer any money; funds or liabilities
from account no. 400127 to Account Nos. 62586 and h
440147 without obtaining the prior consent of the appellants.

3.2

Whether having regard to exhibit ‘J’, ‘J4’ and ‘JS” the
appellants could be said to have been put on notice of i
the existence of the loan account and therefore liable to
pay the outstanding debt.

3.3

Whether having regard to exhibit ‘J’, ‘JI’ to ‘J5’ the
respondent had discharged the burden of proof on them
as required by law in a declaratory judgment:
j
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b

3.5

Whether the respondent had succeeded in proving its
counter claim, the appellants having failed to file a defence in respect of paragraph 1 of the counter-claim.
Whether on a proper evaluation of exhibits ‘E’, and ‘B’
and ‘H12’ the respondent could legally charge interest
on a loan which was only anticipated having regard to
the evidence adduced at the trial.”

In regard to Issue 3.1 it was submitted in the appellants’
Brief of Argument that the respondent could not in the absence of any express consent by the appellant legally open
any account which was not contemplated by the parties to
d this case. In support of the submission learned Counsel
referred to the following cases Adejuwon v. Co-operative
Bank Ltd (1992) N.W.L.R. (Part 228) 251 at 256; IOM
Nwonye and Sons Ltd v. CCB (Nigeria) Plc (1993) 8
N.W.L.R. (Part 310) 210 at 220; Ogundeji v. IBWA Ltd
e
(1993) 2 N.W.L.R. (Part 278) 690 at 691 and British and
French Bank Ltd v. Opaleye (1962) 1 S.C.N.L.R. 60. It was
argued that account no. 4401417 was a new account opened
by the respondent without the knowledge of the appellant
f and therefore was opened in contravention of the law relating to banking. It was further argued that although the legal
mortgage exhibit E was executed for the purpose of securing
a loan on Account No. 62586/440307/400127 there was no
g evidence that any amount had been disbursed to any of the
appellants. The case of Faagol Instrument Ltd v. National
Bank of Nigeria Ltd (1993) 1 N.W.L.R. (Part 271) at 596
was alluded to.
h
With respect to issue No. 3.2, it was contended that it was
the duty of the respondent to inform the appellant of the
existence of the relevant account which they opened but that
the respondent failed to do so.
i
Dealing with issues 3.3 and 3.4 together, it was submitted
c

j

that having regard to the averments in the counter-claim
which show that the reliefs sought are purely declaratory in
nature it was incumbent on the respondent to establish same
by evidence before the discretionary power of the court

[1998] 8 N.B.L.R. (PART III) (COURT OF APPEAL, JOS DIVISION)

662

Nigerian Banking Law Reports

Edozie JCA
[1998] 8 N.B.L.R. (PART III)

a
could be exercised in its favour. Counsel craved in aid the
following cases: Chief Emmanuel Ogbonna v. AttorneyGeneral of Imo State and 3 others (1992) 1 N.W.L.R. (Part
220) 647 at 689, Obmaimi Brick and Stone (Nigeria) Limited v. A.C.B. Ltd (1992) 3 N.W.L.R. (Part 229) 260 at 299
and expressed the view that the respondent had failed to
establish that the appellants were indebted to it to the tune of
N1,858,622.15 as at 28th July, 1991. Furthermore, Counsel
argued that there is no evidence that any loan or overdraft
was granted to any of the appellants when the deed of mortgage exhibit E was executed. Referring to the statement of
account exhibit “B” as at 1989 it is contended that the appellants were not indebted to the respondent. Counsel referred
to the cases of Weide and Co Nigeria v. Weide and Co Hamburg (1992) 6 N.W.L.R. (Part 249) 627 at 640 to submit that
the respondent having failed to prove that the appellants
were indebted to it was not entitled to judgment. It was also
contended that the mortgage deed exhibit “E” did not indicate that the loan secured thereby was to attract interest
charges and that since the respondent did not prove that the
loan was to attract interest charges and at what rate, the
respondent’s counter-claim ought to have been dismissed.
He cited the case of Enahoro v. IBWA Ltd (1971) 1 H.C.L.E.
180.

b

c

d

e

f

Finally, with respect to issue No 3.5 learned Counsel con- g
tended that as there was no loan granted to the appellants as
per exhibit E the appellants were not liable to pay interest
as this is the consideration for a loan. Counsel cited the case
of Faagol Instrument Ltd v. National Bank of Nigeria Ltd h
(supra).
Learned Counsel referred to the legal mortgage exhibit E
and submitted that it was not properly registered in that the
C of O. Exhibit G bears the name of the second appellant i
while exhibit G1, which is the consent obtained in order to
mortgage the property bear the name of the first appellant.
Responding to the above submissions with respect to issues No 3.1 Counsel for the respondent pointed out that the j
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question as to whether there was express consent of the
appellants before account numbers 400127 and 440147 were
opened was not an issue raised on the pleadings and therefore it should not be countenanced vide the case of Buraimoh v. Bamgbose (1989) 3 N.W.L.R. (Part 108) 252 at 368.
He referred to the case of Spasco Vehicle and Plant Hire Ltd
v. Alraine (Nigeria) Ltd (1996) NCLR 250 at 262 to submit
that parties should confine themselves to the issues joined on
the pleadings. Dealing with Issue 3.2, on the question as to
whether the appellants were aware of the existence of loan
account no. 440147, it was submitted that it was not an issue
raised in the pleadings. Regarding issues No 3.3 and 3.4, it
was submitted that the respondent led evidence to discharge
the burden of proof as required by law to entitle the respondent to judgment on the counter-claim. It was further submitted that the respondent obtained all the necessary consent
as required by law before exhibit E was registered. On the
last issue dealing with evaluation of evidence, it was contended that the issue of want of consideration before exhibit
E was executed and that of registration were not issues before the court below. Finally, Counsel submitted that the
trial court properly evaluated the evidence before it and
came to the right conclusion.
The main questions before the trial court were firstly,
whether or not the appellants were indebted to the respondent and if so indebted the amount of the indebtedness and
secondly whether the legal mortgage exhibit ‘E’ executed by
the parties was valid. While the appellants claimed that they
were not indebted and that exhibit E was not validly made
the respondent stated the opposite and counter-claimed to
that effect.
A counter-claim is a claim by the defendant against the
plaintiff in the same proceedings; it is regarded as an independent action in which the defendant counter-claimant is
in the position of the plaintiff and therefore has the burden
of proving the counter-claim to be entitled to judgment
thereon. In entering judgment for the respondent bank on its
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counter-claim, the court below on page 72 lines 4 to 43,
page 731 line 1 to 7 reasoned as follows:–
“Learned Counsel had submitted as part of his address that the
defendants’ counter-claim paragraph 1 was never replied to which
he contended is an omission on the part of the plaintiffs and as
such there was no need to call separate evidence as no issue was
raised thereto. He relied on the case of Olale v. Ekwelendu (1988)
4 N.W.L.R. (Part 115) 326 at 360. It is true the allegations stated
in paragraphs 2 to 16 of the counter-claim were not replied to by
the plaintiffs. A general denial was made in respect of paragraphs
2(a) and (b) of the counter-claim. Going by the rules of pleadings
the plaintiffs in the main suit by not replying paragraphs 2 to 16 of
the counterclaim amounts to admission of the facts averred by the
defendant now plaintiff. In order to raise an issue of fact that will
then go to trial, there must be a proper traverse and that traverse
must be made either expressly or by necessary implication. A refusal to admit or deny does not raise an issue: Messrs Lewis and
Peat (NRP) Ltd v. Akhimien (1976) 1 All N.L.R. (Part 1) 460.
Where no issue of fact arose in the pleadings then there is no need
to go to trial. . . By paragraph 9 of the counter-claim defendants
have admitted their indebtedness to the plaintiff. I will accordingly
hold that the plaintiff in the cross-action, Bank of the North Ltd
had proved its claim against the defendant as per the reliefs sought
in the counterclaim. I hereby enter judgment for the plaintiff in the
cross-action and grant the following reliefs:–
(a) A declaration that there is a subsisting legal mortgage
between the plaintiff and the defendant.
(b) A declaration that the defendant is entitled to
N1,859,622.15 as at 28th July, 1993 with interest on the
loan and 30% interest on the said outstanding (sic) from
28th July, 1993 to 1st January 1994 and 21% interest on the
outstanding sum from the 1st January, 1994 until liquidation of the outstanding sum . . .”
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It is evident from the above passage that the reliefs granted
by the court below to the respondent are declaratory in nature and that the reason for granting them was because the
appellants admitted them by reason of their not joining is- i
sues in their defence on the subject-matter of the counterclaim.
With respect I do not think the learned trial Judge was correct. It is true that it is invariably necessary for a plaintiff to j
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file and serve a defence to a counter-claim. If he fails to do
so or filed one without traversing the material averment in
the counter-claim, then there will be no issues joined beb tween him and the defendant on the subject-matter of the
counter-claim and the allegation contained in the counterclaim regarded as admitted. (See Nigerian Housing Development Society Ltd v. Yaya Mumuni (1977) 2 S.C 57, 85–
c 86). It is equally the law that the court does not grant declarations of right either in default of defence or indeed on
admission without hearing evidence and being satisfied by
such evidence. See Bello v. Eweka (1981) 1 S.C. 1; Motund wase v. Sorungbe (1988) 5 N.W.L.R. (Part 92) 90, Ogunjumo v. Ademolu (1995) 4 N.W.L.R. (Part 389) 254 at 265.
In the case of Ogbonna v. Attorney-General Imo State
(1992) 1 N.W.L.R. (Part 220) 647 at 698 Supreme Court per
Akpata, J.S.C opined as follows:–
e

f

g

“Failure of a plaintiff to file a defence to a counter-claim may not”
be disastrous if he succeeds in his claim. His success may render
useless the counter-claim depending on the nature of the counterclaim. However where he fails in his claim, as in this case, and had
filed no defence to the counter-claim the defendant’s claim in his
counter-claim remains uncontroverted. If however the claim in the
counter-claim is for a declaratory right the defendant will still
have to satisfy the court that he is entitled to the declaration
sought regardless of the failure of the plaintiff to put a defence.”
(Italics supplied)

It is my judgment that the court below was in error to have
entered judgment in favour of the respondent based on the
failure of the appellants to deny the material averments in
h the respondent’s counter-claim without evaluating the evidence led to see if it was sufficient to sustain the claim.
Generally, when evaluation of evidence does not involve
the credibility of witnesses but the complaint is against the
non-evaluation or improper evaluation of the evidence by
i
the trial court, an appellate court is in as good a position as
the trial court to do its own evaluation. (See Narumal and
Sons Nig Ltd v. Niger Benue Transport Co Ltd (1989) 2
N.W.L.R. (Part 106) 730 at 742; Abisi v. Ekwealor (1993) 6
j N.W.L.R. (Part 302) 643). It is trite law that where evidence
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has been led in the lower court which establishes a fact, an
appellate court will make the necessary findings which the
lower court failed to make. (See Alhaji Akibu v. Opaleye and
1 other (1974) 1 All N.L.R. (Part 2) 344 at 356). In the case b
of Sampson Awoyale v. Joshua Ogunbiyi (1986) 2 N.W.L.R.
(Part 24) 626 at 634 the Supreme Court held:–
“The court has in numerous cases reiterated the rule that the court
of Appeal will not ordinarily interfere with the findings of fact by c
the trial court but where there is ample evidence and the trial
Judge failed to evaluate it and make correct findings on the issue
the court of appeal is in as much a good position as the trial court
to deal with the fact and to make proper finding.”
See Shell BP Petroleum Co of Nigeria Ltd v. His Highness Pere- d
Cole and others (1978) 3 S.C. 183 at 174.

A great deal of the pieces of evidence led in this case is
purely documentary and not evidence based on the credibility of witnesses. It will be necessary to examine these pieces
of evidence to see to what extent they support the reliefs
granted to the respondent on its counter-claim. With respect
to the first relief that is a declaration that there is a subsisting
legal mortgage between the parties, the appellants, through
P.E 1 tendered the said mortgage deed dated 13/10/82 which
was admitted in evidence as exhibit E. This deed was made
pursuant to the request of the appellants for their overdraft to
be converted into a loan account. The respondent requested
for security and the appellants had to provide the properties
covered by Certificate of Occupancy Nos. BO/1621 and
NE/1367 which were mortgaged to the respondent. Having
done so, it does not lie in their mouth to turn round to impugn the validity of exhibit E on the ground that the consents for the transfer of the properties in question were
irregular. It is my view that from the available evidence on
record the respondent was entitled to the first relief granted
on the counter-claim.

e

f

g

h

i

Turning to the second relief dealing with a declaration that
the respondent is entitled to N1,858,622.15 as at 28th July,
1993 etc, it is observed that the appellants tendered the
overdraft statement of account no. 400127 exhibit “B” to j
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show that they are not indebted to the respondent. The latter
conceded that no debt is owed to it on exhibit ‘B’ but maintained that the appellants’ indebtedness to it is on the loan
b account no. 400127/62586 which was tendered by its sole
witness D.W1 as exhibit “J3”. ‘The last entry on exhibit “J3”
was on 28/7/93 reflecting a debit balance of N1,858,622.15
which is the disputed debt for which the respondent is seekc ing a declaration that the appellants owe it.
Reading through the entire paragraphs of the appellants’
further amended statement of claim it does not appear to me
that they dispute the fact that at sometime they were ind debted to the respondent. The gravamen of their case was
that the respondent charged high interest rate on the loan
account. In paragraphs 8 and 9 of their further amended
statement of claim it was averred as follows:–
e
“The plaintiffs aver that in spite of the agreement that interest

f

g

chargeable on the alleged outstanding sum against first plaintiff
would be 13% per annum, defendant went ahead without any notice to plaintiffs to charge over and above agreed rate of interest
per annum.
“The plaintiffs aver that as a result of the exorbitant rate of interest
charged by the defendant contrary to the agreed one and without
notice to plaintiffs the defendant by their singular act raised the
alleged outstanding sum against first plaintiff allegedly high which
plaintiffs deny and reject.”

See also paragraphs 15, 17, 21 and 22 of the aforesaid claim.
It is plain from the above paragraphs that what the appellants are quarrelling about is the high interest rate charged
h on the loan account. And in paragraph 10 of their claim they
pleaded:–
i

“10. The plaintiffs with serious efforts paid a total sum of
N1,189,963.26 to the defendant while the defendant is illegally still pen claiming outstanding sum of N1,858,622.15”.

j

There is no evidence by way of bank tellers or any other
document to support the payment. By a letter dated 29/3/94
addressed to the respondent by the first appellant (exhibit
‘J’) the appellants acknowledged a debt of N573,999.52 on
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the loan account and pleaded for more time to repay it. The
letter “exhibit J” reads:–
“Ali Pindar Kwajaffa Garage Ltd,
29th March, 1984
The Manager
Bank of the North Ltd.
Lake Chad Road
P.O. Box 220, Maiduguri.
Dear Sir,
LOAN ACCOUNT NO. 62586
BALANCE N573,999.53 IN YOUR FAVOUR
We refer to your letter MAG/BWB/DIA/400/84 of 19th March,
1984 about the above amount outstanding against us in your
books.
It is very much regretted that we have not been able to pay in any
money to reduce the loan as we had promised. This is due to the
fact that the Government has failed to fulfil their part of the
agreement reached by not paying us for the value of the jobs already done and certified as such. The situation was not helped by
the rapid changes in governments finally, ending up with the military administration. As you are aware the present administration is
not very keen in paying contractors yet and from the look of
things, it might take some time before a decision on this direction
is reached.
So we have not kept you in the dark of our plans. Your Area Manager and Branch Manager Maiduguri have been to the factory to
assess the progress we have so far made and we are certain they
were very pleased with what they saw. We are therefore appealing
to you to exercise more patience for steps shall be taken to reduce
the loan as soon as we get paid for jobs we have already done. We
are very anxious to reduce the amount of interest charged on this
loan and this can only be done when the loan is either completely
extinguished or substantially reduced.
Yours faithfully,
For: Ali Pinder Kwajaffa Garage Ltd.
(SGD)
Ali Pinder Kwajaffa
Chairman/Managing Director.”
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The statement of account exhibit ‘J3’ shows that between the
date of writing that letter exhibit ‘J’ and 11/9/87 the appellants
paid some amount the largest being the sum of N300,000
paid by cheque on 28/5/96. As noted earlier the statement of
account exhibit ‘J3’ by the last entry therein reflects an
outstanding debit balance of N1,858,622.15 as at 8/7/93.
The account has not been falsified by the appellants. I am
therefore of the firm view that exhibit J, together with the
appellants’ admission as per exhibit ‘J’ is supportive of the
second relief sought by the respondent in its counter-claim.
Although I had earlier held that the court below was in error to have entered judgment for the respondent on the
counter-claim based on the admission of the appellants on
the pleadings in respect to the subject-matter of the counterclaim that judgment as has been demonstrated above is right.
In dealing with the judgment of court of trial, what an appeal
court has to decide is whether the decision is right and not
whether its reasons were so. (See Ukejianya v. Uchendu
(1950) 13 W.A.C.A. 45 at 46: Emmanuel Ayeni and others
v. William Sowemimo (1982) 5 S.C 60 at 73–75, Odukwe v.
Ogunbiyi (1998) 8 N.W.L.R. (Part 561) 339 at 350). It is
therefore my judgment that notwithstanding the wrong reason given by the learned trial Judge in entering judgment for
the respondent on the counter-claim that decision is impeccable and I decline to reverse it.
Learned Counsel for the appellants has raised several issues in his briefs of argument in an effort to impugn the
decision of the court below. He talked about transferring of
funds from one account to the other which he says is not in
keeping with banking practice. He also raised the question
as to whether the appellant had due notice of the existence of
the loan account. With due respect to Counsel these questions had not been raised on the pleadings. In the case of
Buraimoh v. Bamgbose (1989) 3 N.W.L.R. (Part 109) 352 at
365. the Supreme Court, per Nnaemeka-Agu, J.S.C said:–
“In my judgment an issue of fact cannot rightly be raised in Counsel’s final address. In a trial where pleadings are filed, it can only
be properly raised on the pleadings.”
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I am of the view that the issues under consideration not
having been raised on the pleadings they cannot be entertained on appeal. Even if I should entertain them, it seems to
me that they lack substance. Admittedly, the weight of authorities has crystallised in the principle that the bank has no
right to transfer money, be it assets or liabilities from one
account to the other without prior notice and assent of the
customer since the very basis of its argument with the customer is that the two accounts should he kept separate.
Greenhalgh and Sons v. Union Bank of Manchester Ltd
(1924) 2 K.B. 253; Ogundeji v. IBWA Ltd supra. A close
examination of exhibit J shows that some funds were transferred from the overdraft account no. 400127, exhibit B to
the loan account no. 62586, exhibit J3. But the appellants
have not shown that they had thereby been damnified. Indeed the transfer had the effect of substantially reducing
their indebtedness. As to whether the appellants had due
notice of the existence of the loan account, by exhibit J1
they are precluded from denying knowledge of its existence.
I have already dealt with the question raised under issues
33 and 14 regarding the proof of the respondents’ counterclaim by admission. It remains to consider issues No 3.5
which is whether on a proper evaluation of exhibits E, B and
H12 the respondent could legally charge interest on a loan
which was only anticipated. Again, I must confess this was
not an issue before the court below. The issue was the rate of
interest on the loan account and not on whether or not interest could be charged on a loan that was only anticipated. As
already stated, the appellants pleaded in paragraphs 4 and 8
of their further amended statements of claim that they
reached agreement with the respondent bank that the loan
account should attract interest at the rate of 13%. In paragraphs 4 and 7 of the further amended statement of defence
the respondent denied the allegation and averted that “interest charge on the loan was to be done for (sic) time to time
as directed by the Central Bank from time to time and need
not contact the third plaintiff. Both parties led evidence as
pleaded.
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The court below found rightly, in my view that the mortgage deed, exhibit E, did not stipulate any rate of interest on
the loan account and that the statement by the appellants that
13% interest rate per annum was agreed by the parties was
not established. By section 15 of Banking Act Cap 28 Laws
of the Federation of Nigeria, 1990, the rate of interest
charged on advances, loans or credit-facilities paid on deposits by any licensed bank is to be linked to the minimum
rediscount rate of the Central Bank subject to stated minimum and maximum rates of interest and the minimum and
maximum rates of interest when so approved are to be the
same for all licensed banks. The interest structure of each
licensed bank is subject to the approval of the Central Bank:
U.B.A. Ltd v. Sasx Nigeria Ltd (1994) 8 N.W.L.R. (Part 361)
150 at 165. The sole witness for the respondent (DW1) testified: that interest charged on the loan account varied from
time to time in accordance with the Central Bank guidelines.
It is not even the case of the appellants that the interest rate
charged on the loan account was not in tune with the CBN
guidelines; rather, their case is that they agreed with the
respondent on a fixed interest rate of 13% per annum, an
assertion which they failed to establish and which in any
case could have been in contravention of the Banking Act
supra.
On the whole this appeal fails and is accordingly dismissed
with N1,000 costs in favour of the respondent.
OGUNTADE JCA: I have had the privilege of reading in
draft a copy of the lead judgment just delivered by my
learned brother Edozie, JCA I agree with his reasoning and
conclusion. I would also dismiss the appeal with N1,000 in
favour of the respondent.
MUHAMMAD JCA: I have had the opportunity of reading in
draft the judgment just read by my learned brother, Edozie,
JCA. I agree entirely with his reasoning and conclusion. The
appeal is dismissed with N1,000 in favour of the respondent.
Appeal allowed.
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Alhaji Bello Sanni Ali v. Federal Republic of Nigeria
SPECIAL APPEAL TRIBUNAL, LAGOS
ODUNLAMI J, BALONWU S.A.N., AGBAJE J
Date of Judgment: 15 DECEMBER 1998

b
Suit No.: SAT/FBT/460/98

Banking – Dishonoured Cheques – Accused paying in
c
cheques which were sent for clearing – Accused issuing his
own cheques for purchase of drafts for same amount on
cheques before cheques were cleared – No funds in the
account – Effect
d
Dishonoured Cheques – Dishonoured Cheques Offences Act
Cap 102 Laws of the Federation of Nigeria, 1990 – Offences
thereunder – What prosecution to prove – Whether accused
charged thereunder ought to have first obtained credit bee
fore issuing Dishonoured Cheque
Facts
The appellant and two others were charged with varied offences before the Zone 4 of the Failed Banks Tribunal, Lagos. Under the first count, the appellant was charged with
the offence of issuing and presenting for payments at Intercity Bank Ltd. Kaduna branch, cheques Nos. 005972,
0066876, 006880, 006884 and 006888 all drawn on the
account of Belsania Nigeria Limited, Intercity Bank Kano
Branch and he obtained instant credit for the aforesaid
cheques which were all dishonoured as there were not sufficient funds in the account of Belsania Nigeria Limited at
Intercity Bank Limited Kano Branch and thereby committed
an offence contrary to section 1(1)(b) of Dishonoured
Cheques (Offences) Act Cap 102 Laws of Federation of
Nigeria, 1990 and punishable under section 1(1)(b)(1) of the
Act.
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The learned trial Chairman found the appellant guilty under this count and sentenced him to 2 years imprisonment
and forfeiture of his properties which were used as collateral
for the loan. He was discharged and acquitted on the second j
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count which charged the appellant and the other accused
persons of conspiracy to commit offence of obtaining credit
for the sum of N22,762,800 (Twenty-two million, Seven
b Hundred and Sixty-two Thousand, Eight Hundred Naira)
from Intercity Bank Limited, Kaduna Branch without any
security or collateral.
Being dissatisfied with his conviction on the first count,
c the appellant appealed to the Special Appeal Tribunal. It was
contended on behalf of the appellant that the first count
under which the appellant was convicted was incurably bad
as it was ambiguous. It was contended that any accused
d charged with the offence in Count 1 must first obtain credit
for himself with or without promise to settle the credit by
cheque and the accused would then issue a cheque purporting to settle the credit.
e Held –
1. There is nothing in section 1(1)(b) of the Dishonoured
Cheques Offences Act Cap 102 Laws of the Federation
of Nigeria, 1990 which stipulates that an accused person
f
charged thereunder must first have obtained credit for
himself before issuing and presenting the cheque purporting to settle the credit he had obtained.
2. The learned trial Chairman was right in convicting the
g
appellant under Count 1 as charged because the evidence
shows that when the appellant presented the cheques for
payment, the amount in Belsania Nigeria Ltd account
could not accommodate the amounts on them; consequently the submission of the appellant’s Counsel that at
h
the time the cheques exhibits H–H4 were presented for
payment, the appellant had enough money in his account
or that he had reasonable cause to believe that the
cheques would be honoured was not supported by the
i
evidence.
3. Per curiam
j

“The appellant was based in Kano and there is Intercity
Bank Limited in Kano. He also has personal account in
Kaduna Branch but he preferred to transact his business in
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Kaduna Branch and the reason for this will be found in Ex
‘XI’ where he stated thus:–
‘I can also remember when I issue a cheque of Societe
Generale Bank of N10M to Intercity Bank in Kano in
favour of Danmarke Community Bank before the clearing days the Manager will call me and advise me to go to
Kaduna and issue my personal cheques of Intercity
drawn in Kano and request for banker’s cheque thereafter and pay to Societe Generale Bank. This was what
really happened that lead to the present situation.’
From the above it is clear that the appellant had connived
with the Bank Managers to be issuing personal cheques on
Kaduna Branch to be paid in Kano Branch even when there
was no money in the Kano Account which could accommodate the amounts involved.
As a result the appellant drew exhibit H–H4 on Intercity
Bank Plc, Kano and paid the amount into his personal account in Kaduna and he was given instant credits on them
which amounts were paid to the account without clearing
with Kano Branch that the appellant’s account could accommodate the amounts on them.
Exhibit ‘H’ for N4,750,000 dated 9/3/95 was paid into
appellant’s account it was given value on the same date
9/3/95, but before it was paid in, the balance in the account
on which it was drawn was N162,235.60 debit on the same
day 9/3/95, the appellant requested for draft of N4.5m and it
was given when the account had a credit balance of only
N84,670.
Exhibit ‘H1’ was for N3,880,000. The Intercity Bank Limited had given credit to the cheque of N10,000,000 of Societe Generale which had not been cleared. The cheque of
Societe Generale was later dishonoured and as a result, the
account of Belsania Nigeria Limited went into debit and
could no longer accommodate the amount on exhibit ‘H’
hence it was dishonoured. Exhibit ‘H1’ was dated 14/2/95
but was received in Kano on 9/3/95.
Exhibit ‘H2’ was for N3,770,000 drawn on Kano Intercity
Bank Plc before the payment of the amount on “exhibit H2”
the balance in account was only N211,112 as shown in exhibit “Q”. The appellant requested for 2 Bank Drafts totalling N1,722,600 this put the debit on the account to
N4,772,600 as shown in exhibit ‘N’ exhibit H2 dated
24/3/95 was presented on the same day and was given
value.
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Exhibit ‘H3’ was issued on 20/3/95 and was presented in
Kaduna on the same date but was received in Kano on
20/7/95 so also exhibit ‘H4’ which was presented on the
same day.
Exhibit ‘H3’ for N4,870,000 dated 20/3/95 was paid into
the account on 20/3/95 and given value on the same day but
before the payment was made the balance on the account on
which it was drawn was N46,599 debit notwithstanding that
the account was in debit he requested for 2 Bank drafts totalling N4,820,100 which were issued to him.
Exhibit ‘H4’ for N4,800,000 was paid to the appellant’s
account on 31/3/95 in cash and before it was paid the account was in debit.
With all the overwhelming evidence the appellant could not
be said to believe that he had money to accommodate the
various amounts on those empty cheques – exhibit ‘H–H4’
which he issued out.”

4. Having regard to the amount involved in the offence
herein N22,762,800, the sentence of two years imposed
by the learned trial Chairman was not excessive.
Appeal dismissed.
Cases referred to in the judgment

g

Nigerian
Azie v. The State (1973) 3 S.C. 149 at 161
Egbedi v. State (1981) 11–12 S.C. 98

Obakpolor v. State (1991) 1 N.W.L.R. (Part 165) 173 at 115
h and 124–125
Sanusi v. State (1984) 10 S.C. 166 at 190
i

Nigerian statutes referred to in the judgment
Criminal Procedure Act Cap 80 Laws of the Federation of
Nigeria, 1990, Sections 167, 168

j

Dishonoured Cheques (Offences) Act Cap 102 Laws of the
Federation of Nigeria, 1990, section 1(1)(b)
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Judgment
ODUNLAMI J: The appellant, Alhaji Bello Sanni Alli, was
charged along with two others before the Failed Banks (Re- b
covery of Debts) and Financial Malpractices in Banks Tribunal Lagos, Zone IV which was presided over by
Honourable Justice M.I. Edokpayi as the Chairman. One of
the accused persons, the second accused, Mallam Nasir
c
Abdullahi was tried in absentia as he could not be traced. He
had absconded whilst the third accused Mr Bobai Yohanna
contested the case with the aid of a Counsel Mr Andy Igboekwe, Miss N. Oni was with him.
d
The first count charges the appellant with issuing and presenting for payments at Intercity Bank Ltd. Kaduna Branch,
cheques Nos. 005972, 0066876, 006880, 006884 and
006888 all drawn on the account of Belsania Nigeria Limited, Intercity Bank Kano Branch and he obtained instant e
credit for the aforesaid cheques which were all dishonoured
as there were not sufficient funds in the account of Belsania
Nigeria Limited at Intercity Bank Limited Kano Branch and
thereby committed an offence contrary to section 1(1)(b) of f
Dishonoured Cheques (Offences) Act Cap 102 Laws of the
Federation of Nigeria, 1990 and punishable under section
1(1)(b)(1) of the Act.
The second count charges the appellant and the other ac- g
cused persons of conspiracy to commit offence of obtaining
credit for the sum of N22,762,800 from Intercity Bank Ltd.
Kaduna Branch without any security or collateral contrary to
section 23(4) of Failed Banks (Recovery of Debts) and Fi- h
nancial Malpractices in Banks Decree No. 18 of 1994 and
punishable under section 20(1)(a) of the said Decree.
The Learned Trial Judge discharged and acquitted the 3
accused persons on this count and the prosecutor has not i
appealed.
The fourth count charges the second and third accused
persons with granting unauthorised credit facilities to the
appellant by giving him immediate credits on the cheques j
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exhibit H–H4 which were paid into his personal account in
the Intercity Bank Ltd. Kaduna Branch without clearing the
cheques from intercity Bank Ltd. Kano Branch and thereby
committed an offence under section 19(1)(b) of Decree No.
18 of 1994 and punishable under section 20(1)(a) of the
Decree.
The Learned trial Judge after a thorough review of the evidence and the addresses by the Counsel for the accused
persons found the second and third accused persons guilty
on the third Count and sentenced each of them to 5 years’
imprisonment.
In respect of the fourth Count which was charged in the
alternative, the learned Judge of the Lower Tribunal refrained from passing verdict following the Supreme Court
decision in Dr G.C. Azie v. The State (1973) 3 S.C. 149 at
161: it was held in that case that where an accused is
charged with alternative offences it is advisable that the trial
Judge should abstain from recording verdict on all counts
and thereby leave the way clear for a Court of Appeal in
case it is felt that alternative conviction should be recorded.
The second and third accused persons have not appealed
against the judgment of the learned trial Judge of the Lower
Tribunal and so the only appeal in this case is that of the first
accused – the appellant in respect of Count 1 in which he
was sentenced to two years’ imprisonment and forfeiture of
his properties which were used as collateral for the loan.
The learned Counsel for the appellant formulated 10 issues
for determination which the learned Counsel for the respondent rightly pointed out have out-numbered the grounds of
appeal on which the issues are predicated and he is of the
opinion that most of the issues are incompetent. He further
stated that the issues canvassed are repetitions or reproduction of the grounds of appeal and the appellant should be
barred from arguing the grounds of appeal in disguise as
issues for determination. We also observe that the issues for
determination on pages 9–41 of appellant’s brief were unusually formulated.
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However, learned Counsel for the respondent proferred
two issues for determination namely:–
(1) By way of preliminary objection that this Tribunal
has no jurisdiction to hear the appeal as it was not
filed within the statutory period prescribed by the
Decree. Notice of appeal was dated 5th May, 1998
but filed on 6th May, 1998. This issue was taken as
preliminary objection on a motion which had been
struck out and so the appeal came up for hearing.
(2) Can any of the cheques issued by the appellants
(exhibit H–H4) be considered a dud cheque by virtue
of Dishonoured Cheques Offences Act Cap 102
Laws of the Federation of Nigeria, 1990?
The learned Counsel for the appellant in arguing the appeal
contended that the first Count on which the appellant was
convicted was incurably bad as it is ambiguous. He referred
to the charge and contended that an accused charged with
the offence must first obtain credit for himself with or without promise to settle the credit by cheque and the accused
would then issue a cheque purporting to settle the credit. We
have examined the charges as laid and we have also read and
examined the section of the law under section 1(1)(b) of Cap
102 and we find nothing in the law which requires the accused to first obtain credit for himself before issuing or
presenting the cheque purporting to settle the credit he had
obtained. It is our view that the decree does not make such
provision. We have read the charge as framed and it is in
conformity with section 151(1), (2), (3) and (4) Cap 80
which set out the “form of charge”. The cardinal rule of
interpretation is that words should be given their ordinary
meaning. There is no suggestion or indication that the section 1(1)(b) Cap 102 should be interpreted as suggested by
the learned defence Counsel and so we do not subscribe to
the interpretation of the section of the decree by the Counsel
for the defence.
Moreover, the appellant was defended by a Counsel in the
Lower Tribunal and the Counsel never raised any issue of

b

c

d

e

f

g

h

i

j

[1998] 8 N.B.L.R. (PART III) (SPECIAL APPEAL TRIBUNAL, LAGOS)

Odunlami J
Alhaji Bello Sanni Ali v. Federal Republic of Nigeria

679

a
ambiguity or uncertainty in the charge and when the charge
was read to the appellant, he pleaded to it. Section 167 of
Criminal Procedure Act Cap 80 Laws of the Federation of
b Nigeria, 1990 provides:–
“any objection to a charge for any formal defect on the face of the
charge thereof, shall be taken immediately after the charge has
been read over to the accused person and not later.”

c

The objection to the charge was not raised during the trial
when it was read to the appellant. It was only raised in the
written address of the Counsel. On this point Aniagolu, JSC
in James Egbedi v. The State (1981) 11–12 S.C. 98 had this
d to say:–

e

f

“any objection on that score (i.e. formal “defect in a charge”)
should have been raised in “in limine” before the plea was taken in
the High Court and the issue thrashed . . .
Had the matter been raised before the High Court, the highest that
could possibly have been achieved would have been a discharge
not on merits, their re-arrest by the Police and new application for
their trial – an exercise which could only postpone the evil day for
the appellant.”

(See also M. Obakpolor v. The State (1991) 1 N.W.L.R.
(Part 165) 173 at 115 and 124–125).

The appellant having pleaded to trial on a defective charge,
if the defect does not deprive the court of jurisdiction, is a
g submission to trial.
In M.A. Sanusi v. The State (1984) 10 S.C. 166 at 190, the
Supreme Court held that the plea of an accused person is his
answer to the written charge against him. See section 167
h Criminal Procedure Act Cap 80 above. Moreover, section
168 Criminal Procedure Act Cap 80 Laws of the Federation
of Nigeria, 1990 provides that no judgment shall be stayed
or reversed on the ground of any objection which if stated
i after the charge was read over to the accused or during the
progress of the trial might have been amended by the court.

j

Thus any objection to the charge should have been
amended by the court. However, we find no defect on the
face of the charge as alleged by the Learned Counsel.
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The learned Counsel for the appellant also contended that
at the time that the cheques exhibit H–H4 were presented for
payment, the appellant had enough money in his account or
that he had reasonable cause to believe that the cheques b
would be honoured. But the evidence shows that when the
appellant presented the cheques for payment, the amount in
Belsania Nigeria Ltd could not accommodate the amounts
c
on them.
The appellant was based in Kano and there is Intercity
Bank Limited in Kano. He also has personal account in
Kaduna Branch but he preferred to transact his business in
d
Kaduna Branch and the reason for this will be found in exhibit ‘XI’ where he stated thus:–
“I can also remember when I issue a cheque of Societe Generale
Bank of N10M to Intercity Bank in Kano in favour of Danmarke
Community Bank before the clearing days the Manager will call e
me and advise me to go to Kaduna and issue my personal cheques
of Intercity drawn in Kano and request for banker’s cheque thereafter and pay to Societe Generale Bank. This was what really happened that lead to the present situation.”

f

From the above it is clear that the appellant had connived
with the Bank Managers to be issuing personal cheques on
Kaduna Branch to be paid in Kano Branch even when there
was no money in the Kano Account which could accommo- g
date the amounts involved.
As a result the appellant drew exhibit H–H4 on Intercity
Bank Plc Kano and paid the amount into his personal account in Kaduna and he was given instant credits on them h
which amounts were paid to the account without clearing
with Kano Branch that the appellant’s account could accommodate the amounts on them.
Exhibit ‘H’ for N4,750,000 dated 9th March, 1995 was i
paid into appellant’s account it was given value on the same
date 9th March, 1995, but before it was paid in, the balance
in the account on which it was drawn was N162,235.60
debit on the same day 9th March, 1995, the appellant j
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requested for draft of N4.5m and it was given when the
account had a credit balance of only N84,670.
Exhibit ‘H1’ was for N3,880,000. The Intercity Bank Limited had given credit to the cheque of N10,000,000 of
Societe Generale which had not been cleared. The cheque of
Societe Generale was later dishonoured and as a result, the
account of Belsania Nigeria Limited went into debit and
could no longer accommodate the amount on exhibit ‘H’
hence it was dishonoured. Exhibit ‘H1’ was dated 14/2/95
but was received in Kano on 9th March, 1995.
Exhibit ‘H2’ was for N3,770,000 drawn on Kano Intercity
Bank Plc before the payment of the amount on ‘exhibit H2’
the balance in account was only N211,112 as shown in exhibit “Q”. The appellant requested for two Bank Drafts
totalling N1,722,600 this put the debit on the account to
N4,772,600 as shown in Exhibit “N”, exhibit H2 dated 24th
March, 1995 was presented on the same day and was given
value.
Exhibit ‘H3’ was issued on 20th March, 1995 and was presented in Kaduna on the same date but was received in Kano
on 20th July, 1995 so also Exhibit “H4” which was presented on the same day.
Exhibit “H3” for N4,870,000 dated 20th March, 1995 was
paid into the account on 20th March, 1995 and given value
on the same day but before the payment was made the balance on the account on which it was drawn was N46,599
debit notwithstanding that the account was in debit he requested for two Bank drafts totaling N4,820,100 which were
issued to him.
Exhibit “H4” for N4,800,000 was paid to the appellant’s
account on 31st March, 1995 in cash and before it was paid
the account was in debit.
With all the overwhelming evidence the appellant could
not be said to believe that he had money to accommodate the
various amounts on those empty cheques – exhibit “H–H4”
which he issued out.
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Moreover, there is his statement exhibit “X” numbered
“A1” in which he stated as follows:–
“I have accounts at Waje Community Bank only and Intercity
Bank Kaduna Branch. I am indebited to the Intercity Bank to the b
tune of Twenty-four million, Two Hundred Naira as at 27/4/95.
The indebtedness was in the name of Belsania Nigeria Ltd to
which I am Chairman. Sometime in 1995 there was problem at
Danmarke community Bank which resulted to financial distress. It
was during this period that I issued some cheques at Intercity c
Bank Kano and overdraft were given to the tune of about Twenty
million Naira.”

There is also exhibit “U” marked “exhibit 8A” first parad
graph from line 10 which states thus:–
“The two cheques went to clearing while the clearing was on Belsania issued the customer Alhaji Bello Sanni five cheques of the
same amount which he lodged in Kaduna Branch of Intercity
Bank. In Kaduna he colluded with the Manager and issued his personal cheque in favour of Intercity Bank for purchase of Bank e
drafts in favour of Absa and F.G.M. Petroleum Kano. He noted
that at each point of issue of the cheques the customer’s (appellant’s) account were in red.”

This was the minutes of the reconciliation meeting held on f
16th August, 1996. The appellant was present. In the third
paragraph of the minutes on exhibit “U” page 8, it is recorded:–
“That customer confirmed to have understood the explanation and g
also confirmed that there were NO FUNDS at all time the cheques
were issued.”

It is clear from the above that the appellant knew that there
were no funds or sufficient funds in his account to accomh
modate the amounts for which the cheques were issued,
consequently, we hold that the learned Counsel for the appellant was in error when he said that the appellant had
sufficient funds or believed that he had sufficient fund to
accommodate the dud cheques exhibit “H–H4” which appel- i
lant issued.
The learned Counsel for the appellant stated that the
cheques were honoured because when the appellant gave
them to the Manager, he was given instant credit. Although j
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he was given immediate credit at the time, the cheques had
not been cleared and forwarded to the Branch where their
fates were to be determined but when it was discovered that
there was no fund in the account to accommodate them they
were dishonoured and this was within 3 months. It was when
the cheques were dishonoured and returned to Kaduna and
appellant was informed that he (the appellant) requested for
a reconciliation meeting which was held and he admitted
issuing the dud cheques and undertook to pay all the
amounts involved to the Bank.
We agree with learned Chairman of the Lower Tribunal
that Adereti’s case is not on all fours with the present case.
Adereti and others were charged with stealing and not
charged under Dishonoured Cheques (Offences) Act Cap
102 Laws of the Federation of Nigeria, 1990.
The learned Counsel also referred to the N15.75M the
amount of the valuation of the property mortgaged in respect
of which the learned trial Judge expressed the view that
action could be taken for its recovery. Surely, if the parties
concerned take action they will take steps to ascertain the
value of the property.
Lastly, learned Counsel contended that the sentence is excessive or harsh. We are satisfied that having regard to the
amount involved, i.e. N22,762,800 we do not consider the
sentence of two years excessive.
On the whole, we are satisfied that the learned trial Judge
was justified in finding the appellant guilty as he did. The
judgment of the Lower Tribunal is therefore affirmed and
the appeal is dismissed.
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Federal Republic of Nigeria v. Daniel Nwankwo
and Others

b

FAILED BANKS TRIBUNAL, ZONE I, ABUJA
ABUBAKAR J
Date of Judgment: 22 DECEMBER 1998

Suit No.: FBT/ABJ/T.1/CR/001/98

c
Banking – Offences – Bank Manager granting advances,
loan or credit facilities in violation of Banking rules and
regulations – Section 18(1)(b) Banks and Other Financial
Institutions Decree No. 25 of 1991 – Ingredients of offence d
thereof
Criminal law and procedure – Abetment – Principle – Section 83 Penal Code Act Cap 345 Laws of the Federation of
Nigeria, 1990
e
Failed Banks Tribunal – Whether jurisdiction is retrospective
Facts
The accused persons were arraigned on a four count charge f
of granting unauthorised advances in contravention of section 18(1)(b) Banks and Other Financial Institutions Decree
No. 25 of 1991, wilful and intent to defraud by omitting to
make entries in the books of account on the account drawn g
down in contravention of section 3 Failed Banks (Recovery
of Debts) and Financial Malpractices in Bank Decree No. 18
of 1994 (as amended) and abetting contrary to section 83 of
Penal Code.
h
The first accused, Daniel Nwankwo while being the branch
Manager of A.C.B. Plc Minna, between January, 1991 and
August, 1992 granted un-authorised loans, advances and
credit facilities to the third accused person and its chief
i
executive officer, the second accused to the total tune of
over N3 million. The transactions were alleged to have been
conducted through giving immediate and direct credit to
cheques before clearance and omission to make entries in
contravention of Rules and Regulations while the second j
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a
and third accused abetted the commission of an offence
under the Banks and Other Financial Institutions Decree.
Counsel for the accused raised the question of jurisdiction
b
arguing that Decree No. 18 of 1994 did not allow for the
trial of offences under the Decree retrospectively, hence the
court would lack jurisdiction as the offences for which the
accused persons were charged were committed between
c 1991 and 1992 prior to the enactment of the Decree.
On Count 4, the Prosecution conceded that from the evidence adduced, the charge against the accused persons could
not stand.
d
Section 83 of the Penal Code defines abetment thus:–

e

“A person abets the doing of a thing who:–
(a) Instigates any person to do that thing; or
(b) Engages with one or more other person or persons in any
conspiracy for the doing of that thing; or
(c) Intentionally aids or facilitates by any act or illegal omission the doing of that thing.”

Held –
1. The jurisdiction of the Tribunal to try offences under
Decree No. 18 of 1994 is not retrospective. Section
3(1)(b), (c) of Decree No. 18 of 1994 (as amended) provides:–
g
The Tribunal shall have power to:–
(b) try offences specified in Part III of this Decree;
(c) try offences specified in the Banks and Other Financial Institutions Decree, 1991 and the Nigeria Deh
posit Insurance Corporation Decree, 1988; and
(d) try other offences relating to the business or operation of a bank under any other enactment.
i
In the instant case, all the charges brought against the
accused persons are covered within these provisions.
Thus the argument of Counsel on this could not stand.
Secondly, the contemplation of Counsel on the provision
j
of section 2(1)(b) of the Failed Banks (Recovery of
f
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Debts) and Financial Malpractices in Banks Decree No.
18 of 1994 to the effect that it negates retrospective trial
cannot be relevant for it relates only to part-heard and
b
pending proceeding.
“2(1)

Any part-heard proceeding, relating to a matter for
which the Tribunal has jurisdiction, which is pending
before any court on the date of the making of this
Decree c
(b) shall, in a criminal case, be continued and completed as if this Decree has not been made.”

For a case or trial to fall under this provision, it must
have been initiated or started before any court to qualify
as a “pending proceeding”. The instant case was not
pending before any court prior to its being brought before this Tribunal. By this, I find the arguments of
learned Counsel on the issue of jurisdiction untenable
and do hold that this Tribunal has the jurisdiction to try
this matter. Having determined the issue of jurisdiction
in the positive, we can now go into the merit of other issues for determination.
2. To sustain a charge brought under section 18(1)(b)
Banks and Other Financial Institutions Decree No. 25 of
1991, the Prosecution must prove:–
(i) that the first accused person is a manager or other
officer of the bank;
(ii) that the said manager or officer granted advance,
loan or credit facility to a person;
(iii) that the said advance, loan or credit facility was not
authorised in accordance with the rules and regulations of the bank.
3. To succeed in proving the offence of abetment, the
prosecution must establish that there was an abettor, who
must have abetted an act of some sort with the knowledge or intention of instigating the commission of an offence.
In the instant case from the evidence before this Tribunal, the conduct of the second and third accused persons

d
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f

g

h
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j
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a
in their transaction with the bank falls nothing short of
instigating the first accused in committing the offence
under Decree No. 25 of 1991. The singular act of replacb
ing the cheque of N1,580,000.85 that was returned unpaid with 3 other cheques by the second and third
accused persons is a clear indication that they knew and
were aware that the act of the first accused person was in
c
contravention of Rules and Regulations of the bank. The
second accused person knew and intentionally facilitated
the commission of an offence under section 18(1)(b) of
Banks and Other Financial Institutions Decree No. 25 of
1991 by the first accused person.
d
Convicting the accused person.
Case referred to in the judgment
e Nigerian Case
Ogba v. State (1990) 3 N.W.L.R. (Part 139) 505
Nigerian statutes referred to in the judgment
Banks and Other Financial Institutions Decree No. 25 of
1991, section 18(1)(b)
Failed Banks (Recovery of Debts) and Financial Malpracg tices in Banks Decree No. 18 of 1994 (as amended), Sections 2(1)(b), 3(1)(b), (c), (d)
Penal Code Act Cap 345 Laws of the Federation of Nigeria,
1990, section 83
h
Counsel
For the prosecution: A. Kayode
For the first accused person: E. Ezechukwu
i For the second and third accused persons: V. Ogah
f

j

Judgment
ABUBAKAR J: The three accused persons have been standing
trial for various offences under the Failed Banks (Recovery
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of Debts) and Financial Malpractices in Banks Decree No.
18 of 1994 (as amended), the Banks and Other Financial
Institutions Decree No. 25 of 1991 and the Penal Code Law.

b
At the commencement of the trial only the first accused
Daniel Nwankwo was present before the tribunal. The second accused Sassine Sayegh was said to be out of the country and upon the Prosecution’s application, this tribunal
c
ordered the trial of the second accused in absentia in line
with the provision of section 27(2) of Failed Banks (Recovery of Debts) and Financial Malpractices Decree No.18 of
1994. The third accused is a body corporate. All the three
accused persons are represented by Counsel. The charge d
against the accused persons reads:–
Count 1
That you DANIEL NWANKWO while being Manager of
African Continental Bank Plc at Minna between 31st January, 1991 and 10th August, 1992 granted credit facilities to
Santory Company Limited and Sassine Sayegh in the sum
of N3,427,918.90 without lawful authority in contravention
of the rules and regulation of the Bank and thereby committed an offence punishable under section 18(1)(b) of Banks
and Other Financial Institutions Decree No. 25 of 1991.
Count 2
That you SASSINE SAYEGH while being director of
Santory Company Limited and you Santory Company Limited while being a Customer of the African Continental
Bank Plc between 31st January, 1991 and 10th June, 1992
at Minna abetted an offence contrary to section 18(1)(b) of
the Banks and Other Financial Institutions Decree No. 25 of
1991 by Daniel Nwankwo, Manager of the said Bank in
granting credit facilities in the sum of N3,427,918.90 to
SANTORY COMPANY LIMITED, without lawful authority and you have therefore committed an offence contrary to
section 85 of the Penal Code read with section 18(1)(b) of
the Banks and Other Financial Institutions Decree No. 25 of
1991.
Count 3
That you DANIEL NWANKWO between the 31st day of
January, and 10th June, 1992 at Minna while being manager
of the African Continental Bank Plc wilfully and with intent
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to defraud omitted to make entries in the books of account
belonging to the said Bank with respect to:–
A.C.B. Jos Cheque No. 727 drawn for the sum of N600,000
A.C.B. Jos Cheque No. 726 drawn for the sum of N745,000
A.C.B. Jos Cheque No. 788 drawn for the sum of N235,000
A.C.B. Minna Cheque No. 216 drawn for the sum of
N200,000
Drawn on account no. 20130 and for which full value was
given and that you thereby committed an offence punishable under section 371 of the Penal Code read with section
3(1) of the Failed Bank (Recovery of Debts) and Financial
Malpractices Decree No. 18 of 1994.
Count 4
That you SASSINE SAYEGH while being a director of
Santory Company Limited and you Santory Company while
being a customer of the African Continental Bank Plc between 31st January, 1991 and 10th June, 1992 at Minna
fraudulently obtained credit from the African Continental
Bank Plc to the tune of:–
(1) N44,000 by means of a Bank of North Limited Suleja
cheque No. 817.
(2) N80,000 by means of Bank of the North Ltd Suleja
cheque No. 818.
(3) N182,100 by means of U.B.A. cheque No. 727.
(4) N44,000 by means of Bank of the North cheque No. 817.
(5) N350,000 by means of United Bank for Africa cheque
No. 144.
(6) N25,000 by means of Bank of the North cheque No.
160.
(7) N135,000 by means of Bank of the North cheque No.
158.
(8) N137,000 by means of U.B.A. cheque No. 240.
(9) N30,000 by means of Bank of the North cheque No.
165.
(10) N400,000 by means of Bank of the North cheque No.
167.
(11) N390,000 by means of A.C.B. Jos cheque No. 709.
(12) N390,000 by means of A.C.B. Jos cheque No. 705.
(13) N750,000 by means of SGB Ilorin cheque No. 568.
(14) N920,000 by means of A.C.B. cheque No. 146.
(15) N650,000 by means of A.B.C. Abuja cheque No. 439.
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Which when presented were dishonoured on the ground of
lack of funds or insufficiency of funds and thereby committed an offence contrary to section 1(1)(b) and section 2 of
the Dishonoured Cheques Offences Act Cap 102 Laws of
the Federation of Nigeria, 1990 read with section 3(1)(d) of
Failed Banks (Recovery of Debts) and Financial Malpractices Decree No.18 of 1994.
Facts of the case summed up thus:–
The first accused, Daniel Nwankwo while being the branch
Manager of A.C.B. Plc Minna, between January, 1991 and
August, 1992 granted un-authorised loans, advances and
credit facilities to the third accused person and its chief
executive officer, the second accused to the total tune of
over N3 million. The transactions were alleged to have been
conducted through giving immediate and direct credit to
cheques before clearance and omission to make entries in
contravention of Rules and Regulations while the second
and third accused abetted the commission of an offence
under the Banks and Other Financial Institutions Decree.
At the trial, the prosecution called one witness and tendered 3 exhibits. The defence on the other hand called 3
witnesses and tendered 10 exhibits. At the close of the case
for both the prosecution and defence, Counsel on both sides
addressed the Tribunal. In his testimony the only witness
called by the prosecution, Young Woko, a deputy manager
with A.C.B. Plc informed the tribunal that in the course of
duties he came across some irregularities in respect of the
account of the third accused with the Minna branch of the
bank. When the prosecution sought to tender the statement
of account of the third accused through PW1, Counsel to the
accused persons objected on the ground of non-compliance
of the document to sections 71 and 97, respectively, of
the Evidence Act. This objection was however overruled and
the Tribunal admitted the statement of account of the third
accused person in evidence and marked it as exhibit 1. PW1
further testified on the various administrative circulars issued by A.C.B. Plc which were admitted and marked exhibits 2(a), (b), (c) and (d). The witness went on to tell the
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a
Tribunal that they discovered irregularities while inspecting
the account of the third accused person. Such irregularities,
said the witness, bordered on granting credit on uncleared
b effects citing some instances:–
– On 31/1/91 a Bank of the North Suleja cheque of N44,000 deposited by the third accused was given full value without clearance
while the same was returned on 25/3/91 un-paid.

c

– On 12/4/91 a United Bank for Africa cheque of N350,000 was
paid into the third accused person’s account and given full value
without clearance when on 31/5/91 the same cheque was returned
un-paid.

d In all, said PW1, the first accused had given to the second
and third accused persons unauthorised facilities to the tune
of N3,427,918.90 as at 31/12/92.
On cross-examination from Counsel to the second and
e third accused persons, PW1 explained period of clearance of
cheques thus:–
21 working days for inter-bank clearance.

f

12 working days for intra bank clearance.
4 working days intra bank (local) clearance.

PW1 said that when it became apparent to the enforcement
unit of the bank that the case of the accused persons was that
of fraud, it was referred to the NDIC and the Police for apg
propriate action. The witness narrated that there was no
further transaction on the third accused account from
31/12/92, that there were four different cheques totalling
N2,700,000 that were returned but only one of them was
h reflected in the third accused’s account as having been credited when paid in and debited when returned un-paid. Some
of the cheques were tendered and admitted in evidence.
i

j

At this stage the prosecution sought to tender from the bar,
the statement of the first accused which the IPO was to have
come and tendered. Counsel to the accused persons did not
object to this. The tribunal then admitted the statement of the
first accused and marked it exhibit 7. With this the prosecution closed its case.
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The first accused testified as DW1 and in his testimony
told the Tribunal that he was the branch manager of A.C.B.
Plc Minna between July, 1991 and August, 1992. The letter
of transfer/posting of DW1 (first accused) was tendered
through the witness and was admitted and marked exhibit
D8. Another letter through which the first accused left the
bank was admitted as exhibit D9. Further testifying, DW1
(the first accused) said that though he was accused of granting unauthorised facilities to the second and third accused
persons, he acted on security of a collateral in two Certificates of Occupancy of the third accused. DW1 stated that he
also acted on the practice he met at the branch where a customer who makes payment by cheque into his account can
make direct withdrawals therefrom. DW1 said that, though
he found the practice irregular, he could not stop the second
and third accused as they were the most valuable customers
of the branch. The witness maintained that he allowed the
practice to continue in respect of the second and third accused persons for fear of losing the account to another bank.
He claimed that all he did was in good faith and in the best
interest of the bank.
On his intentional and deliberate omission to enter some
cheques paid in by the third accused in the account, DW1
said that he did not credit the three cheques totalling
N1,580,000 because they were issued by the third accused in
replacement of the Jos A.C.B. cheque of the same amount
returned unpaid.
In answer to a question in cross-examination by the prosecution, DW1 said that he did not see any approval for the
facility being enjoyed by the third accused but only assumed
that the approval was there. In another response to crossexamination, DW1 confirmed that the cheque of N1,580,000
paid in by the third accused on 30th April, 1992 was not
reflected in the third accused’s account. And up to the time
he, DW1, left the bank, the three cheques issued in replacement of the one N1,580,000 were not paid.
DW2 was one Omiri Nwachukwu who was an employee
of Santory Company Ltd, the third accused between 1990
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and 1993 as an administrative officer. The witness narrated
to the Tribunal his duties while in the employment of the
third accused. He told the Tribunal what transpired in respect of the account of the third accused with Minna branch
of A.C.B. The witness specifically mentioned some correspondences between the bank and the third accused. These
were tendered through the witness and were admitted and
marked exhibits 1D1 and 1D2. DW2 also identified exhibit
3X (third accused letter to the bank dated 10th February,
1993).
Mr Richard Uba, the branch manager of A.C.B. Abuja
branch, sub-poeaned by the first accused, testified as DW3.
Exhibits D10 and D11, the interest rates of A.C.B. Plc were
tendered through the witness. With the testimony of DW3,
the defence closed its case. Addresses were presented by
both sides which reviewed the facts and evidence adduced.
In his address, learned Counsel to the first accused submitted that the prosecution has not achieved the standard of
proof required to secure conviction. Counsel contended that,
though the first accused admitted having granted unauthorised facilities to the second and third accused persons, he
believed he had the authority to do so. On the third count
charge against the first accused, his Counsel contended that
the prosecution did not prove the charge beyond reasonable
doubt. He submitted that the only witness called by the
prosecution did not testify on anything in relation thereto.
Making his address, Counsel to the second and third accused persons after reviewing the facts of the case and testimonies of witnesses formulated four issues for determination.
The prosecution addressed the Tribunal at length, reviewing the evidence adduced and the proof of charges against
the accused persons.
The charges against the first accused person are those contained in Counts 1 and 3 while those against the second and
third accused persons are Counts 2 and 4. The prosecution
had conceded that evidence was not led in proof of Count 3
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a
against the first accused person and Count 4 against the
second and third accused persons. The prosecution therefore
urged the Tribunal to discountenance the charges and discharge the accused persons thereon. By this, we are left with b
Count 1 against the first accused person and Count 2 against
the second and third accused persons.
Learned Counsel to the second and third accused persons
has raised the question of jurisdiction. It is pertinent that this
issue, though raised for the first time during address be considered, for jurisdiction is so fundamental that its absence
will render null and void all proceedings, no matter how
well conducted. The issue formulated by Counsel in this
regard is that Decree No.18 of 1994 did not allow for the
trial of offences under the decree retrospectively. He argued
that the offences for which the accused persons are charged
were alleged to have been committed between 1991 and
1992 prior to the enactment of the decree. Counsel further
contended that the charge and trial of the accused persons is
a negation of the provisions of section 33(8) of the 1979
Constitution, which provisions have not been suspended. He
submitted that it is in recognition of this that section 2(1)(b)
of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994 made provisions
for pending proceedings.
This argument to my mind is seriously misconceived. First
of all subsection (1)(b), (c) and (d) of section 3 of Decree
No. 18 of 1994 provides:–
3(1)

c

d

e

f

g

The Tribunal shall have power to:–
h
(b) try offences specified in Part III of this Decree
(c) try offences specified in the Banks and Other Financial Institutions Decree 1991 and the Nigeria Deposit
Insurance Corporation Decree 1988; and
(d) try other offences relating to the business or operation i
of a bank under any other enactment.

All the charges brought against the accused persons are
covered within these provisions. Thus the argument of
j
Counsel on this could not stand.
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Secondly, the contemplation of Counsel on the provision
of section 2(1)(b) of the Failed Banks (Recovery of Debts)
and Financial Malpractices in Banks Decree No. 18 of 1994
b to the effect that it negates retrospective trial cannot be relevant for it relates only to part-heard and pending proceeding.
c

“2(1) Any part-heard proceeding, relating to a matter for which
the Tribunal has jurisdiction, which is pending before any
court on the date of the making of this Decree:–
(b) shall, in a criminal case, be continued and completed
as if this Decree has not been made.”

For a case or trial to fall under this provision, it must have
d been initiated or started before any court to qualify as a
“pending proceeding”. The instant case was not pending
before any court prior to its being brought before this Tribunal. By this, I find the arguments of learned Counsel on the
e issue of jurisdiction untenable and do hold that this Tribunal
has the jurisdiction to try this matter. Having determined the
issue of jurisdiction in the positive, we can now go into the
merit of other issues for determination.
f

On Count 1 against the first accused, the case of the prosecution is that between January, 1991 and August, 1992 the
first accused Daniel Nwankwo, while being a manager of
Minna Branch of A.C.B. Plc, granted various overdrafts to
g the second and third accused persons without authority and
in contravention of the Rules and Regulations of the Bank.
To prove this charge against the first accused person, the
prosecution called one witness and tendered 2 exhibits
through the witness in addition to exhibit 7, statement of the
h first accused to the police tendered through the bar. Exhibit
1 tendered by PW1 was the statement of account of the third
accused person with A.C.B. Plc Minna branch. Exhibits 2a,
2b, 2c and 2d were circulars issued by the bank management
i through the Managing Director regulating the grant of credit
facilities.

j

PW1 testified to the effect that between January, 1991 and
August, 1992, while the first accused person was the Manager of Minna Branch of A.C.B. Plc, the management of the
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bank had placed a total embargo on all forms of loan and
credit facilities to all customers of the bank. Exhibit 2(a) to
(d) were tendered to buttress this testimony.

b
PW1 testified that in contravention of the directives as
contained in exhibits 2(a) to (d), the first accused granted
credit facilities to the first and second accused persons. This
PW1 said was done in two ways; immediate and direct
c
credit cheques paid in before such cheques were cleared and
deliberately omitting to pass entries of unpaid cheques. The
prosecution submitted that through exhibit 7, the first accused person has confessed to having granted unauthorised
d
loans to the second and third accused persons.
Section 18(1)(b) of Decree No. 25 of 1991 provides:–
“No Manager or any officer of a bank shall:–
(b) grant any advance, loan, or credit facility to any person
e
unless it is authorised in accordance with the rules and regulations, such security shall, prior to the grant, be obtained
for the advance, loan or credit facility and shall be deposited with the bank . . .”

The onus on the prosecution under this provision is to f
prove:–
(i) that the first accused person is a manager or other
officer of the bank;
(ii) that the said manager granted advance, loan or credit g
facility to a person;
(iii) that the said advance, loan or credit facility was not
authorised in accordance with the rules and regulah
tions of the bank.
The prosecution in this case has proved all the above beyond
reasonable doubt. The first accused persons in his defence
did not succeed in disproving the allegation. It was the first
i
accused person who admitted in exhibit 7 that he granted
unauthorised loans. But he, the first accused, claimed that
what he did was in good faith and in the best interest of the
Bank. The first accused also claimed that he allowed the
unauthorised facility in order to retain the account of the j
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third accused whom he termed as “valued customer” of the
bank. However, from exhibit D8, the letter of posting/
transfer of the first accused as the Minna branch manager, it
b is clear that the first accused was expected, as manager of a
branch, to not only abide by rules and regulations, but ensure compliance as well from his subordinates. The actions
of the first accused person could not be said to have been
c carried out in the best interest of the bank. Exhibit 8 reads in
part:–

d

“. . . You must refresh your memory with the Bank’s manuals and
circulars in order to comply with Rules and Regulations especially
as they relate to lending . . .”

Further in cross-examination the first accused said that he
had not come across any approval authorising the grant of
any facility to the second and third accused persons but only
e assumed that it was there. Thus it is clear from exhibit D8
and from the testimony of the first accused as DW1 that he
had no excuse to breach the Rules and Regulation as it relates to lending.
f
In view of the above, I find the first accused has not succeeded in controverting the proof of Count 1 of the charge.
The prosecution has proved Count 1 of the charge against
the first accused person beyond reasonable doubt. Conseg quent upon this, I find the first accused person guilty of
Count 1 of the charge and do accordingly convict the first
accused person, Daniel Nwankwo, as charged.
The second and third accused persons have been charged
h under Counts 2 and 4. The prosecution conceded that from
the evidence adduced, Count 4 of the charge against the
second and third accused persons could not stand. The
prosecution urged the Tribunal to discountenance Count 4.
i
Count 2 is to the effect that the second and third accused
persons, while being customers of A.C.B. Plc Minna branch,
between January, 1991 and June, 1992 abetted the commission of an offence contrary to section 18(1)(b) of Banks and
j Other Financial Institutions Decree No. 25 of 1991 by one
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Daniel Nwankwo, then manager of Minna branch in granting credit facilities to the accused without lawful authority.
To prove this charge, the prosecution led evidence to show
that the second and third accused persons, in the conduct of
their transactions with the bank aided/or facilitated the
commission of an offence contrary to the provisions of
Banks and Other Financial Institutions Decree No. 25 of
1991. The prosecution submitted that the conduct of the
second and third accused persons consisted in paying
cheques which were not backed by credit and making withdrawals in respect thereof. When such cheques were returned unpaid, other cheques are issued in replacement of
the returned cheques which will not be reflected or entered
in the accused persons’ account thereby facilitating the
commission of the offences alleged. The prosecution referred to exhibit 1, the statement of account, where a transaction of N1,580,010 was conducted by the second and third
accused persons in order to obtain un authorised credit facility. The first accused person while testifying as DW1 confirmed that the second and third accused persons knew that
they had no funds in the account to back the cheques paid in.
When such cheques were returned un-paid, the second and
third accuseds usually give a replacement for those cheques
and such were not normally reflected in the account. This
the witness agreed was wrong and in contravention of normal banking procedure and Rules and Regulations.
Though the second accused person’s trial is in absentia, his
Counsel submitted that the prosecution has not proved the
offence of abetment brought against the second and third
accused persons. The Counsel contended that to succeed in
proving the offence of abetment under the Penal Code, the
prosecution must establish that there was an abettor, who
must have abetted an act of some sort with the knowledge or
intention of instigating the commission of an offence.
Section 83 of the Penal Code defines abetment thus:–
“A person abets the doing of a thing who:–
(a) Instigates any person to do that thing; or

b

c

d

e

f

g

h

i

j
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(b)

Engages with one or more other person or persons in any
conspiracy for the doing of that thing; or

(c)

Intentionally aids or facilitate by any act or illegal omission
the doing of that thing.”

From the evidence before this Tribunal, the conduct of the
second and third accused persons in their transaction with
c the bank falls nothing short of instigating the first accused in
committing the offence under Decree No. 25 of 1991. The
singular act of replacing the cheque of N1,580,000.85 that
was returned unpaid with 3 other cheques by the second and
third accused persons is a clear indication that they knew
d
and were aware that the act of the first accused person was
in contravention of Rules and Regulations of the bank. The
second accused person knew and intentionally facilitated the
commission of an offence under section 18(1)(b) of Banks
e and Other Financial Institutions Decree No. 25 of 1991 by
the first accused person.
As canvassed by the prosecution, the proof of instigation
f by the second and third accused persons of the first accused
in the commission of the offence was so direct and uncontroverted. I agree with the prosecution that the authority of
Ogba v. State (1990) 3 N.W.L.R. (Part 139) 505, 517, where
the Court of Appeal re-stated the dictum of Lord Denning in
g
Miller v. Minister of Pensions (1947) 2 All E.R. 373 as
relevant to the instant case.
In Miller’s case, Lord Denning said:–
h

i

j

“If the evidence is so strong against a man to leave only a remote
possibility in his favour which can be dismissed with the sentence
‘of course it is possible but not in the least probable’, the case is
proved beyond reasonable doubt.”

Accordingly, it is my finding that the prosecution has proved
the second count charge against the second and third accused persons beyond reasonable doubt. Consequently, I do
hereby convict the second and third accused persons on
Count 2 of the charge.
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In the sum total I find as follows:–
The first accused person, Daniel Nwankwo, is discharged and acquitted on Count 3 and convicted on Count 1.
The second accused person, Sassine Sayegh is discharged and ac- b
quitted on Count 4 and convicted on Count 2.
The third accused person, Santory Company Limited, is convicted
on Count 2 and discharged and acquitted on Count 4.

Tribunal
Do you have any plea to make in mitigation of sentence?
Ezechukwu (for the first convict):– We are most humbly
praying the Tribunal to temper justice with mercy in sentencing the first convict. From his conduct before and during
the trial, the convict has fully co-operated with the prosecution which in itself is an indication that all the first convict
did was done in good faith and in the interest of the bank. As
the judgment of the Tribunal stands, it is agreed that the first
convict made inappropriate lending but the circumstances on
the ground at the material time bore him out that he was actually interested in the progress of the bank that he manages.
The second and third convicts were the only big and most
valuable customers of that branch. From the records available to the first convict that practice has been going on and
they had been repaying. It would have been in the best interest of the bank for him not to lose the customers. The convict is a married man with eight children three of whom are
already in the University. Two of the convict’s children had
dropped out of school while he was incarcerated for over
one year. The other five children in primary school are doing
no better. Sending the convict back to jail will do no good to
the society, particularly having regard to the future of those
children. In sentencing the convict therefore, the Tribunal is
urged to take into consideration the length of time he has
been in detention, a period of over one year. In addition to
other submissions made on behalf of the convict, it should
be noted that the convict did not grant the unauthorised loan
to benefit himself in any way but to move his bank forward.
We most humbly urge the Tribunal to temper justice with
mercy and be lenient.

c

d

e

f

g

h

i

j
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Amupitan (for the second and third convict):– The quality
of mercy is not strained. Having convicted the second and
third accused persons for abetment in the exercise of the
inherent powers and jurisdiction of the Tribunal, we urge
that the Tribunal be lenient in imposing the sentence. Although the second convict is not in the country, his friends
and business associates have, since the beginning of the trial,
been able to raise some funds to repay substantial part of the
amount on the charge. In addition to the initial payment of
N1,714,000 which enabled the second convict to be considered for bail, there has been further payment of
N2,895,818.90. The principal purpose of this Tribunal must
be commended for having recovered this much. We would
want to refer the Tribunal to the provisions of section 20(5)
of the Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Decree No. 18 of 1994. We humbly urge
the Tribunal to apply this provision and decline to impose
penalty. We would also want to recall that there were two
Certificates of Occupancy deposited as collateral on this
account. We urge the Tribunal to take into consideration this
fact vis-à-vis the said provisions. Finally, the third convict
was the only valuable customer of A.C.B. Plc Minna branch
and it was in evidence that between 1991 and 1992 the turn
over of the third convict’s account was over N20,000,000, as
also confirmed by the first convict. By this the second and
third convicts have contributed to the growth of the bank.
Therefore a charge of N3.4 million should not cancel the
good aspect of the second and third convicts. In the whole,
we urge the Tribunal to exercise mercy.
Kayode (for the prosecution):– I know it is not the duty of
the prosecution to insist on the maximum punishment unless
in extreme circumstances which did not exist in the present
case. All the same I have to respond to the allocutus raised
by my learned colleagues as follows:–
• First of all, Counsel to the first convict stated that the first
convict acted in good faith. However, motive is irrelevant
in criminal law.
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• Secondly, in respect of the second and third convicts it
was submitted that the second convict was the only valued
customer of the bank, but looking at exhibit 1, his stateb
ment of account, it was quite clear that the third convict
was using the money of the bank to trade and was not
bringing a kobo to the bank.
• It was submitted that the Tribunal should act under section
c
20(5) of Decree 18 of 1994, but that section refers to a
person convicted under the Decree. The convicts were all
convicted under the Banks and Other Financial Institutions Decree No. 25 of 1991.
d
I wish to urge the Tribunal to invoke section 18(2) of Banks
and Other Financial Institutions Decree No. 25 of 1991 in
sentencing the convicts.
All the convicts have no record of previous conviction. e
They are therefore presumed to be first offenders.
Sentence
Tribunal

f
I have carefully listened to the submissions of Counsel to
the first convict and that of the second and third convicts in
plea of mitigation on behalf of the convicts. I have equally
listened to the response of the prosecution’s Counsel to these
g
submissions. I have taken into account the surrounding circumstances of the case leading to the conviction while appreciating the nature of the offences and the punishment
provided. Though all the convicts are first offenders, the
offences for which they have been convicted are serious and h
bordering on the distress of our financial institutions. Thus
the offences are of such serious nature with stiff punishment
provided. However, being first offenders and in appreciation
of the substantial recovery made I will exercise the limited i
discretion I have in sentencing the convicts.
Accordingly, the convicts are hereby sentenced a follows:–
• The first convict, Daniel Nwankwo is sentenced to a term
of 3 years’ imprisonment with an option of N100,000 fine. j
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• The second convict, Sassine Sayegh, is sentenced to a
term of 3 years’ imprisonment with an option of N100,000
fine.
b
• The third convict, Santory Company Limited, is sentenced
to a fine of N100,000.
In addition, the first, second and third convicts shall refund,
jointly, balance of the principal sum to the A.C.B. Plc.
c
Right of appeal is allowed to the Special Appeal Tribunal
within the period specified under the Decree.

